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January  H,  1916. 

STATE  EX  Rbl.  v.  PORT  OF  ASTORIA. 

(154  Pac.  399.) 

OoBStitQtional  Iaw — Constraction  When  Relating  to  Same  Sabject. 

1.  All  parts  of  the  state  Constitution,  whether  adopted  at  the  same 
or  at  different  times,  relating  to  the  same  subject  matter,  must  be 
read  and  construed  together,  the  presumption  being  that  every  clause 
has  been  inserted  for  some  useful  purpose.  (Branch  v.  Albee,  71  Or. 
188  (142  Pac.  598),  approved.) 

Municipal  Oorporationa— When  Oonstitntlon  Should  bo  Strictly  Ooep 
strned. 

2.  The  prime  purpose  in  construing  sections  of  the  Constitution  is 
to  ascertain  and  give  effect  to  the  intention  as  expressed  in  the  lan- 
guage used,  yet  where  certain  sections  are  designed  to  grant  attri- 
butes of  sovereignty  to  specified  local  subdivisions,  thereby  limiting 
the  power  of  the  legislature,  it  should  then  be  strictly  construed. 

Municipal  Oorporationa — ^Distinction  Betweon  Municipalities. 

3.  Under  Article  XI,  Section  2,  of  the  Constitution  as  amended  in 
1906  (adopted  by  the  people  June  4,  1906,  and  went  into  effect  June 
25,  1906),  the  legislature  is  prohibited  from  creating  any  corporation 
by  a  special  law,  but  same  may  be  formed  under  general  laws,  and  the 
legislature  is  also  prohibited  from  enacting,  amending  or  repealing 
the  charter  or  act  incorporating  any  municipality,  city  or  town, 
but  the  legal  voters  of  every  city  and  town  may  enact  and  amend 
their  municipal  charter,  subject,  however,  to  the  Constitution  and  laws 
of  the  state.  Article  TV,  Section  la,  of  the  Constitution  provides  that 
initiative  and  referendum  powers  reserved  to  the  people  are  reserved 
to  the  legal  voters  of  every  municipality  and  district  as  to  all  munici- 
pal legislation,  and  the  manner  of  exercising  such  powers  shall  be  pre- 
scribed by  general  laws,  but  cities  and  towns  may  provide  for  the 
manner  of  exercisinjg  the  initiative  and  referendum  powers  as  to  their 
municipal  legislation.  Held  that  the  constitutional  provisions  are  not 
confined  in  its  operation  to  cities  and  towns,  but  that  the  term  "muni- 
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cipality"  includes  municipal  institutions  other  than  cities  and  towns 
within  the  purview  of  the  Constitution. 

Municipal  Oorporatioms — Organization  and  Nature  of  Ports. 

4.  Under  Section  6114,  L.  O.  L.  (Laws  1909,  p.  78),  ports  may  be 
incorporated  and  permitted  to  exercise  some  of  the  functions  of  a 
municipal  government,  having  power  to  make,  modify,  change  or 
abolish  rules  and  reflations  for  the  use  and  navigation  in  harbors  or 
rivers  or  the  placing  of  obstructions  therein,  or  the  removal  of  ob- 
structions therefrom  as  it  may  deem  necessary,  and  such  rules  and 
regulations  may  be  enforced  by  fines  and  penalties,  any  port  so  or- 
ganized is  a  municipal  corporation  within  the  meaning  of  Article  IV, 
Section  la,  and  Article  XI,  Section  2,  of  the  Constitution. 

Municipal  Oorporations— Intramural  and  Extramural  Powers  Defined. 

5.  When  legal  voters  of  a  municipal  corporation,  enact  legislation 
that  operates  only  within  the  corporate  limits,  such  voters  are  then 
exercising  intramural  authority,  but  when  they  attempt  to  exercise 
authority  beyond  the  limits  of  such  municipality,  they  are  then  using 
an  extramural  power. 

[As  to  validity  of  statute  creating  new  municipality  only  on 
ratification  by  voters  within  territory  affected,  see  note  in  Ann. 
Oas.  19140,  626.] 

Municipal  Corporations — ^Blght  to  Exercise  the  InitiatlTe  and  Referen- 
dum Powers. 

6.  Article  lY,  Section  la,  of  the  Constitution  expressly  empowers 
the  legal  voters  of  cities  and  towns  the  right  and  manner  of  exercising 
the  initiative  and  referendum  powers  as  to  all  local  matters,  and  by 
Article  XI,  Section  2,  they  are  empowered  to  enact  and  amend  their 
own  municipal  charters.  Subject  to  the  Constitution  and  the  general 
laws  of  the  state,  a  city  or  town  is  not  entitled  to  assume  or  attempt 
extramural  authority,  unless  the  right  to  exercise  it  has  been  granted 
by  the  legislature  or  1>y  legislation  initiated  by  the  people  of  the  whole 
state,  the  provisions  of  the  Constitution  only  applying  to  intramural 
powers. 

Municipal  Corporations  —  Powers  of  Electors  to  Enact  and  Amend 
Charters. 

7.  Under  Sections  6114-6125,  L.  O.  L.,  a  port  was  incorporated, 
and  after  the  amendment  to  Section  6121,  L.  O.  L.  (Laws  1915,  p.  62), 
authorizing  and  permitting  ports  to  acquire,  charter,  own  and  operate 
steamboats,  vessels  and  other  water  crafts  for  the  transportation  of 
freight  and  passengers  for  hire,  attempted  to  exercise  the  powers  con- 
ferred thereby  without  the  same  having  been  referred  to  or  accepted 
by  the  legal  voters  of  the  port.  Article  XI,  Section  2,  of  the  Consti- 
tution declares  that  corporations  may  be  formed  under  the  general  law 
but  shall  not  be  created  by  special  laws;  that  the  legislature  shall 
not  enact,  amend  or  repeal  any  charter  or  act  incorporating  any  muni- 
cipality, city  or  town,  such  authority  being  granted  to  the  legal  vot- 
ers of  every  city  and  town,  subject  to  the  Constitution  and  the  crim- 
inal laws  of  the  state.  Article  IV,  Section  la,  of  the  Constitution 
declares  that  the  initiative  and  referendum  powers  reserved  to  the 
people  are  also  reserved  to  the  legal  voters  of  every  municipality  and 
district,  as  to  all  local,  special  and  municipal  legislation,  and  the  man- 
ner of   exercising   such  powers  shall   be  prescribed  by  general  laws, 
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except  that  cities  and  towns  may  provide  the  manner  of  exercising  the 
initiative  and  referendum  as  to  their  municipal  legislation.  Held,  that 
by  reason  of  the  two  constitutional  provisions,  the  legislature,  if  not 
prevented  from  amending  or  repealing  laws  heretofore  passed  relating 
to  any  municipality^,  other  than  cities  and  towns,  therefore  a  port 
having  been  established  under  a  general  law  of  the  legislature,  may 
exercise  the  powers  conferred  by  the  act  amending  Section  6121, 
L.  O.  L.  (Laws  1915,  p.  62),  although  the  amendment  was  not  adopted 
by  the  legal  voters  of  such  port. 

From  Clatsop :  James  A.  Eakin,  Judge. 

In  Banc.     Statement  by  Mr.  Justice  Harris. 

This  is  a  suit  on  the  relation  of  C.  W.  Mullins,  Dis- 
trict Attorney  of  Clatsop  County,  against  the  Port  of 
Astoria,  a  municipal  corporation,  and  G.  B.  McLeod 
and  others,  commissioners  of  the  port. 

In  1909  the  legislature  enacted  a  law  ' '  to  provide  for 
incorporation  under  general  law  of  ports  in  counties 
bordering  upon  bays  or  rivers  navigable  from  the  sea 
or  containing  bays  or  rivers  navigable  from  the  sea, 
and  to  provide  for  the  manner  of  incorporating  such 
ports  and  defining  the  powers  of  ports  so  incorpo- 
rated. ' ' 

The  statute  appears  as  Chapter  39  in  Laws  of  1909, 
and  is  codified  in  L.  0.  L.,  from  Section  6114  to  6125, 
inclusive.  The  purpose  of  the  legislature  is  accom- 
plished by  providing  for  a  petition,  an  election,  a  can- 
vass of  the  votes,  and  a  proclamation  of  the  result  of 
the  election.  It  is  stated  in  Section  6120,  L.  0.  L.,  that 
from  and  after  the  date  of  the  proclamation  made  by 
the  County  Court,  the  territory  *' embraced  within  the 
limits  defined  in  such  proclamation  shall  be  a  separate 
district  to  be  known  as  the  port  whose  name  is  speci- 
fied in  such  proclamation,  and  the  inhabitants  thereof 
shall  be  a  corporation  by  the  name  and  style  of  the 
port  specified  in  such  proclamation,  and  as  such  shall 
have  perpetual  succession,  and  by  the  said  name  shall 
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exercise   and   carry  out   the   corporate   powers   and 
objects  hereinafter  conferred  and  declared." 

Under  the  terms  of  Section  6121,  L.  0.  L.,  ''Such  cor- 
poration shall  have  power":  (1)  To  improve  all  bays, 
rivers  and  harbors  within  its  limits  and  between  its 
limits  and  the  sea;  (2)  to  contract  with  the  govern- 
ment of  the  United  States  to  do  any  part  of  the  work 
of  making  or  maintaining  such  a  depth  of  water  as  the 
government  of  the  United  States  may  from  time  to 
time  determine  to  make  or  maintain;  (3)  to  exercise 
the  right  of  eminent  domain  in  carrying  on  any  work 
which  the  port  is  authorized  to  do;  (4)  to  exercise  con- 
trol of  all  bays,  rivers  and  harbors  within  their  limits, 
and  between  their  limits  and  the  sea,  with  the  power 
to  make,  change,  or  abolish  wharf  lines  and  ' '  to  make, 
establish,  change,  modify  or  abolish  such  rules  and 
regulations  for  the  use  or  navigation  in  such  harbors 
and  rivers,  or  the  placing  of  obstructions  therein  or  the 
removal  of  obstructions  therefrom,  as  it  may  deem 
convenient,  requisite  or  necessary  or  in  the  best  inter- 
ests of  the  maritime  shipping  and  commercial  interests 
of  the  said  port,  and  the  said  rules  and  regulations  so 
made  by  it  to  be  enforced  by  such  fines,  penalties,  and 
punishments  as  it  in  the  exercise  of  sound  discretion 
may  deem  necessary ;  and  the  fines  or  penalties  so  im- 
posed or  levied  shall  be  recovered  in  the  name  of  said 
corporation  in  any  court  of  this  state  having  jurisdic- 
tion of  actions  for  the  recovery  of  fines  and  penalties 
imposed  by  state  laws,  and  shall  inure  and  belong  to 
said  corporation,  and  all  punishments  so  imposed  shall 
be  enforced  in  the  name  of  said  corporation  in  any  of 
the  courts  of  this  state  having  jurisdiction  of  crimes 
and  misdemeanors  under  said  laws";  (5)  to  establish, 
maintain  and  operate  a  tugboat  and  pilotage  service 
in  said  port  and  between  said  port  and  the  sea,  and 
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to  that  end  to  purchase,  lease  and  operate  boats;  (6) 
to  acquire  lands,  to  construct  canals,  and  maintain  and 
operate  wharves,  warehouses  and  drydocks;  (7)  to  do 
anything  which  may  become  requisite,  necessary  or 
convenient  in  carrying  out  any  of  the  powers  granted ; 
(8)  to  borrow  money  and  issue  bonds;  (9)  to  assess, 
levy  and  collect  taxes  upon  all  property  within  its 
boundaries. 

We  read  in  Section  6122,  L.  0.  L.,  that  ''The  power 
and  authority  given  to  corporations  organized  under 
the  provisions  of  this  act  is  vested  in  and  shall  be  exer- 
cised by  a  board  of  commissioners,  five  in  number,  each 
of  whom  shall  be  a  qualified  voter  within  the  limits  of 
said  corporation. '  ■ 

Within  ten  days  from  the  issuance  of  the  proclama- 
tion by  the  County  Court  declaring  that  the  legal 
voters  have  created  a  port,  the  Governor  of  the  state 
appoints  five  commissioners,  who  shall  serve  for  def- 
inite periods  after  which  their  successors  are  elected  by 
the  legal  voters  of  the  port. 

The  Port  of  Astoria  was  organized  in  1910  under  the 
general  law  providing  for  the  inco,rporation  of  ports. 
The  legislative  assembly  in  1915  (Laws  1915,  p.  62), 
amended  Section  6121,  L.  O.  L.,  by  adding  the  follow- 
ing: 

''Also  to  acquire,  charter,  own,  maintain  and  oper- 
ate steamboats,  power  boats,  vessels  and  water  crafts 
for  the  transportation  of  all  kinds  of  merchandise,  pas- 
sengers and  freight  for  hire,  and  to  engage  generally 
in  the  coastwise  trade  and  conmaerce  both  domestic  and 
foreign  and  in  transporting  for  hire  all  kinds  of  mer- 
chandise and  freight.  Also  to  establish,  operate  and 
maintain  water  transportation  lines  in  any  of  the  navi- 
gable waters  of  the  State  of  Oregon  and  waters  tribu- 
tary thereto,  any  portion  of  which  may  touch  the 
boundaries  of  such  port.  Also  to  own,  acquire,  con- 
struct, operate  and  maintain  railroad  terminal  grounds 
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and  yards,  and  construct,  operate  and  maintain  such 
line  or  lines  of  railroad,  with  necessary  sidetrack,  turn- 
outs and  switches  and  connection  and  arrangements 
with  other  common  carriers,  as  in  the  judgment  of  the 
port  commissioners  may  facilitate  water  commerce 
between  such  point  and  points  within  the  boundaries 
of  the  port  as  the  port  commissioners  may  from  time 
to  time  determine,  all  for  hire,  and  to  carry  and  trans- 
port freight  and  to  move  passenger  trains  thereon  and 
thereover  for  hire.  Also  to  engage  generally  in  the 
business  of  buying  and  selling  coal,  fuel  oil  and  all 
kinds  of  fuel  for  steamboats  and  power  boats  and 
power  vessels  of  all  kinds,  and  generally  to  do  and 
cause  to  be  done  all  things  necessary  and  convenient 
whether  herein  expressed  or  not  to  successfully  carry 
out  the  powers  herein  granted." 

After  narrating  the  organization  of  the  port  and  re- 
citing the  amendment  to  Section  6121,  L.  0.  L.,  the  com- 
plaint alleges : 

That  the  commissioners  are  claiming  that  the  amend- 
ment of  1915  enlarged  the  powers  of  the  Port  of  As- 
toria so  as  to  enable  the  board  of  commissioners  to 
acquire  and  operate  boats  for  the  transportation  of 
passengers  and  freight;  that  the  legal  voters  of  the 
port  have  never  amended  the  charter  of  the  port  nor 
held  an  election  for  that  purpose;  that  the  **Port  of 
Astoria  has  properly  and  legally,  in  so  far  as  it  had 
the  power  so  to  do  passed,  adopted,  and  ordained  reso- 
lutions and  ordinances  in  the  manner  provided  by  its 
act  of  incorporation,  to  establish,  maintain,  own,  and 
operate  steamboats,  power  boats,  vessels  and  water 
crafts  for  the  transportation  of  all  kinds  of  merchan- 
dise, passengers,  and  freight  for  hire,  and  to  establish, 
operate,  and  maintain  water  transportation  lines  upon 
the  navigable  waters  of  the  State  of  Oregon";  that 
the  port  has  already  expended  over  $5,000  for  the  pur- 
pose of  establishing,  operating,  and  maintaining  water 
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and  transportation  lines,  and  will,  unless  restrained, 
expend  **the  sum  of  $100,000  to  purchase,  own,  main- 
tain, and  operate  steamboats,  power  boats,  vessels,  and 
water  crafts  for  the  transportation  of  all  kinds  of  mer- 
chandise, passengers,  and  freight  for  hire,  and  to 
establish,  operate,  and  maintain  water  transportation 
lines  in  the  navigable  waters  of  the  State  of  Oregon 
and  waters  tributary  thereto. ' ' 

The  complaint  concludes  with  a  prayer  asking  that 
the  commissioners  be  restrained  from  acquiring  or 
operating  boats  for  the  transportation  of  passengers 
or  freight.  The  plaintiff  declined  to  plead  further 
after  a  demurrer  to  the  complaint  was  sustained,  and 
thereupon  the  court  rendered  a  decree  dismissing  the 
suit.  The  appeal  prosecuted  by  the  plaintiff  presents 
only  such  questions  as  were  raised  by  the  demurrer. 

Affirmed. 

For  appellant  there  was  a  brief  submitted  over  the 
names  of  Mr,  C,  W.  Mullins,  District  Attorney,  and 
Messrs.  Norblad  £  Hesse. 

For  respondents  there  was  a  brief  submitted  by  Mr. 
George  C.  Fulton  and  Mr.  A.  C.  Fxdton. 

Mr.  William  W.  Cotton,  Mr.  Arthur  C.  Spencer, 
Messrs.  Carey  £  Kerr  and  Mr.  Omar  C.  Spencer  pre- 
pared and  filed  a  brief  Amici  Curiae. , 

Mr.  Justice  Harris  delivered  the  opinion  of  the 
court. 

It  will  be  observed  from  the  foregoing  statement  that 
the  situation  presented  here  is  one  where  the  Port  of 
Astoria  was  incorporated  in  1910  under  a  general  law 
which  was  enacted  in  1909,  and  which  did  not,  at  the 
time  of  the  incorporation  of  the  Port  of  Astoria,  in- 
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elude  the  power  to  acquire  and  operate  boats  for  the 
transportation  of  passengers  and  freight;  in  1915  the 
general  law  was  amended  so  as  to  add  to  the  powers 
of  a  port,  previously  enumerated  and  defined  by  the 
act  of  1909,  the  right  to  maintain  boats  for  the  trans- 
portation of  freight  and  passengers;  the  legal  voters 
of  the  port  have  never  held  an  election  to  decide 
whether  they  desire  to  exercise  the  new  power  named 
by  the  amendment;  and  the  commissioners  are  acting 
on  the  assumption  that  the  amendment  of  1915  by  its  * 
own  force  conferred  upon  all  existing  ports  adequate 
authority  to  engage  in  the  transportation  business. 

On  the  facts  narrated  by  the  complaint,  the  defend- 
ants argue  that  the  legislature  possesses  supervisory 
control  over  ports,  and,  when  exercising  such  control, 
has  full  authority  to  regulate  or  enlarge  or  even  to 
withdraw  powers  previously  granted;  that,  when  the 
legislature  does  speak  through  a  general  law,  which 
in  any  way  aflfects  existing  ports,  that  general  law  by 
its  own  compelling  force  inmaediately  operates  upon  all 
existing  ports;  and  that  therefore  the  amendment  of 
1915  by  its  own  vigor  conferred  upon  the  Port  of  As- 
toria and  all  other  like  corporations  the  right  to  oper- 
ate boats  for  the  transportation  of  passengers  and 
freight.  The  plaintiff  takes  the  position  that  the  Port 
of  Astoria  is  a  municipality  with  a  charter  which  can- 
not be  amended  by  the  legislature,  and  that  therefore 
the  port  cannot  engage  in  the  transportation  business 
until  the  legal  voters  first  accept  the  privilege  offered 
by  the  act  of  1915  and  incorporate  the  additional  power 
into  the  charter  by  an  election  held  for  that  purpose. 

The  difference  in  the  conclusions  reached  by  the  liti- 
gants is  traceable  to  the  wide  divergence  of  the  opin- 
ions held  by  them  concerning  the  proper  construction 
to  be  placed  upon  Article  XI,  Section  2,  and  Article  IV, 
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Section  la,  of  the  state  Constitution.  The  storm  cen- 
ters of  the  dispute  between  the  parties  hangs  around 
the  organic  law,  and  on  that  account  the  two  sections 
mentioned  are  here  set  down  at  length.  Article  XI, 
Section  2,  reads  thus : 

**  Corporations  may  be  formed  under  general  laws, 
but  shall  not  be  created  by  the  legislative  assembly  by 
special  laws.  The  legislative  assembly  shall  not  enact, 
amend  or  repeal  any  charter  or  act  of  incorporation 
for  any  municipality,  city  or  town.  The  legal  voters 
of  every  dty  and  town  are  hereby  granted  power  to 
enact  and  amend  their  municipal  charter,  subject  to 
the  Constitution  and  criminal  laws  of  the  Stette  of 
Oregon,  and  the  exclusive  power  to  license,  regulate, 
control,  or  to  suppress  or  prohibit,  the  sale  of  intoxi- 
cating liquors  therein  is  vested  in  such  municipality; 
but  such  municipality  shall  within  its  limits  be  subject 
to  the  provisions  of  the  local  option  law  of  the  State 
of  Oregon.*' 

Article  IV,  Section  la,  declares  that : 

''The  referendum  may  be  demanded  by  the  people 
against  one  or  more  items,  sections,  or  parts  of  any 
act  of  the  legislative  assembly  in  the  same  manner  in 
which  such  power  may  be  exercised  against  a  complete 
act.  The  filing  of  a  referendum  petition  against  one  or 
more  items,  sections,  or  parts  of  an  act  shall  not  delay 
the  remainder  of  that  act  from  becoming  operative. 
The  initiative  and  referendum  powers  reserved  to  the 
people  by  this  Constitution  are  hereby  further  reserved 
to  the  legal  voters  of  every  municipality  and  district, 
as  to  all  local,  special,  and  municipal  legislation,  of 
every  character,  in  or  for  their  respective  municipal- 
ities and  districts.  The  manner  of  exercising  said 
powers  shall  be  prescribed  by  general  laws,  except  that 
cities  and  towns  may  provide  for  the  manner  of  exer- 
cising the  initiative  and  referendum  powers  as  to  their 
municipal  legislation.  Not  more  than  10  per  cent  of 
the  legal  voters  may  be  required  to  order  the  refer- 
endum nor  more  than  15  per  cent  to  propose  any  meas- 
ure, by  the  initiative,  in  any  city  or  town.'* 
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1,  2.  That  portion  of  Section  2  of  Article  XI  which 
deals  with  the  liquor  traffic,  commencing  with  the  words 
''and  the  exclusive  power,"  was  incorporated  into  the 
Constitution  in  1910;  but  all  that  part  of  the  section 
which  precedes  the  words  last  quoted,  as  well  as  Article 
rV,  Section  la,  were  adopted  and  became  effective  in 
1906,  and,  so  far  as  they  relate  to  the  same  subject 
matter,  must  be  read  and  construed  together :  McKenna 
V.  City  of  Portland,  52  Or.  191  (96  Pac.  552) ;  McMinn- 
ville  V.  Howenstine,  56  Or.  451,  465  (109  Pac.  81,  Ann. 
Gas.  1912C,  193) ;  Branch  v.  Albee,  71  Or.  188, 197  (142 
Pac.  598) ;  Duncan  v.  Dryer,  71  Or.  548,  552  (143  Pac. 
644) ;  Kalich  v.  Knapp,  73  Or.  558,  577  (142  Pac.  594, 
145  Pac.  22) ;  Robertson  v.  Portland,  77  Or.  121  (149 
Pac.  545,  547).  As  declared  in  Branch  v.  Albee,  71  Or. 
188, 197  (142  Pac.  598) : 

*'In  construing  a  constitutional  provision,  the  whole 
provision  is  to  be  examined  with  a  view  to  ascertaining 
the  meaning  of  every  part.  The  presumption  is  that 
every  clause  has  been  inserted  for  some  useful  pur- 
pose, and  therefore  the  instrument  must  be  construed 
as  a  whole,  in  order  that  its  intent  and  general  pur- 
poses may  be  ascertained;  and,  as  a  necessary  result 
of  this  rule,  it  follows  that,  wherever  it  is  possible  to  do 
so,  each  provision  must  be  construed  so  that  it  will 
harmonize  with  all  others,  without  distorting  the  mean- 
ing of  any  of  such  provisions,  to  the  end  that  the  intent 
of  the  f  ramers  of  the  provision  may  be  ascertained  and 
carried  out." 

While  the  prime  purpose  is  to  ascertain  and  give 
effect  to  the  intention  as  expressed  in  the  language  em- 
ployed, yet  the  two  sections  now  being  considered  are 
designed  to  grant  attributes  of  sovereignty  to  specified 
local  subdivisions,  and,  such  grant  being  a  limitation 
on  the  power  of  the  legislature,  it  should  be  strictly 
construed  as  was  properly  held  in  Thurber  v.  McMmn- 
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vUle,  63  Or.  410, 414  (128  Pac.  43) ;  and  this  rule  of  con- 
struction must  be  applied  here,  notwithstanding  the 
suggestion  broached  in  State  v.  Schluer,  59  Or.  18,  27 
(115  Pac.  1057),  and  regardless  of  the  inference  that 
may  possibly  be  drawn  from  Schubel  v.  Olcott,  60  Or. 
503,  515  (120  Pac.  375). 

3.  Prior  to  1906  the  legislature  was  granted  ai^thor- 
ity  to  create  a  corporation  for  municipal  purposes  by 
special  laws.  Until  that  time  Article  XI,  Section  2, 
read  thus: 

**  Corporations  may  be  formed  under  general  laws, 
but  shall  not  be  created  by  special  laws,  except  for 
municipal  purposes.  All  laws  passed  pursuant  to  this 
section  may  be  altered,  amended,  or  repealed,  but 
not  so  as  to  impair  or  destroy  any  vested  corporate 
rights. '  * 

Under  the  present  form  of  the  organic  law,  however, 
the  legislative  assembly  is  prohibited  from  creating  any 
kind  of  a  corporation  by  a  special  law,  but  it  has  the 
power  to  provide  for  the  formation  of  corporations 
under  general  laws,  whether  such  corporations  be  pri- 
vate or  public,  essentially  proprietary,  or  purely  mu- 
nicipal, since  Article  XI,  Section  2,  opens  by  stating: 

''Corporations  may  be  formed  under  general  laws, 
but  shall  not  be  created  by  the  legislative  assembly  by 
special  laws. '  * 

See  Farrell  v.  Port  of  Columbia,  50  Or.  169,  173  (91 
Pac.  546,  93  Pac.  254) ;  Stratv  v.  Harris,  54  Or.  424,  431 
(103  Pac.  777) ;  Branch  v.  Albee,  71  Or.  188,  194  (142 
Pac.  598) ;  Kalich  v.  Knapp,  73  Or.  558,  567  (142  Pac. 
594,  145  Pac.  22) ;  State  ex  inf.  v.  Gilbert,  66  Or.  434, 
439  (134  Pac.  1038) ;  State  v.  Hall,  73  Or.  231,  239  (144 
Pac.  475). 

The  first  sentence  of  Article  XI,  Section  2  employs 
the  word  ''corporations,"  and  therefore  that  compre- 
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hensive  term,  as  used  in  the  opening  sentence  of  that 
section,  includes  private  corporations.  Both  the  per- 
mission to  provide  for  the  formation  of  corporations 
under  general  laws  and  the  prohibition  against  the 
legislative  assembly  creating  them  by  special  laws 
apply  to  private  as  well  as  to  other  corporations ;  but, 
turning  to  Article  IV,  Section  la,  it  will  be  observed 
that  there  private  corporations  are  in  no  way  referred 
to.  It  must  also  be  noted  that  Article  IV,  Section  la, 
speaks  of  ''municipalities  and  districts,''  while  Article 
XI,  Section  2,  uses  the  terms  ''corporations,"  "mu- 
nicipality, city  or  town,"  and  makes  no  mention  of 
' '  districts. ' '  Both  sections  of  the  organic  law  do,  how- 
ever, occupy  common  ground  when  municipal  corpora- 
tions are  considered.  An  analysis  of  the  two  sections 
will  make  it  reasonably  clear  that  two  classes  of  mu- 
nicipalities are  embraced:  (a)  Cities  and  towns,  or 
pure  municipalities,  as  we  know  them  in  this  jurisdic- 
tion; and  (b)  all  institutions  which,  though  not  cities 
and  towns,  are  nevertheless  municipalities  within  the 
purview  of  the  Constitution.  In  the  second  sentence 
of  Article  XI,  Section  2,  the  legislative  assembly  is 
prohibited  from  interfering  with  any  charter  or  act 
of  incorporation  for  any  ' '  municipality,  city  or  town, ' ' 
while  the  succeeding  sentence  grants  the  power  to  enact 
and  amend  their  municipal  charter  only  to  the  legal 
voters  of  every  "city  and  town,"  and  thus  by  impli- 
cation denying  the  right  to  enact  or  amend  a  charter 
to  the  legal  voters  of  municipalities  which  do  not  rise 
to  the  dignity  of  a  city  or  town.  The  suggested  classi- 
fication of  municipalities  is  still  further  emphasized  by 
Article  IV,  Section  la;  for  there  initiative  and  refer- 
endum powers  are  reserved  to  the  legal  voters  "of 
every  municipality  and  district"  The  manner  of  ex- 
ercising the  conferred  powers  "shall  be  prescribed  by 
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general  laws";  but  * 'cities  and  towns  may  provide  for 
the  manner  of  exercising  the  initiative  and  referendum 
powers  as  to  their  mimicipal  legislation."  The  cir- 
cumstance that  the  initiative  and  referendum  powers 
are  conferred  upon  all  the  legal  voters  of  **  every 
municipality  and  district"  with  permission  granted 
to  none  of  such  municipalities  or  districts,  except  the 
single  class  of  cities  and  towns,  to  prescribe  their  own 
procedure  for  exercising  the  granted  powers,  only 
accentuates  the  idea  that  this  section  of  the  Constitu- 
tion embraces  not  only  cities  and  towns,  but  also  a  class 
of  institutions  which  are  municipalities  within  the 
meaning  of  the  organic  law,  although  not  cities  and 
towns.  If  a  city  or  town  does  not  adopt  a  method  of 
its  own  for  the  exercise  of  the  right  to  initiate  and 
refer  municipal  legislation,  such  municipality  may 
make  use  of  a  general  law  enacted  by  the  legislature ; 
but  the  initiative  and  referendum  powers  lie  dormant, 
and  cannot  be  availed  of  by  a  municipality,  which  is 
not  a  city  of  town,  except  in  the  manner  prescribed  by 
general  laws,  because  cities  and  towns  are  the  only 
municipalities  which  are  authorized  to  provide  for  the 
manner  of  exercising  the  powers :  McKenna  v.  Portland, 
52  Or.  191,  195  (96  Pac.  552) ;  Kiernan  v.  Portlmd, 
57  Or.  454,  459  (111  Pac.  379, 112  Pac.  402,  37  L.  R.  A. 
(N.  S.)  339) ;  State  ex  reh  v.  Kelsey,  66  Or.  70,  78  (133 
Pac.  806) ;  Long  v.  City  of  Portland,  53  Or.  92,  96  (98 
Pac.  149,  1111) ;  McBee  v.  Springfield,  58  Or.  459,  462 
(114  Pac.  637) ;  Schubel  v.  Olcott,  60  Or.  503,  508  (120 
Pac.  375) ;  State  ex  rel.  v.  Portland  Ry.,  L.  &  P.  Co., 
56  Or.  32,  37  (107  Pac.  958) ;  Duncan  v.  Dryer,  71  Or. 
548,  552  (143  Pac.  644) ;  State  ex  inf.  v.  GUbert,  66  Or. 
434  (134  Pac.  1038). 

There  is  yet  additional  evidence  that  municipalities 
other  than  cities  and   towns   are  included  within  the 
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embrace  of  the  Constitution.  It  is  interesting  to  note 
that  ever  since  Oregon  was  admitted  to  statehood, 
Article  XI,  Section  9,  has  formed  a  part  of  the  state 
Constitution,  and  the  language  of  that  section  recog- 
nizes the  existence  of  municipalities  other  than  cities 
and  towns,  for  the  wording  is,  ^*no  county,  city,  town  or 
other  municipal  corporation";  and  it  is  proper  to  add 
the  observation  that  in  Cook  v.  Portland,  20  Or.  580, 
584  (27  Pac.  263,  13  L.  R.  A.  533),  this  court,  when 
speaking  of  Article  XI,  Section  9,  declared  that : 

**Here  is  a  direct  interpretation  from  the  Constitu- 
tion itself.  A  municipal  corporation  is  not  necessarily 
a  county,  city  or  town.'* 

Furthermore,  the  existence  of  the  two  classes  of 
municipalities  has  been  recognized  by  the  judiciary,  not 
only  before  1906,  but  since  the  adoption  of  Article  XI, 
Section  2,  and  Article  IV,  Section  la,  of  the  Constitu- 
tion: Acme  Dairy  Co.  v.  Astoria,  49  Or.  520,  524  (90 
Pac.  153) ;  Schubel  v.  Olcott,  60  Or.  503,  510  (120  Pac. 
375).  We  conclude,  therefore,  that  the  Constitution  is 
not  confined  in  its  operation  to  cities  and  towns,  but 
that  the  term  '*  municipality  "  signifies  more,  and  conse- 
quently includes  institutions  other  than  cities  or  towns. 

4.  It  will  now  be  necessary  to  determine  whether  the 
defendant  port  is  a  municipality  within  the  meaning 
of  the  organic  law.  While  we  recognize  the  difference 
between  a  corporation  organized  *^for  municipal  pur- 
poses," as  was  permitted  by  Article  XI,  Section  2,  prior 
to  1906,  and  a  pure  municipality  like  a  city,  still  the 
test  for  determining  the  existence  of  a  municipality  is 
as  prescribed  in  Cook  v.  Portland,  20  Or.  580,  586  (27 
Pac.  263,  13  L.  R.  A.  533),  where  this  court  held  that 
the  Port  of  Portland  was  created  for  municipal  pur- 
poses, and  that  it  was  therefore  such  a  corporation  as 
the  legislature  could  create  by  a  special  law. 
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''The  test  of  a  corporation  for  municipal  purposes 
adopted  by  this  court  seems  to  have  been  the  right  or 
power  to  exercise  some  of  the  functions  of  government, 
and  this  we  apprehend  is  the  true  test." 

The  legislature  has  accorded  to  ports  some  of  the 
qualities  of  municipal  corporations ;  for  we  read  in  the 
first  section  of  Chapter  39,  Laws  of  1909  (Section  6114, 
L.  0.  L. ) ,  that : 

''Municipal  corporations  designated  as  ports  may  be 
incorporated  *  *  in  manner  as  in  this  act  hereinafter 
provided. ' ' 

A  port  exercises  some  of  the  functions  of  govern- 
ment. Among  the  powers  enumerated  the  port  is  au- 
thorized ' '  to  make,  establish,  change,  modify  or  abolish 
such  rules  and  regulations  for  the  use  or  navigation 
in  such  harbors  and  rivers,  or  the  placing  of  obstruc- 
tions therein  or  the  removal  of  obstructions  therefrom, 
as  it  may  deem  convenient,  requisite  or  necessary  or 
in  the  best  interests  of  the  maritime  shipping  and  com- 
mercial interests  of  the  said  port,  and  the  *  *  rules 
and  regulations  so  made  by  it  to  be  enforced  by  such 
fines,  penalties,  and  punishments  as  it  in  the  exercise 
of  sound  discretion  may  deem  necessary ;  and  the  fines 
or  penalties  so  imposed  or  levied  shall  be  recovered  in 
the  name  of  said  corporation  in  any  court  of  this  state 
having  jurisdiction  of  actions  for  the  recovery  of  fines 
and  penalties  imposed  by  state  laws,  and  shall  inure 
and  belong  to  said  corporation,  and  all  punishments  so 
imposed  shall  be  enforced  in  the  name  of  said  cor- 
poration in  any  of  the  courts  of  this  state  having  juris- 
diction of  crimes  and  misdemeanors  under  said  laws/' 

It  is  true  that  "rules"  and  "regulations"  are  the 
terms  employed;  but  the  mere  names  are  not  conclu- 
sive, because  the  thing  named  is  described  in  detail, 
and  from  the  description  the  substance  is  known,  and 
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the  thing  called  a  ''rule^'  or  **  regulation "  is,  in  fact, 
an  ordinance  or  a  municipal  law  carrying  a  fine  or  pen- 
alty or  punishment  for  a  violation.  It  is  clear,  then, 
that  a  port  possesses  at  least  some  of  the  character- 
istic qualities  even  of  a  pure  municipality. 

The  act  of  1909  gives  further  recognition  to  ports 
as  municipalities  by  carefully  providing  for  the  opera- 
tion of  the  initiative  and  referendum.  It  is  set  forth 
in  Section  6124,  L.  0.  L.  (Section  8  of  Chapter  39, 
Laws  of  1909)  thus : 

*'In  the  exercise  of  the  initiative  and  referendum 
powers  reserved  under  the  Constitution  of  the  State 
of  Oregon  to  the  legal  voters  of  every  municipality 
and  district  as  to  all  local,  special,  and  municipal  legis- 
lation of  every  character  in  and  for  their  respective 
municipalities  and  districts  the  president  of  the  board 
of  commissioners  of  said  corporation  shall  exercise 
the  duties  of  mayor  of  a  city  or  town  and  the  secre- 
tary shall  perform  the  duties  of  auditor  or  recorder 
of  a  city  or  town,  and  the  attorney  of  the  corporation 
shall  perform  the  duties  of  the  attorney  of  a  city  or 
town,  and  if  there  be  no  attorney  of  said  corporation 
then  the  duties  required  of  attorney  shall  be  per- 
formed by  the  secretary  of  such  corporation.** 

The  legislature  has  therefore  viewed  a  port  as  a 
municipality:  (a)  By  defining  it  to  be  a  municipality; 
(b)  by  granting  authority  to  exercise  functions  of  gov- 
ernment, to  enact  certain  laws,  and  to  provide  fines, 
penalties  and  punishments  for  violations ;  and  (c)  by 
making  provisions  for  the  operation  of  the  initiative 
and  referendum  powers.  This  court  has  confirmed 
the  views  of  the  lawmakers  by  classing  a  port  with 
municipal  corporations:  Straw  v.  Harris,  54  Or.  424, 
430  (103  Pac.  777) ;  State  ex  rel.  v.  Port  of  Bay  City, 
64  Or.  139,  143  (129  Pac.  496) ;  Cook  v.  Portland,  20 
Or.  580  (27  Pac.  263,  13  L.  R.  A.  533) ;  Kieman  v. 
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Partla/nd,  57  Or.  454,.466  (111  Pac.  379,  112  Pac.  402, 
37  L.  R.  A.  (N.  S.)  339) ;  State  ex  rel  v.  Swigert,  59 
Or.  132,  133  (116  Pac.  440).  When  speaking  of  the 
Port  of  Toledo  in  Mackay  v.  Port  of  Toledo,  77  Or. 
611  (152  Pac.  250,  252),  this  court  says: 

**It  must  be  conceded  that  defendant  is  a  municipal 
corporation*'  within  the  meaning  of  Section  358, 
L.  0.  L. 

5.  While  a  port  is  neither  a  city  nor  a  town,  and  al- 
thoiifh  it  is  not  necessary  to  attempt  the  solution  of 
any-^problem  growing  out  of  the  use  of  the  initiative 
and  referendum  powers  when  exercised  by  cities  and 
towns,  nevertheless  S  survey  of  our  own  judicial  utter- 
ances made  concerning  pure  municipalities,  when  con- 
sidered in  their  relation  to  the  legislature,  may  afford 
some  aid  in  reaching  a  correct  decision  of  the  instant 
controversy.  Powers  exercisable  by  cities  and  towns 
may  be  placed  in  two  separate  classes,  which,  for  the 
sake  of  brevity  and  the  want  of  better  terms,  will  be 
designated  as:  (1)  Intramural;  and  (2)  extramural. 
When  the  legal  voters  of  a  city  enact  municipal  legis- 
lation which  operates  only  on  themselves  and  for 
themselves,  and  which  is  confined  within  and  extends 
no  further  than  the  corporate  limits,  then  such  voters 
are  exercising  intramural  authority.  When,  however, 
the  legal  voters  of  a  city  attempt  to  exercise  authority 
beyond  the  corporate  limits  of  their  municipality,  they 
are  using  an  extramural  power. 

6.  By  the  plain  provisions  of  the  Constitution  the 
legislature  is  prohibited  from  enacting,  amending,  or 
repealing  a  dty  charter  by  a  special  law.  The  lan- 
guage employed  in  Article  XI,  Section  2,  has  been  the 
subject  of  much  discussion,  resulting  in  a  contrariety 
of  opinion  as  to  whether  the  legislature  possesses 
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authority  to  enact  a  general  law  when  it  has  the  eflfect 
of  amending  the  charters  of  cities  and  towns.  Even 
this  court  has  not  followed  an  unswerving  course  when 
considering  the  right  of  the  legislature  to  enact  gen- 
eral laws  aflfecting  the  intramural  powers  of  cities. 
Opinions  which  either  hold  or  assume  that  the  legisla- 
ture is  permitted  to  pass  general  laws  regulating  in- 
tramural authority  appear  in  many  adjudications: 
Straw  V.  Harris,  54  Or.  424,  437  (103*Pac.  777) ;  Kier- 
nan  v.  Portland,  57  Or.  454,  467  (111  Pac.  379,  112 
Pac.  402,  37  L.  R,  A.  (N.  S.)  339) ;  State  ex  rel.  v. 
Port  of  Tillamook,  62  Or.  332,  341  (124  Pac.  637,  Ann. 
Gas.  1914C,  483);  Churchill  v.  (9rants  Pass,  70  Or. 
283,  288  (141  Pac.  164) ;  State  ex  inf.  v.  Gilbert,  66 
Or.  434,  439  (134  Pac.  1038) ;  McMinnville  v.  Howen- 
stine,  56  Or.  451,  457  (109  Pac.  81,  Ann.  Gas.  1912G, 
193) ;  State  ex  rel.  v.  Swigert,  59  Or.  132,  135  (116 
Pac.  440) ;  West  Linn  v.  Tufts,  75  Or.  304  (146  Pac. 
986,  987).  See,  also,  California-Oregon  Power  Co.  v. 
City  of  Grants  Pass  (D.  G.),  203  Fed.  173,  175;  Port- 
land Ry.,  L.  &  P.  Co.  v.  City  of  Portland  (D.  G.),  210 
Fed.  667,  672;  and  the  dissenting  opinions  in  Kalich 
v.  Knapp,  73  Or.  558  (142  Pac.  594, 145  Pac.  22).  The 
right  of  the  legislature  to  amend  municipal  charters 
by  general  laws  has  been  squarely  denied  in  Bramch 
v.  Alhee,  71  Or.  188  (142  Pac.  598) ;  Kalich  v.  Knapp, 
73  Or.  558  (142  Pac.  594, 145  Pac.  22) ;  Pearce  v.  Rose- 
burg,  77  Or.  195  (150  Pac.  855,  859). 

The  legal  voters  of  cities  and  towns  are  not  obliged 
to  look  to  the  legislature  for  the  right  to  exercise  any 
intramural  power;  but  the  whole  sum  of  intramural 
authority  is  set  at  large,  and  the  legal  voters  may 
exercise  all  of  that  authority  or  only  such  part  of  it 
as  they  may  desire,  subject,  of  course,  to  the  Gonsti- 
tution  and  criminal  laws  of  the  state,  and  subject  also 
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to  the  right  of  the  people  of  the  commonwealth  to 
amend  charters  or  enact  supervisory  legislation  by  the 
nse  of  the  initiative:  Robertson  v.  Portland,  77  Or. 
121  (149  Pac.  545,  547).  Extramural  authority,  how- 
ever, is  not  available  to  the  legal  voters  of  cities  and 
towns,  unless  the  right  to  exercise  it  has  first  been 
granted  either  by  a  general  law  enacted  by  the  legis- 
lature or  by  legislation  initiated  by  the  people  of  the 
whole  state.  The  right  to  employ  intramural  author- 
ity finds  its  source  in  the  language  of  the  Constitu- 
tioii,  because  the  legal  voters  of  cities  and  towns  are 
by  that  instrument  expressly  empowered  to  enact  and 
amend  their  own  charters ;  but  permission  to  employ  ex- 
tramural authority  must  be  granted  to  cities  and  towns 
before  the  privilege  can  be  exercised.  One  power  co- 
exists with  the  Constitution,,  while  the  other  power 
does  not  exist  at  all,  unless  the  people  of  the  whole 
state  either  grant  the  authority  themselves  by  the  in- 
itiative or  extend  the  privilege  through  their  repre- 
sentative, the  legislature:  Thurber  v.  McMinnville, 
63  Or.  410,  415  (128  Pac.  43) ;  Branch  v.  Albee,  71  Or. 
188,  205  (142  Pac.  598) ;  Coleman  v.  La  Grande,  73  Or. 
521,  525  (144  Pac.  468) ;  Kalich  v.  Knapp,  73  Or.  558, 
578  (142  Pac.  594,  145  Pac.  22) ;  State  ex  rel  v.  Port 
of  Tillamook,  62  Or.  332,  341  (124  Pac.  637,  Ann.  Gas. 
1914C,  483) ;  Riggs  v.  Grants  Pass,  66  Or.  266,  268 
(134  Pac.  776) ;  Couch  v.  Marvin,  67  Or.  341,.345  (136 
Pac.  6) ;  City  of  McMinnville  v.  Howenstine,  56  Or. 
451,  466  (109  Pac.  81,  Ann.  Gas.  1912C,  193).  The 
opinion  of  Mr.  Justice  King  in  the  last-mentioned  case 
is  not  in  harmony  with  what  is  said  here,  but  the  rea- 
soning of  that  opinion  has  never  been  followed,  and 
is  now  disapproved,  although  a  correct  result  was 
reached.  Precedents  have  firmly  established  the  rule 
that  extramural  power  cannot  be  employed  by  cities 
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and  towns  unless  a  law  exists  permitting  it,  and  some 
prior  adjudications  have  advanced  a  step  further,  and 
held  that  a  general  law  enacted  by  the  legislature  per- 
mitting the  exercise  of  extramural  power  does  not  by 
its  own  force  ingraft  that  power  upon  the  charter  of 
a  city,  but  the  general  law  may  be  likened  to  a  con- 
tinuous' offer  of  a  power  which  nevertheless  cannot  be 
used  imtil  the  legal  voters  of  the  city  have  accepted 
the  offer  by  amending  their  charter  so  as  to  include  the 
proffered  power :  Riggs  v.  Grants  Pass,  66  Or.  266,  270 
(134  Pac.  776) ;  Kalioh  v.  Knapp,  73  Or.  558,  564  (142 
Pac.  594,  145  Pac.  22).  While  it  may  be  dictum,  still 
it  would  seem  that  there  is  much  force  in  the  conten- 
tion that,  if  a  city  cannot  exercise  a  given  power  unless 
permission  is  first  granted,  and  if  the  legislature  can 
lawfully  grant  that  permission,  then  the  legislature 
may  with  equal  right  regulate  and  supervise  the  power 
granted  or,  unless  prevented  by  the  intervention  of 
vested  rights,  withdraw  it  entirely. 

7.  We  have  determined  that  a  port  is  a  municipality 
within  the  meaning  of  the  Constitution,  although  it  is 
not  a  city  or  a  town,  but  we  have  yet  to  ascertain  the 
relations  subsisting  between  a  port  and  the  legislature. 
Ports  cannot  be  created  by  the  legislature  by  special 
laws  {Farrell  v.  Port  of  Columbia,  50  Or.  169  (91  Pac. 
546,  93  Pac.  254),  but  they  may  be  formed  under  gen- 
eral laws.  {Straw  v.  Harris,  54  Or.  424,  430  (103  Pac. 
777).  All  corporations  may  be  formed  under  general 
laws.  All  corporations  cannot,  however,  enact  or 
amend  their  own  charter  or  acts  of  incorporation. 
Only  one  class  of  corporations  is  authorized  to  enact 
or  amend  a  chart^er.  The  right  of  a  city  or  town  to 
enact  or  amend  its  charter  exists  only  because  the 
third  sentence  of  Article  XI,  Section  2,  of  the  Consti- 
tution creates  the  right;  and  the  language  which  con- 
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fers  the  privilege  by  necessary  implication  excludes  all 
other  corporations.  Cities  and  towns  are  not  the  only 
corporations  embraced  by  Article  XI,  Section  2,  be- 
canse  private  corporations  are  included  in  the  first 
sentence,  nor  are  cities  and  towns  the  only  munici- 
palities mentioned  in  that  section  of  the  organic  law. 
At  the  time  of  the  adoption  of  Article  XI,  Section  2, 
municipalities  other  than  cities  and  towns  were  in  ac- 
tual existence,  and  the  very  section  of  the  organic  law 
which  accords  to  cities  and  towns  the  right  to  enact 
and  amend  their  own  charters  also  recognizes  that 
other  municipalities  than  cities  and  towns  did  exist, 
and  when  a  particular  class  of  municipalities,  as  cities 
and  towns,  was  selected  from  municipalities  in  general 
and  favored  with  a  specified  privilege,  the  single  act 
of  selection  was  of  itself  equivalent  to  saying  that  no 
other  kind  of  municipalities  could  exercise  the  same 
privilege.  The  argument  has  been  made  and  ap- 
proved in  at  least  one  case  that  the  amendment  of  a 
charter  is  municipal  legislation  within  the  meaning  of 
Section  la  of  Article  IV,  and  that  the  right  to  enact 
municipal  legislation  included  the  right  to  amend  a 
charter  or  act  of  incorporation  of  a  port:  Farrdl  v. 
Port  of  Portland',  52  Or.  582  (98  Pac.  145).  As  al- 
ready noted,  both  sections  of  the  organic  law  must 
be  construed  together.  Both  sections  were  adopted  at 
the  same  time.  It  is  plain  that  Article  XI,  Section  2, 
gives  cities  and  towns  power  to  enact  or  amend  their 
own  charters,  while  other  municipalties  are  excluded ; 
and,  construing  the  two  sections  of  the  Constitution 
together,  it  cannot  be  said  that  Article  IV,  Section  la, 
was  designed  to  grant  a  power  which  a  companion 
section  purposely  withholds.  It  is  incongruous  to  as- 
sert that  the  power  to  amend  is  granted  by  Article  IV, 
Section  la,  and  prohibited  by  Article  XI,  Section  2, 
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Both  sections  of  the  Constitution  operate  with  equal 
force;  one  is  not  more  potent  than  the  other.  How- 
ever, there  is  no  conflict  in  the  organic  law.  By  the 
terms  of  Article  IV,  Section  la,  every  municipality, 
whether  it  be  a  city  or  town,  or  whether  it  be  a  port, 
has  the  right  to  employ  the  initiative  and  referendum 
powers  ''as  to  all  local,  special,  and  municipal  legisla- 
tion,'*  and  this  means  that  such  municipality  may  apply 
the  initiative  and  referendum  powers  when  enacting 
municipal  legislation  to  carry  out  and  make  effective 
an  authority  previously  granted.  A  city  is  chartered 
to  improve  streets,  to  assess  the  cost  of  the  im- 
provement against  adjoining  property,  and  to  enact 
ordinances  for  carrying  out  the  granted  power.  The 
ordinances  which  are  enacted  in  the  exercise  of  the 
power  to  improve  constitute  municipal  legislation. 
It  is  true  that  amending  a  charter  may  in  an  enlarged 
sense  constitute  municipal  legislation;  but  the  power 
to  enact  that  kind  of  municipal  legislation  is  confined 
to  cities  and  towns,  and  exists  only  because  of  Article 
XI,  Section  2.  A  port  is  granted  power  to  adopt  rules 
and  regulations  carrying  fines,  penalties,  and  punish- 
ments, to  be  imposed  for  any  violations ;  and  when  the 
port,  in  pursuance  of  the  previously  granted  power, 
prescribes  rules  and  regulations  with  fines,  penalties, 
or  punishments,  it  is  adopting  municipal  legislation 
within  the  meaning  of  Article  IV,  Section  la.  All 
municipalities  are  granted  the  initiative  and  referen- 
dum powers,  but  none  except  cities  and  towns  are  fav- 
ored with  the  privilege  of  providing  for  the  manner 
of  exercising  those  powers  thus  granted.  All  classes 
of  municipalities  may  be  formed  under  general  laws, 
but  none  except  cities  and  towns  are  favored  with  the 
privilege  of  enacting  or  amending  their  own  charters 
or  acts  of  incorporation.    It  seems  clear  then  that 
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mnnicipal  legislation,  within  the  meaning  of  Section  la 
of  Article  IV,  when  applied  to  municipalities,  other 
than  cities  and  towns,  refers  to  legislation  which  is  per- 
mitted and  made  necessary  for  carrying  into  effect  a 
lawfnl  power  previously  granted.  It  must  be  remem- 
bered, too,  that  ''municipal  legislation *'  does  not  em- 
brace every  step  taken  or  act  done  by  a  municipality. 
Long  V.  City  of  Portland,  53  Or.  92,  101  (98  Pac.  149, 
1111).  A  port  has  no  right  to  legislate  unless  that 
right  is  first  created  by  a  law;  but,  when  the  right  to 
legislate  is  conferred,  then  Section  la  of  Article  IV  im- 
mediately operates,  and  the  initiative  and  referendum 
are  at  once  made  available,  and  the  exercise  of  such 
power  to  legislate  is  municipal  legislation.  If  it  does 
not  rise  to  the  dignity  of  a  city  or  town,  a  municipality 
cannot  take  unto  itself  and  exercise  any  power  what- 
ever, unless  the  right  is  first  granted  by  a  law  passed 
by  the  people  of  the  whole  state  or  by  a  general  statute 
enacted  by  the  legislature.  The  fact  that  a  port  can- 
not exercise  any  power  at  all  unless  permitted  by  some 
law  passed  by  the  legislature  or  enacted  by  the  people 
of  the  whole  state  with  the  aid  of  the  initiative,  and 
the  circumstance  that  a  port  is  not  a  city  or  town,  and 
therefore  cannot  amend  its  own  charter  or  act  of  in- 
corporation, lead  with  a  compelling  force  to  the  con- 
clusion that  the  legislature  has  ample  authority  to 
amend  laws  previously  passed  by  it  concerning  ports. 
Moreover,  saying  that  a  port  cannot  exercise  any 
power  unless  expressly  permitted  by  the  legislature 
or  allowed  by  the  people  of  the  entire  state,  and  stat- 
ing that  a  port  cannot  amend  its  own  charter  or  act  of 
incorporation,  when  taken  together,  are  equivalent  to 
a  declaration  that  the  legislature  possesses  ample 
authority  to  adopt  amendments  which  at  once  operate 
on  all  ports.    The  Constitution  does  not  carry  any  in- 
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hibition  against  the  legislature  enacting  general  laws 
which  regulate  or  even  withdraw  powers  previously 
granted  by  that  body  of  lawmakers  to  municipalities, 
which  are  not  cities  or  towns,  unless  vested  rights 
create  an  insurmountable  obstacle.  When  the  legis- 
lature grants  a  power  to  ports,  that  power  is  not  irre- 
trievably lost  to  the  legislature;  but  the  same  law- 
making body  may  afterward  by  a  general  law  regulate, 
add  to,  lessen,  or  even  withdraw  that  power  to  the 
same  extent  as  before  1906.  A  striking  illustration  of 
the  results  which  would  be  worked  out  by  the  argu- 
ment of  plaintiff  is  furnished  by  the  statute  providing 
for  the  formation  of  ports.  Section  6121,  L.  0.  L., 
declares  that : 

*  *  To  the  full  extent  which  the  State  of  Oregon  might 
itself  exercise  and  control  or  to  which  it  can  grant  to 
corporations  organized  under  the  provisions  of  this 
act  the  right  to  exercise  the  same,  corporations  organ- 
ized under  the  provisions  of  this  act  shall  be  and  are 
hereby  granted  full  control  of  all  bays,  rivers,  and 
harbors  within  their  limits,  and  between  their  limits 
and  the  sea,  with  full  power  and  authority  to,  from 
time  to  time,  make,  establish,  change  or  abolish  wharf 
lines  in  such  harbors  and  rivers.*' 

By  the  terms  of  the  statute  the  Port  of  Astoria  is 
clothed  with  all  the  power  of  control  over  the  Columbia 
River  from  that  port  to  the  sea ;  and  yet  another  port 
may  be  organized  farther  up  the  river,  and  the  second 
port  is  also  armed  with  the  same  complete  control 
over  the  waters  of  the  river  to  the  sea,  so  that  two  pub- 
lic bodies  of  exactly  equal  potency,  and  possessing 
powers  identically  the  same  in  degree,  quality  and 
kind,  are  applying  all  their  powers  to  the  same  thing, 
namely,  the  Columbia  River  from  the  Port  of  Astoria 
to  the  sea.  Two  or  more  ports  cannot  each  exercise 
the  whole  sum  of  jurisdiction  over  the  same  thing  at 
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the  same  time.  It  is  like  the  meeting  of  two  irresisti- 
ble forces.  If  the  legal  voters  of  a  port  have  the  right 
to  decide  whether  a  general  law  amending  the  powers 
of  ports  shall  apply  to  that  port,  then  such  legal  voters 
have  an  eqnal  right  to  decide  for  themselves  that  they 
will  not  relinquish  or  suffer  the  impairment  of  any 
power  previously  granted  to  them;  and,  if  they  can 
decline  to  surrender  a  power,  they  can  refuse  to  permit 
the  legislature  ever  again  to  enact  any  legislation 
which  in  the  slightest  infringes  upon  the  previously 
granted  power  to  control  the  Columbia  River  to  the 
sea;  and,  furthermore,  any  power  whatsoever,  when 
once  granted  to  a  port  and  accepted  by  it,  would  be 
forever  lost  to  the  legislature  from  the  very  moment 
of  the  grant.  But  the  language  of  the  Constitution 
does  not  contemplate  that  a  port,  when  formed  under 
a  general  law  fashioned  by  the  legislature,  assumes 
the  shape  of  an  imperium  in  imperio.  A  port  is  not 
endowed  with  the  quality  of  independence,  but  it  is 
subordinate  to  the  legislative  assembly.  When  the 
legislature  grants  power  to  a  port,  that  power  is  not 
thereby  irretrievably  lost  to  the  grantor,  but  the  grant 
may  be  increased  or  diminished,  or  even  revoked  if 
vested  rights  have  not  intervened.  The  Port  of  As- 
toria is  now  clothed  with  the  powers  which  were  added 
by  the  act  of  1915.  The  views  herein  expressed  over- 
rule Farrell  v.  Port  of  Portland,  52  Or.  582  (98  Pac. 
145). 

Bedudng  a  portion  of  the  discussion  to  the  form  of 
a  recapitulation:  (1)  No  corporation  may  be  created 
by  a  special  law  passed  by  the  legislative  assembly,  but 
all  kinds  of  corporations  may  be  formed  under  general 
laws  passed  by  the  legislature.  (2)  Article  XI,  Sec- 
tion 2,  and  Article  IV,  Section  la,  employ  the  term 
^^municipality"  in  a  comprehensive  sense,  so  as  to  in- 
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elude:  (a)  Pure  municipalities  like  cities  and  towns; 
and  (b)  all  other  municipalities,  including  ports.  (3) 
Cities  and  towns  are  favored  with  two  distinct  privi- 
leges not  awarded  to  any  other  municipality:  (a)  They 
may  enact  and  amend  their  own  charters;  (b)  they 
may  prescribe  their  own  procedure  for  the  exercise  of 
the  initiative  and  referendum.  (4)  Powers  exercisa- 
ble by  cities  and  towns  are  of  two  classes:  (a)  Intra- 
mural; and  (b)  extramural.  There  are  precedents 
holding  that  cities  and  towns  are  immune  from  inter- 
ference by  the  legislature  when  exercising  intramural 
powers,  and  prior  adjudications  may  also  be  found 
which  decide  that  the  legislature  may  enact  general 
laws  affecting  the  exercise  of  intramural  powers.  The 
rule  is  now  established  that  cities  and  towns  cannot 
use  extramural  powers  unless  first  permitted  to  do  so 
by  a  law  passed  by  the  legislature  or  thje  people  of  the 
whole  state.  (5)  Article  IV,  Section  la,  does  not  em- 
power a  municipality  to  take  unto  itself  any  municipal 
authority,  but  the  language  **  local,  special,  and  muni- 
cipal legislation"  only  means  that,  if  a  power  which 
has  been  lawfully  granted  carries  with  it  the  right  to 
legislate,  then  that  right  to  legislate  is  **  municipal 
legislation. '  *  This  section  of  the  Constitution  does 
not  mean  that  a  municipality  can  legislate  unto  itself 
a  power  to  legislate.  None  but  a  city  or  a  town  can 
legislate  a  power  unto  itself  without  the  aid  of  a  stat- 
ute, and  that  privilege  is  confined  to  the  exercise  irf 
intramural  powers.  Excluding  cities  and  towns,  all 
municipalities  may  be  controlled,  supervised  and  regu- 
lated by  general  laws  passed  by  the  legislature,  pro- 
vided such  general  laws  do  not  impair  the  initiative 
and  referendum  powers  concerning  '*  municipal  legis- 
lation, ' '  to  the  same  extent  as  before  1906,  when  Arti- 
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cle  XI,  Section  2,  and  Article  IV,  Section  la,  became 
parts  of  the  Constitution. 
The  decree  of  the  Circuit  Court  is  affirmed. 

Affibmed. 

Mb.  Justice  Beak  delivered  the  following  dissenting 
opinion. 

But  one  question  is  necessarily  involved  in  this  suit, 
viz.:  What  force  or  construction  shall  be  given  to 
Chapter  53  of  the  Laws  of  1915,  amending  Section 
6121,  L.  0.  L.T  In  strict  harmony  with  that  part  of 
Article  XI,  Section  2  of  the  Constitution  which  pro- 
vides that  **  corporations  may  be  formed  under  gen- 
eral laws,  but  shall  not  be  created  by  the  legislative 
assembly  by  special  laws,''  the  legislature  enacted 
Chapter  39  of  the  Laws  of  1909  (Section  6114,  L.  0.  L., 
etc.),  providing  for  the  incorporation  under  general 
law  of  municipalities  designated  as  ports.  The  act 
prescribes  a  form  of  petition  for  an  election  for  the 
organization  of  a  port,  a  form  for  proclamation  of  the 
result,  and  a  form  for  an  act  of  incorporation,  or  what 
may  be  termed  a  charter  for  the  municipality,  when 
the  same  is  adopted  by  the  formation  of  a  port  under 
the  provisions  of  the  act.  The  law  has  been  sustained 
and  upheld  at  various  times :  Straw  v.  Harris,  54  Or. 
424  (103  Pac.  777) ;  Bennett  Trust  Co.  v.  Sengstacken, 
58  Or.  333  (113  Pac.  863).  This  has  always  been  done, 
as  the  writer  understands,  upon  the  theory  that  such 
general  law  furnishes  convenient  and  serviceable 
machinery  or  forms  to  be  used  in  the  creation  of  ports. 
It  does  not  purport  to  create  a  port,  or  confer  any 
authority  upon  such  a  municipality,  except  by  adop- 
tion thereof,  by  the  legal  voters  of  the  district  desiring 
to  come  within  its  provision  and  complying  therewith ; 
in  other  words,  ports  are  purely  voluntary  corpora- 
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tions.  In  1910  the  Port  of  Astoria  was  organized  in 
conformity  to  the  directions  of  the  act  and  pursuant 
to  a  general  plan  inaugurated  and  authorized  by  Arti- 
cle IV,  Section  la  and  Article  XI,  Section  2,  as 
amended  in  1906,  providing  for  local  self-government. 
In  making  this  compact  the  people  of  the  Port  of  As- 
toria adopted  as  their  act  of  incorporation  or  charter 
the  many  provisions  of  the  law  of  1909  detailing  the 
powers  and  privileges  of  ports  so  organized.  This 
document  then  served  the  people  of  that  district  as 
their  warrant  of  authority  or  charter,  for  all  intents 
and  purposes,  as  fully  as  though  the  same  had  been 
enacted  for  this  particular  port  by  the  people  of  the 
whole  state.  All  this  was  in  perfect  harmony  with 
the  Constitution  and  the  statute.  In  1915  the  legisla- 
tive assembly,  in  furtherance  of  the  plain  mandate  of 
our  organic  law,  deeming  it  wise  to  extend  the  provi- 
sions of  the  act  of  1909,  and  provide  a  further  plan  so 
that  ports  might  avail  themselves  of  additional  privi- 
leges, if  the  people  residing  therein  so  desired,  adopted 
Chapter  53  of  the  Laws  of  1915,  amending  Section 
6121,  L.  0.  L.,  by  adding  to  subdivision  5  thereof  the 
following  : 

**Also  to  acquire,  charter,  own,  maintain  and  oper- 
ate steamboats,  power  boats,  vessels  and  water  crafts 
for  the  transportation  of  all  kinds  of  merchandise, 
passengers  and  freight  for  hire,  and  to  engage  gener- 
ally in  the  coastwise  trade  and  conunerce  both  domes- 
tic and  foreign  and  in  transporting  for  hire  all  kinds 
of  merchandise  and  freight.  Also  to  establish,  oper- 
ate and  maintain  water  transportation  lines  in  any  of 
the  navigable  waters  of  the  State  of  Oregon  and 
waters  tributary  thereto,  any  portion  of  which  may 
touch  the  boundaries  of  such  port.  Also  to  own,  ac- 
quire, construct,  operate  and  maintain  railroad  ter- 
minal pounds  and  yards,  and  construct,  operate  and 
maintam  such  line  or  lines  of  railroad,  with  necessary 
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sidetrack,  turnouts  and  switches  and  connection  and 
arrangements  with  other  common  carriers,  as  in  the 
judgment  of  the  port  commissioners  may  facilitate 
water  commerce  between  such  point  and  points  within 
the  boundaries  of  the  port  as  the  port  commissioners 
may  from  time  to  time  determine,  all  for  hire  and  to 
carry  and  transport  freight  and  to  move  passenger 
trains  thereon  and  thereover  for  hire.  Also  to  engage 
jnerally  in  the  business  of  buying  and  selling  coal, 
lel  oil  and  all  kinds  of  fuel  for  steamboats  and  power 
boats  and  power  vessels  of  all  kinds,  and  generally  to 
do  and  cause  to  be  done  all  things  necessary  and  con- 
venient, whether  herein  expressed  or  not  to  success- 
fully carry  out  the  powers  herein  granted/' 

This,  it  should  be  kept  in  mind,  should  be  read  into 
the  act  of  1909  as  a  part  thereof.  In  neither  of  the 
legislative  enactments  is  any  intention  evinced  to  make 
the  amendment  mandatory  or  to  in  any  way  change 
any  act  of  incorporation  of  a  port  then  existing.  On 
the  other  hand,  the  general  plan  prescribed  in  the  first 
act  is  carefully  preserved.  The  constitutionality  of 
the  amendment  is  not  and  cannot  be  questioned :  Straw 
V.  Harris,  54  Or.  424  (103  Pac.  777) ;  Bennett  Trust  Co. 
V.  Sengstacken,  58  Or.  333  (113  Pac.  863).  The  com- 
missioners of  the  Port  of  Astoria,  however,  reading 
this  amendment,  and  apparently  forgetting  that  it  was 
merely  a  suggested  plan  to  be  availed  of  by  the  voters 
or  not,  as  they  might  elect,  proceeded  to  enforce  its 
provisions  as  though  it  had  been  regularly  adopted, 
and  prepared  to  expend  the  sum  of  $100,000  in  the  pur- 
chase and  operation  of  steamboats,  power  boats,  ves- 
sels and  water  crafts,  etc.,  without  the  sanction  in  any 
manner  of  the  legal  voters  of  the  port  This  suit  is 
the  result. 

The  position  of  the  commissioners  is  not  sanctioned 
by  either  the  organic  law  or  legislative  enactment. 
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Reverting  to  the  last  section  of  the  act  of  1909,  of 
which  Section  6121,  L.  0.  L.,  as  amended,  is  now  a 
part,  we  find  the  following  declaration : 

**  Nothing  in  this  act  contained  shall  be  construed  as 
in  any  way  altering  or  abridging  powers  now  exer- 
cised or  enjoyed,  or  by  law  authorized  to  be  exercised 
or  enjoyed  by  or  reserved  unto  any  such  port  or  cor- 
poration heretofore  created  by  and  now  existing  under 
the  laws  of  this  state:  Provided,  however,  that  any 
such  port  or  corporation  heretofore  organized  and  now 
in  existence,  may  reincorporate  under  the  provisions 
of  this  act.*' 

This  emphasizes  the  intent  expressed  in  the  general 
features  and  language  of  the  law  to  the  effect  that  it 
was  not  supposed  by  the  lawmakers  that  the  amenda- 
tory enactment  would  be  taken  as  a  charter  before 
being  adopted  by  the  electors  of  a  port.  Nowhere  in 
the  act  is  it  manifest  that  it  was  the  legislative  will 
that  the  original  or  amendatory  act  should  have  a 
retroactive  effect  or  change  the  status  of  the  existing 
port.  If,  as  declared  in  the  statute,  it  is  necessary  for 
a  port  to  incorporate  under  and  adopt  as  its  law  any 
part  of  the  statyte,  it  is  just  as  essential  that  it  adopt 
the  whole,  or  the  amendment  of  1915,  in  the  same  man- 
ner. For  a  port  to  do  this  works  no  hardship ;  other- 
wise it  would  be  possible  for  the  legislative  assembly 
to  pass  a  general  law  for  the  organization  of  ports 
with  little  power,  say  1  per  cent,  and  after  several 
ports  were  incorporated  thereunder  to  amend  the  sev- 
eral acts  of  incorporation  or  charters  by  enacting  a 
general  law  giving  municipalities  99  per  cent  of  the 
authority,  without  the  consent  of  the  electors  of  the 
district.  In  1906  the  people  of  the  state  changed  their 
organic  law  and  ordained  as  follows : 

''Corporations  may  be  formed  under  general  laws, 
but  shall  not  be  created  by  the  legislative  assembly 
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by  special  laws.  The  legislative  assembly  shall  not 
enact,  amend  or  repeal  any  charter  or  act  of  incor- 
poration for  any  municipality,  city,  or  town.  The 
legal  voters  of  every  city  and  town  are  hereby 
granted  power  to  enact  and  amend  their  municipal 
charter,  subject  to  the  Constitution  and  criminal  laws 
of  the  State  of  Oregon.  *' 

That  a  port  is  a  municipality  is  not  questioned.  To 
give  the  act  of  1915  the  force  contended  for  by  defend- 
ants would  be  to  hold  that  the  legislative  assembly  may 
enact,  amend  or  repeal  the  act  of  incorporation  of  the 
Port  of  Astoria.  That  the  legislature  is  inhibited 
from  changing  the  act  of  incorporation  of  a  munici- 
pality known  as  a  port  is  just  as  plain  as  that  such 
law-making  body  is  enjoined  from  enacting,  amending 
or  repealing  the  charter  of  a  city  or  town :  Acme  Dairy 
Co.  v.  Astoria,  49  Or.  520  (90  Pac.  153) ;  Branch  v. 
Albee,  71  Or.  188  (142  Pac.  598) ;  City  of  Portland  v. 
Nottingham,  58  Or.  1  (112  Pac.  28) ;  Kalich  v.  Knapp, 
73  Or.  558  (142  Pac.  594, 145  Pac.  22) ;  McKeon  v.  City 
of  Portland,  61  Or.  385  (122  Pac.  291) ;  Pearce  v.  Rose- 
burg,  77  Or.  195  (150  Pac.  855) ;  State  v.  City  of  Port- 
land, 65  Or.  273  (133  Pac.  62).  Further,  as  already 
stated,  the  legislative  branch  of  the  state  government 
has  not  expressed  a  willingness  to  amend  such  an  act. 
It  has,  in  so  far  as  it  has  the  power,  granted  the  privi- 
lege to  the  people  of  the  different  ports  to  change  the 
law  under  which  they  exist.  The  port  law  is  in  the 
nature  of  an  enabling  act.  It  is  analogous  to  our  old 
local  option  liquor  law,  which  was  ineffective  in  any 
part  of  the  state  until  voted  upon  and  adopted.  Arti- 
cle IV,  Section  la,  of  the  Constitution  is  as  follows : 

**The  initiative  and  referendum  powers  reserved  to 
the  people  of  this  Constitution  are  hereby  further 
reserved  to  the  legal  voters  of  every  municipality  and 
district,  as  to  all  local,  special,  and  municipal  legisla- 
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tion,  of  every  character,  in  or  for  their  respective 
municipalities  and  districts.  The  manner  of  exercis- 
ing said  powers  shall  be  prescribed  by  general  laws, 
except  that  cities  and  towns  may  provide  for  the  man- 
ner of  exercisijig  the  initiative  and  referendum  powers 
as  to  their  municipal  legislation.  •  •  * ' 

This,  as  stated,  was  adopted  at  the  same  time  as  the 
first  revision  of  Article  XI,  Section  2,  and  it  is  well 
settled  that  both  should  be  read  in  pari  materia.  In 
Kalich  V.  Knapp,  73  Or.  558  (142  Pac.  594,  145  Pac. 
22),  Mr.  Justice  McNary  declared  the  rule  to  be: 

**The  Constitution  as  it  is  now  built  withholds  the 
legislature  from  amending  any  municipal  charter  by 
legislation,  be  it  direct  or  indirect,  general  or  special, 
which  is  properly  and  purely  the  subject  of  municipal 
concern  and  regulation.  * ' 

In  Pearce  v.  Rosehurg,  77  Or.  195  (150  Pac.  855),  at 
page  859,  the  amended  charter  of  the  City  of  Roseburg 
did  not  limit  the  amount  of  money  to  be  raised  by  taxa- 
tion for  the  purpose  of  providing  a  sinking  fund  for 
the  payment  of  the  bonds  mentioned  in  the  amendment 
to  the  charter.  Mr.  Justice  McBride,  speaking  for  the 
court,  said: 

* '  The  writer  •  •  considers  it  is  settled  in  this  state 
that  as  to  matters  purely  municipal  the  state  legisla- 
ture cannot  intermeddle  by  either  general  or  special 
legislation,  although  as  to  matters  affecting  the  people 
generally  the  power  of  the  legislature  is  still  unlimited, 
and  the  latter  proposition  cannot  be  maintained  unless 
this  court  shall  materially  modify  its  holding  in 
Kalich  V.  Knapp. ^' 

In  Robertson  v.  City  of  Portland,  77  Or.  121  (149 
Pac.  545,  at  page  547),  Mr.  Justice  Harris,  speaking 
for  the  court,  announced  the  following: 

''If  the  electors  of  a  municipality  choose  to  do  all 
things  that  may  lawfully  be  done,  they  must  manifest 
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that  choice  by  their  charter,  and,  if  they  are  contented 
with  the  right  to  exercise  less  than  the  whole  power, 
their  decision  is  likewise  written  in  the  charter.  When 
the  legislature  passed  a  special  law  amending  a  char- 
ter, it  was  deemed  to  be  a  special  grant  of  power,  and, 
if  the  voters  of  the  entire  state  enact  special  legislation 
affecting  a  city  charter,  it  would  receive  a  like  con- 
struction. The  people  of  any  municipality  can  now 
do  that  which  the  legislative  assembly  can  no  longer 
do,  but  at  one  time  could  do.  *  *  The  charter  of  a  city 
is  to  its  citizens  and  officers  the  measure  of  their 
authority  over  persons  and  property." 

Riggs  v.  Grants  Pass,  66  Or.  266  (134  Pac.  776),  is 
a  case  which,  if  followed,  would  be  decisive  of  the  one 
at  hand.  The  city  had  by  charter  amendment  author- 
ized a  bond  issue  of  $200,000  for  the  purpose  of  build- 
ing a  railroad  from  the  city  to  a  point  outside  its  lim- 
its. This  amendment  was  adopted  in  1912,  at  which 
time  there  was  in  existence  no  legislative  authority 
from  the  state  to  exercise  these  extramunicipal  rights. 
In  1913  the  legislature  passed  an  act  authorizing  cities 
to  own  and  operate  railroads  running  to  points  outside 
their  limits ;  the  law  being  general  in  its  nature.  One 
of  the  questions  considered  in  the  case  was  whether 
this  act  of  the  legislature  validated  the  charter  amend- 
ment, or  in  itself  operated  as  an  amendment  of  the 
city  charter.  Mr.  Justice  Eakin,  speaking  for  this 
court,  stated: 

**  Defendants  insist  that  the  legislative  act  of  Feb- 
ruary 27,  1913  (page  541  of  the  Laws  of  1913),  gives 
validity  to  the  charter  amendment  of  December  18, 
1912 ;  but  it  can  have  no  retrospective  effect.  It  does 
not  operate  as  an  amendment  of  city  charters;  but 
charters  may  be  amended  to  take  advantage  of  powers 
granted.  *  *  The  attempted  amendment  to  the  charter 
was  unauthorized  when  adopted,  and  the  legislative 
act  could  give  it  no  vitality.  Neither  it  nor  the  legis- 
lative act  authorized  a  particular  issue  of  bonds  to 
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build  a  particular  railroad  or  purchase  any  particular 
real  estate ;  but  before  the  city  can  have  the  benefit  of 
the  statute  it  must  act  affirmatively  by  making  its  char- 
ter conform  to  it,  and  then  proceeding  in  the  manner 
provided  in  its  charter  and  ordinances/' 

So  in  Churchill  v.  Grants  Pass,  70  Or.  283  (141  Pac. 
164),  the  right  of  the  same  city  to  own  and  operate 
a  railroad  to  a  point  outside  its  limits  as  mentioned  in 
the  last  case. was  involved.  It  was  held,  in  substance, 
that  since  the  state  had  by  general  law  given  its  con- 
sent to  the  exercise  of  this  power,  and  the  legal  voters 
had  determined  in  their  charter  to  exercise  the  power, 
no  objection  could  be  found  upon  those  grounds, 
clearly  showing  that  two  things  are  necessary  in  order 
to  authorize  a  municipality  to  act  in  such  matters,  viz. : 
(1)  The  conferring  of  power;  (2)  the  embracing  of  the 
authority  within  the  charter  or  act  of  incorporation. 

The  construction  of  the  law  contended  for  would  be 
repugnant  to  both  sections  of  the  Constitution  quoted 
above :  Farrell  v.  Port  of  Portland,  52  Or.  582  (98  Pac. 
145) ;  Kalich  v.  Knapp,  73  Or.  558  (142  Pac.  594,  145 
Pac.  22).  Overruling  Farrell  v.  Port  of  Portland,  52 
Or.  582  (98  Pac.  145),  does  not  pave  the  way  for  up- 
holding the  decree  of  the  lower  court  in  accordance  with 
the  majority  opinion.  It  is  further  necessary  to  elimi- 
nate from  our  organic  law  the  injunction  against  the 
legislative  assembly  amending  any  **act  of  incorpora- 
tion for  any  municipality. ' '  If  the  power  to  amend  such 
a  municipal  document  under  a  general  law  does  not  re- 
side in  the  people  of  a  port,  then,  such  authority  having 
been  plainly  withdrawn  from  the  legislative  assembly, 
resort  must  be  had  to  the  electorate  of  the  whole  state. 
This  procedure  does  not  seem  to  have  been  contem- 
plated xmder  the  home  rule  scheme.  Some  of  the  diffi- 
culties encountered  in  the  Port  of  Portland  Case  have 
been  obviated  by  the  passage  of  the  general  port  law. 
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That  case  has  been  a  guide  for  about  eight  years  and 
cited  with  approval  many  times  by  this  court.  In  the 
opinion  of  the  writer,  the  majority  opinion  unsettles 
several  other  decisions  in  this  state  under  which  rights 
have  been  established,  and  suggests  its  own  weakness 
in  this :  That  after  a  few  years  its  force,  too,  may  per- 
chance be  annulled.  As  to  this  phase  of  the  case  we 
adopt  as  apropos  the  language  of  Mr.  Justice  Burnett 
in  his  dissenting  opinion  in  KcUich  v.  Knapp,  73  Or., 
at  page  587, 145  Pac,  at  page  27 : 

**  Another  doctrine  equally  well  settled  is  that  of 
stare  decisis,  to  the  effect  that,  when  a  decision  has 
once  been  rendered,  it  amounts  to  an  authoritative 
construction  of  the  law,  and  should  not  be  disregarded 
or  overturned,  except  for  very  cogent  reasons  showing 
beyond  question  that  on  principle  it  was  wrongly 
decided.  The  principle  is  that  laws  are  largely  con- 
ventional rules  of  action,  and  it  is  more  important 
that  the  rule  be  settled  as  a  guiding  precept  to  the  pub- 
lic than  that  by  the  action  of  the  courts  the  law  should 
be  nmde  to  fluctuate  like  the  tides:  State  v.  Clark,  9 
Or.  466 ;  Multnomah  County  v.  Sliker,  10  Or.  65 ;  Des- 
pain  V.  Crow,  14  Or.  404  (12  Pac.  806) ;  Corvallis  v. 
Stock,  12  Or.  391  (7  Pac.  524) ;  Sheridan  v.  Salem,  14 
Or.  328  (12  Pac.  925) ;  Paulson  v.  Portland,  16  Or. 
450  (19  Pac.  450, 1  L.  E.  A.  673) ;  Everding  v.  McGinn, 
23  Or.  15  (35  Pac.  178).^^ 

Yet,  in  order  to  conform  to  the  will  of  the  commis- 
sioners of  a  port  exercising  their  supposed  functions 
without  the  sanction  of  the  people,  whom  they  were 
chosen  to  serve,  we  are  asked  to  give  a  force  to  a  stat- 
ute which  was  never  intended  by  the  makers  thereof. 
This  would  open  the  door  for  the  enactment  by  the 
legislature  of  laws  governing  ports,  independent  of  the 
voters  of  the  locality  affected,  and  compel  them  to  bear 
burdens  of  taxation  which  they  never  voluntarily  as- 
sumed— ^a  step  in  return  to  the  old  system  which  the 
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people  of  the  State  of  Oregon  have  repudiated  and 
laid  aside. 

For  these  reasons,  I  am  compelled  to  withhold  my 
assent  to  the  classical  opinion  by  Mr.  Justice  Habris. 


Argued  December  14,  1915,  aiBrmed  January  11,  1916. 

SYKES  V.  PEOEBSTEL  LAND  CO. 

(153  Pae.  538.) 

Prom  Multnomah :  Henby  E.  McGinn,  Judge. 

Department  2.     Statement  by  Mb.  Justice  McBbide. 

This  is  a  suit  by  George  Sykes  and  others  against 
the  Proebstel  Land  &  Adjustment  Company,  a  cor- 
poration, to  quiet  title  to  certain  lots  situated  in  the 
City  of  Portland.  Plaintiffs  claim  title  through  the 
heirs  of  Jane  Proebstel,  the  original  donee  from  the 
United  States ;  these  alleged  heirs  being  Thomas  Chap- 
man, a  surviving  brother  of  Jane  Proebstel,  Archibald 
Wood,  George  Wood,  Christina  Wood,  Eliza  De  Saw- 
tell,  Margaret  Griffin,  children  of  Ann  Wood,  deceased 
sister  of  Jane  Proebstel,  John  Broomfield,  and  Jere- 
miah Broomfield,  children  of  Margaret  Broomfield. 
and  Maria  Hight  and  Margaret  Blackburn,  daughters 
of  James  Chapman,  a  deceased  brother  of  Jane  Proeb- 
stel. 

The  defendant  claims  title  through  numerous  chil- 
dren and  grandchildren  of  Andrew  Chapman,  who,  it 
claims,  was  an  uncle  of  Jane  Proebstel,  and  whose 
children  and  grandchildren  are  alleged  to  have  been 
the  true  heirs  of  Jane  Proebstel.    Upon  the  trial  in 
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the  Circuit  Court  there  were  findings  and  a  decree  for 
plaintiffs,  from  which  defendant  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  G.  Evert  Baker  and  Mr.  Commodore  S.  Jackson, 
with  an  oral  argument  by  Mr.  Baker. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  Earl  C.  Bronaugh,  Mr.  Arthur  L.  Veazie  and 
Messrs.  Flegel,  Reynolds  &  Flegel,  with  oral  argu- 
ments by  Mr.  Bronaugh,  Mr.  Veazie  and  Mr.  Austin 
F.  Flegel. 

Mb.  Justice  McBbide  delivered  the  opinion  of  the 
court. 

The  testimony  in  this  cause  is  very  voluminous,  and 
no  good  purpose  would  be  subserved  by  a  detailed  dis- 
cussion of  it,  as  it  would  be  of  no  interest  or  profit  to 
the  public  at  large  or  to  the  profession,  and  would 
needlessly  encumber  the  reports.  We  have  carefully 
examined  it,  and  are  of  opinion  that  the  persons 
through  whom  plaintiffs  claim  were  the  true  and  only 
heirs  of  Jane  Proebstel,  and  that  those  through  whom 
defendant  claims  have  no  interest  in  the  property. 
This  question  of  fact  being  resolved  in  favor  of  plain- 
tiffs, a  discussion  of  the  questions  of  law  so  ably  pre- 
sented by  respective  counsel  becomes  superfluous. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affibmed. 

Mb.  Chief  Justice  Moore,  Mb.  Justice  Bean  and 
Mb.  Justice  Habbis  cohcur. 

Mb.  Justice  Eakin  took  no  part  in  the  considera- 
tion of  this  case. 


38  Portland  v.  Amebic  an  Surety  Co.        [79  Or. 


Argued   December   7,   modified   December   28,   1915. 
Motion  to  further  modify  as  to  costs  denied  Janukry  18,  1916. 

PORTLAND  V.  AMERICAN  SURETY  CO. 

(153  Pac.  786;  154  Pac.  121.) 

OorporatioiiB— Authority  of  Agent  to  Execute  Indemnity  for  Bond- 
ing Company. 

1.  Where  the  undisputed  testimony  disclosed  the  fact  that  the 
sole  duty  of  an  agent  of  a  foreign  corporation  was  to  accept  service 
of  process  and  to  act  as  sales  manager,  and  was  never  authorized 
to  execute  a  bond  indemnifying  a  bonding  company  against  loss  on 
a  contractor's  bond  on  behalf  of  or  for  his  principal,  held  that  such 
principal  was  not  liable  for  the  unauthorized  acts  of  said  agent  in 
executing  the  bond  of  indemnity,  especially  where  the  representative 
of  the  bonding  company  had  actual  knowledge  of  the  agent's 
authority. 

Prbicipal  and  Agent — ^Acts  of  Agent  Wlien  Binding  on  Principal. 

2.  As  to  third  persons,  a  principal  is  bound  by  the  acts  of  his 
agent,  not  only  when  executed  in  pursuance  of  actual  authority, 
but  also  when  such  acts,  are  within  his  apparent  authority  arising 
from  the  manner  in  which  his  principal  nas  held  him  out  to  the 
public. 

I  As  to  acts  of  agent  beyond  scope  of  his  authority,  tee  note 
in  6  Am.  St  Bep.  37.] 

Principal  and  Agent— Actual  Knowledge  of  Third  Persons  as  to 
Authority  of  Agent 

3.  Where,  however,  a  third  person  dealing  with  an  agent  has 
actual  knowledge  as  to  the  scope  of  such  agent's  authority,  or  when 
such  third  party  has  knowledge  of  facts  which  would  put  him  upon 
inquiry,  he  cannot  then  rely  upon  the  apparent  authority  of  such 
agent. 

Principal  and  Agent— 7arty  Deals  at  Own  Peril  With  Agent  of  An- 
other. 

4.  Section  705,  L.  O.  L.,  providing  that  the  rights  of  a  party  can- 
not be  prejudiced  by  the  declarations,  act  or  omission  of  another, 
except  by  virtue  of  a  particular  relation  between  them,  a  party  deals 
at  his  own  peril  in  transactions  with  one  claiming  to  be  the  agent  of 
another. 

Appeal  and  Error— Bights  upon  Be^lew  of  Party  not  Appealing. 

5.  Upon  an  appeal  from  a  decree  rendered  in  a  suit  on  a  con- 
tractor's bond),  one  of  the  parties  not  appealing  could  not  question 
the  correctness  of  an  adjudication  in  favor  of  another  party  not 
appealing. 

Costs— Allowance  of  in  Equity  Proceeding— Discretion  of  Court 

6.  The  allowance  of  costs  and  disbursements  in  equity  cases  rests 
in  the  discretion  of  the  court. 
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OoBts— Prevmillng  Party. 

7.  Where  the  appellant  was  successful  on  appeal,  and  was  allowed 
costs  against  the  contractor's  surety,  the  other  defendant  subcon- 
tractors are  not  entitled  to  costs  against  appellant  on  motion,  for 
the  reason  that  appellant  is  permitted  to  share  ratably  with  other  claim- 
ants in  a  fund  remaining  in  the  hands  of  the  city,  and  to  that  extent 
was  a  prevailing  party  against  them. 

Costs — ^Adverse  Position  of  Several  Olaimants  on  AppeaL 

8.  Where,  in  such  appeal,  appellant  obtained  a  reversal,  with  costs 
against  the  contractor's  surety,  the  other  defendant  suDcontractors 
will  not  be  awarded  costs  against  appellant  on  motion  therefor,  since, 
in  being  allowed  participation,  he  was  the  prevailing  party  against 
them  to  that  extent.  Neither  will  thev  be  awarded  costs  against  the 
contractor's  surety,  since  as  between  tnem  and  such  surety  there  was 
no  dispute. 

From  Multnomah:  Henry  E.  McGinn,  Judge. 

Department  1.    Statement  by  Mr.  Justice  Burnett. 

This  is  a  suit  by  the  City  of  Portland,  on  the 
relation  of  Van  Emon  Elevator  Company,  against 
American  Surety  Company,  the  Title  Guaranty  & 
Surety  Company  and  the  Western  Electric  Company, 
and  others. 

At  the  time  of  the  occurrences  mentioned  in  the 
pleadings  herein  there  was  a  provision  of  the  city 
charter  of  Portland  to  the  effect  that  contractors  on 
public  works  for  the  city  should  execute  a  bond  pay- 
able to  the  municipality,  conditioned  not  only  for  the 
faithful  performance  of  the  agreement,  but  also  that 
the  contractor  would  pay  the  claims  of  laborers,  mate- 
rialmen and  subcontractors  employed  by  him,  and 
giving  those  thus  entitled  to  remuneration  a  right  to 
sue  on  the  bond  in  the  name  of  the  city,  making  parties 
of  all  persons  having  claims  under  such  security. 
Bradley  &  Co.,  hereinafter  called  Bradley,  took  an 
original  contract  to  erect  a  building  for  the  city.  The 
relator.  Van  Emon  Elevator  Company,  entered  into  a 
subcontract  with  Bradley  to  install  an  elevator.  The 
Western  Electric  Company,  styled  for  convenience 
*Hhe  Western,''  furnished  to  Bradley  to  be  used,  and 
which  was  used,  in  the  building  certain  electrical  ap- 
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pliances,  amounting  to  $1,562.93.  Other  defendants 
furnished  other  materials  entering  into  the  construc- 
tion. Acting  under  the  charter  provisions  mentioned, 
the  Title  Guaranty  &  Surety  Company,  abbreviated 
** Title  Company,''  executed  for  Bradley  the  con- 
tractor's bond  required.  All  this  time  J.  F.  Eyan  was 
the  sales  manager  of  the  Western,  which  company's 
principal  office  on  the  Pacific  Coast  was  in  Seattle. 
The  testimony  shows  that  he  had  charge  of  the  busi- 
ness of  selling  its  products  in  Pt)rtland.  It  also  ap- 
pears in  evidence  that  to  comply  with  the  law  of  this 
state  affecting  nonresident  corporations,  it  had  ap- 
pointed Ryan  its  attorney  in  fact  for  the  sole  purpose 
of  receiving  service  of  process  upon  the  company, 
which  was  evidenced  by  a  power  of  attorney  filed  in 
the  office  of  the  Secretary  of  State.  The  original  con- 
tractor's bond  was  executed  February  27,  1913,  and 
approved  on  the  following  day  by  the  acting  mayor. 
On  March  6, 1913,  the  Title  Company  procured  the  exe- 
cution by  Ryan  in  the  name  of  the  Western  an  indem- 
nifying undertaking  saving  the  former  harmless  from 
all  claims  it  might  have  to  pay  on  account  of  the  origi- 
nal contractor's  bond  not  exceeding  $5,145.  In  its  suit 
on  the  bond  on  the  relation  of  the  elevator  company 
the  Western  filed  its  cross-complaint,  practically  on' 
the  same  lines  of  the  original  complaint,  claiming  that, 
as  a  subcontractor,  it  had  furnished  electric  materials 
used  in  the  building,  for  which  it  had  not  been  paid, 
and  claimed  the  benefit  of  the  original  contractor's 
bond.  Its  claim  was  contested  by  the  Title  Company  on 
the  ground  that,  having  given  it  an  indemnifying  bond, 
the  Western  could  not  claim  the  benefit  of  the  con- 
tractor's bond  on  which  the  Title  Company  was  surety. 
Upon  a  hearing  the  Circuit  Court  entered  a  decree 
against  Bradley  in  favor  of  all  the  answering  defend- 
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ants  and  against  him  and  the  Title  Company  in  favor 
of  all  except  the  Western.  As  between  it  and  the  Title 
Company,  the  court  allowed  the  former  to  participate 
in  the  fund  yet  remaining  in  the  hands  of  the  city  only 
after  the  other  claims  and  the  Title  Company  had  been 
paid,  and  gave  the  latter  company  a  decree  against  the 
Western  on  its  indemnifying  bond  signed  by  Ryan  in 
the  name  of  the  Western,  from  which  decree  the  latter 
alone  has  appealed.  Modified. 

Motion  to  Modify  Decree  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Moser  d  McCue  and  Mr.  William  A.  Williams, 
with  oral  arguments  by  Mr.  John  C.  McCvs  and  Mr. 
Williams. 

For  respondent.  Title  Guaranty  &  Surety  Company, 
there  was  a  brief  over  the  name  of  Messrs.  Kollock  <& 
Zollinger,  with  an  oral  argument  by  Mr.  John  K. 
Kollock. 

For  respondent,  City  of  Portland,  there  was  a  brief 
submitted  by  Mr.  Walter  P.  La  Roche,  City  Attorney. 

For  relator,  Van  Emon  Elevator  Company,  there 
was  a  brief  over  the  name  of  Messrs.  Reed  <&  Bell,  with 
an  oral  argument  by  Mr.  Sanderson  Reed. 

For  respondent,  Westinghouse  Pacific  Coast  Brake 
Company,  there  was  a  brief  submitted  over  the  names 
of  Mr.  Charles  J.  Schnabel  and  Mr.  J.  B.  Offner. 

For  respondent,  A.  G.  Electric  &  Mfg.  Company, 
there  was  a  brief  over  the  name  of  Mr.  J.  A.  Beckwith. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1.  The  question  to  be  determined  is  whether  or  not 
Ryan  had  authority  to  execute  the  bond  indemnifying 
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the  Title  Company.  Without  a  decision  we  pass  the 
demurrer  against  the  answer  of  the  Title  Company.  If 
the  bond  was  indeed  a  valid  obligation  of  the  Western, 
the  decree  was  right.  On  the  contrary,  if  it  was  not 
binding,  the  instrument  forms  no  obstacle  to  the  recov- 
ery of  its  claim  and  to  participation  in  the  benefits  of 
the  contractor's  bond.  The  undisputed  testimony  is 
that  the  bond  signed  by  Eyan  in  the  name  of  the  West- 
em  was  taken  at  the  instance  of  A.  Edward  KruU,  a 
representative  of  the  Title  Company.  Ryan,  while  on 
the  stand,  testified  as  follows: 

**Q.  Do  you  remember  stating  to  Mr.  KruU  that  you 
were  going  to  get  the  sale  of  the  electric  apparatus 
for  that  job  if  Bradley  got  the  job! 

**A.  No;  not  in  those  words;  no. 

**Q.  But  that  was  it,  in  substance,  wasn't  itf 

**A.  No;  when  Mr.  Bradley  was  to  get  his  bond  for 
the  city,  he  went  to  Ted  Langford,  who  was  then  a 
friend  of  Mr.  Bradley,  and  I  went  down  to  the  bonding 
company,  down  to  Mr.  Burgard's  office  with  him;  and 
at  the  time  they  wanted  me  to  go  on  the  bond  I  told 
them  that  I  had  absolutely  no  authority  to  sign  a  bond. 

**Q.  Didn't  you  call  up  KruU  that  day! 

*'A.  Yes;  I  told  Bradley  and  KruU  that  I  didn't 
have  any  authority  to  sign  a  bond,  but  that  I  would 
do  this ;  that  if  they  would  get  Mr.  Bradley  to  go  ahead 
and  do  that  job,  I  would  see  that  the  electrical  ma- 
terial would  be  furnished  Mr.  Bradley  so  that  he 
wouldn't  be  held  up  on  the  job.  *  * 

**Q.  What  representation  was  made  when  this  was 
signed  ! 

*  *  A.  I  made  the  statement  to  Mr.  KruU  that  I  would 
guarantee  delivery  of  the  material  for  the  completion 
of  job,  and  I  specificaUy  told  Mr.  KruU  that  I  had  no 
authority  for  going  on  the  bond,  and  that  my  signature 
on  a  bond,  so  far  as  my  company  was  concerned, 
wasn't  worth  anything.  Mr.  KruU  understood  that 
at  the  time." 
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W.  L.  Bradley  testified  thus : 

*'Q.  Were  you  present,  Mr.  Bradley,  at  the  time, 
that  is,  at  the  time  Mr.  Byan  just  stated  this  bond  was 
madef 

**A.  I  was. 

*'Q.  Tell  the  court  what  was  the  understancKng  or 
agreement,  or  what  conversation  was  had  at  that  time 
between  KruU  and  Byan  in  your  presence  as  to  the 
bond. 

**A.  At  the  time  the  conversation  was  between  KruU 
and  Byan  and  me  he  says:  'John,  I  can^t  go  ahead 
and  issue  this  bond.  I  don't  know  whether  the  party 
can  furnish  these  goods. '  And  I  asked  Byan  to  guar- 
antee them,  and  so  Jack  says  that  as  others  were  try- 
ing to  get  the  contract:  *I  want  to  get  the  bond  in.  If 
Bradley  gets  his  bond,  I  will  guarantee  that  he  will 
get  his  material  on  the  job.'  " 

Neither  Krull  nor  any  other  witness  in  any  way  dis- 
puted the  testimony  quoted.  The  excerpts  set  out 
above  constitute  all  the  evidence  on  the  subject.  Thus 
Krull,  representing  the  Title  Company,  had  actual 
knowledge  of  the  limitations  upon  Eyan's  authority. 
According  to  the  deposition  of  one  of  the  principal 
officers  of  the  Western,  Byan 's  sole  duty,  except  to  ac- 
cept service  of  process,  was  that  of  sales  manager, 
and  he  had  never  been  authorized  in  any  manner  what- 
ever to  execute  any  bond  on  behalf  of  his  principal. 

2.  The  following  are  legal  platitudes:  As  to  third 
persons  a  principal  is  bound  by  the  acts  of  his  agent, 
not  only  when  executed  in  pursuance  of  actual  au- 
thority, but  also  within  the  scope  of  his  apparent 
authority  arising  from  the  manner  in  which  his  prin- 
cipal has  held  him  out  to  the  public. 

3.  Apparent  authority  and  its  effect  vanish,  how- 
ever, in  the  presence  of  the  actual  knowledge  of  the 
third  party  as  to  the  real  scope  of  the  agent's  au- 
thority, or  when  the  former  has  knowledge  of  facts 
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which  would  put  him  upon  inquiry  as  to  the  actual 
warrant  of  the  agent. 
4.  It  is  Code  law  that: 

**The  rights  of  a  party  cannot  be  prejudiced  by  the 
declaration,  act,  or  omission  of  another,  except  by  vir- 
tue of  a  particular  relation  between  them^':  Section 
705,  L.  0.  L. 

It  has  often  been  held  that  a  party  deals  at  his  own 
peril  with  one  who  professes  to  be  the  agent  of  an- 
other. In  this  case  the  character  of  sales  manager 
does  not  give  rise  to  the  appearance  that  such  an  in- 
dividual is  also  a  bond  giver.  The  mere  fact  that  the 
Western  had  commissioned  Ryan  to  sell  its  goods  does 
not  sanction  the  supposition  that  he  was  empowered 
to  execute  an  indemnity  bond  binding  his  principal. 
Moreover,  it  was  without  any  dispute  whatever  that 
at  the  time  of  signing  the  bond  the  representative  who 
was  acting  in  the  matter  for  the  Title  Company  was 
informed  by  Ryan  that  he  had  no  authority  to  bind 
his  own  company  in  any  way  by  such  an  instrument. 
The  Title  Company  was  thus  forwamed  against  the 
liability  of  the  Western,  and  took  the  instrument  at  its 
own  peril. 

An  effort  was  made  in  argument  to  construe  the  fur- 
nishing of  the  electrical  supplies  to  Bradley  and  the 
execution  of  the  undertaking  all  as  one  transaction, 
but  there  is  nothing  in  the  evidence  justifying  any  such 
conclusion.  The  dealing  between  the  contractor  and 
the  Western  covering  the  delivery  of  the  electrical 
supplies  was  one  periformance.  The  execution  of  the 
contractor's  bond  on  February  27,  1913,  was  another, 
and  it  was  a  third  affair  when  Ryan  afterward  signed 
the  indemnity  undertaking  on  March  6th.  The  Title 
Company  is  in  the  position  of  saying  to  the  Western : 

**The  contractor  whose  bond  we  have  underwritten 
may  take  your  goods  to  the  amount  mentioned,  and  not 
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— 

pay  for  them,  but  we  will  escape  liability  because  we 
inveigled  your  salesman  into  executing  an  indemnity 
bond  in  our  favor  when  we  knew  he  had  no  authority 
to  do  so.'* 

• 

The  law  does  not  sanction  such  a  position. 

5u  In  its  brief  the  Title  Company  endeavors  to  avoid 
responsibility  for  the  claim  of  the  elevator  company, 
because  there  was  a  bond  given  by  the  latter  similar 
in  terms  to  the  one  imputed  to  the  Western.  The  Title 
Company  further  questions  the  adjudication  in  favor 
of  the  Westinghouse  Pacific  Coast  Brake  Company. 
Even  if  they  were  sound  under  the  pleadings  and  evi- 
dence, we  cannot  give  attention  to  these  arguments, 
because  the  Title  Company  did  not  appeal  from  the 
decree. 

It  follows  that  the  determination  of  the  Circuit 
Court  should  be  modified  so  as  to  allow  the  Western 
a  decree,  not  only  against  Bradley,  but  also  against 
the  Title  Company,  with  permission  to  share  ratably 
with  other  established  claims  in  the  fund  remaining 
in  the  hands  of  the  city. 

The  decree  is  changed  accordingly        Modified. 

Motion  to  Modify  Decree  Denied. 

Mr.  Chief  Justice  Moore^  Mr.  Justice  McBride 
and  Mb.  Justice  Benson  concur. 


Denied  January  18,  1910. 

Motion  to  Further  Modify  Decree. 

(154  Pac.  121.) 

Department  1.    Mr.  Justice  Burnett  delivered  the 
opinion  of  the  court. 

Under  a  clause  of  the  charter  of  the  City  of  Port- 
land the  relator  instituted  a  suit  against  a  contractor 
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for  the  erection  of  a  city  building  and  his  surety  to  re- 
cover for  materials  furnished  by  it  and  incorporated 
in  the  structure.  Other  materialmen  and  subcon- 
tractors were  made  defendants,  so  that,  among  other 
things,  their  rights  to  participate  in  the  balance  of  the 
contract  price  remaining  unpaid  and  in  possession  of 
the  city  might  be  determined  and  adjusted.  The  Cir- 
cuit Court  denied  relief  to  the  Western  Electric 
Company,  a  defendant  materialman,  as  against  the 
contractor's  surety,  the  Title  Guaranty  ft  Surety  Com- 
pany, and  postponed  its  participation  in  the  city  fund 
until  all  other  claimants  were  satisfied  therefrom.  The 
Western  Electric  Company  appealed,  serving  notice 
on  all  other  parties  to  the  suit,  secured  a  reversal  of 
the  decree  of  the  Circuit  Court,  and  established  its 
right  to  participate  in  the  balance  unpaid  of  the  con- 
tract price  and  to  recover  from  the  contractor's 
surety.  The  decree  of  this  court  awarded  costs  and 
disbursements  in  favor  of  the  Western  Electric  Com- 
pany against  the  I'itle  Guaranty  &  Surety  Company, 
but  denied  such  indemnity  to  all  other  parties.  The 
defendant  Westinghouse  Pacific  Coast  Brake  Com- 
pany now  moves  for  a  modification  of  the  decree  so 
as  to  allow  it  costs  and  disbursements  against  the  ap- 
pellant. Western  Electric  Company,  and  the  Title 
Guaranty  &  Surety  Company. 

6.  Let  it  first  be  set  down  that  in  equitable  proceed- 
ings the  allowance  of  costs  and  disbursements  rests  in 
the  discretion  of  the  court. 

7;  8.  As  influencing  the  exercise  of  this  prerogative 
in  this  instance,  it  will  be  observed  that  the  decree  of 
the  Circuit  Court  in  favor  of  all  the  claimants  except 
the  appellant  Western  Electric  Company  excluded  the 
latter  from  participation  in  the  city  fund  until  the 
claims  of  the  former  were  satisfied.    In  this  court  this 
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preference  was  overturned,  and  the  appellant  was  ad- 
mitted to  share  in  the  fund  like  all  other  claimants. 
They  were  proper  and  necessary  parties  to  the  appeal, 
and  the  appellant  prevailed  against  them  in  that  re- 
spect. This  is  a  sufficient  reason  for  denying  any  of 
them  costs  or  disbursements  against  the  appellant.  It 
might  properly  have  been  ground  for  awarding  costs 
against  them.  There  was  no  dispute  in  this  court  be- 
tween them  and  the  Title  Guaranty  &  Surety  Com- 
pany ;  hence  no  equitable  ground  exists  here  for  giving 
any  of  them  costs  or  disbursements  against  it. 

The  principal  dispute  before  us  was  between  the  Title 
Company  and  the  Western  company,  wherein  the  latter 
contended  for  the  allowance  of  its  claim  against  the 
former  which  had  been  wholly  denied  by  the  Circuit 
Court.  Having  succeeded  in  establishing  its  entire 
demand  against  the  Title  Company,  it  would  ill  accord 
with  equitable  considerations,  in  the  absence  of  any 
unusually  different  conditions,  to  deny  costs  in  favor 
of  the  appellant  and  against  the  Title  Company.  In  the 
adjustment  of  costs  in  this  court  the  other  claimants 
fared  quite  as  well  as  they  had  any  reason  to  expect 
and  must  be  content. 

The  motion  is  overruled. 

Motion  to  Modify  Deceeb  Denied. 

Mb.  Chief  Justice  Moore,  Ma.  Justice  McBbidb 
and  Mb.  Justice  Benson  concur. 


48  TniBLKE  V,  Albeb.  [79  Or. 


Argued  December  21,  reversed  and  dismissed  December  28,  1915. 
Rehearing    denied    January    18,    1916. 

THIELKE  V.  ALBEE.* 

(153  Par.  793.) 

Municipal  Oorporatlona — Power  to  Enact  Emergency  Ordinances. 

1.  Article  IV,  Section  1,  of  the  Constitution  declares  that  a 
referendum  may  be  ordered,  except  as  to  laws  necessary  for  the 
immediate  preservation  of  the  public  peace,  health  or  safety,  and 
Article  TV,  Section  la,  provides  that  the  referendum  powers  reserved 
to  the  people  by  the  Constitution  are  further  reserved  to  the  legal 
voters  of  every  municipality  as  to  all  municipal  legislation,  taken  in 
connection  and  construed  with  Section  3481,  L.  O.  L.,  that  was 
passed  for  the  purpose  of  carrying  above  constitutional  provisions 
into  eifect,  authorizes  emergency  ordinances,  and  in  view  of  Sections 
47,  48,  of  the  Portland  City  Charter,  pennitting  the  enactment  of 
emergency  ordinances,  the  city  had  power  to  enact  emergency 
ordinances. 

Statntea— Oonstruction  of  Donbtfnl  Oonstitntlonal  and  Legislatiye 
ProTlaions. 

2.  It  is  a  well-settled  rule  in  this  state  that  contemporaneous  con- 
struction of  constitutional  or  legislative  provisions,  and  long  ac- 
quiescence in  a  particular  interpretation,  are  very  persuasive  in 
leading  courts  to  adopt  and  follow  the  same  construction.  (Citing 
Biggs  v.  McBride,  17  Or.  640  [21  Pac.  878,  5  L.  R.  A.  115].) 

[As  to  general  rules  for  construction  of  statutes,  see  note  in 
12  Am.  St  Bep.  826.] 

ICnniclpal   Corporations— Validity   of   Ordinance   Begulating   Motor 
Buses. 

3.  An  ordinance  requiring  every  person  operating  a  jitney  bus 
to  obtain  a  city  license  is  not  unconstitutional  and  void,  because  it 
requires  such  person  to  first  apply  for  and  secure  a  certificate  from 
the  department  of  public  utilities,  neither  is  it  invalid  as  vesting 
the  commissioner  with  unreasonable  and  arbitrary  power  of  issuing 
or  refusing  such  certificate,  thereby  preventing  one  from  securing 
such  license,  for  such  ordinance  provides  the  right  of  appeal  from 
any  unjust  action  on  the  part  of  the  commissioner. 

Municipal  Corporations — Beasonableness  of  Classification  of  Jitney 
Bus  Ordinance. 

4.  An  ordinance  is  not  invalid  as  being  unlawfully  discriminatory, 
licensing  and  regulating  the  operation  of  jitney  buses,  and  excluding 
from  its  operation  railroad  cars,  street-cars,  automobiles  used  ex- 
clusively as  sight-seeing  cars,  hotel  buses  and  taxi-cabs.  Jitney 
buses  held  to  represent  a  new  class  of  common  carriers,  and  being 
in  a  class  entirely  distinct  from  those  excepted,  the  classification  is 
therefore  not  unreasonable. 

[As  to  what  constitutes  discrimination,  see  note  in  48  Am.  St. 
Bep.  236.] 


*The  matter  of  the  regulation  of  jitney  buses  is  discussed  in  note 
in  L.  B.  A.  1915F,  840.  Reporter. 
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From  Mnltnomah:  Geobgb  B.  Baqley,  Judge. 

This  is  a  suit  by  A.  A.  Thielke,  W.  J.  Christenson 
and  W.  L.  Trullinger  against  H.  E.  Albee,  Mayor  of 
the  City  of  Portland,  to  enjoin  the  enforcement  of  an 
ordinance  of  the  City  of  Portland  licensing  and  regu- 
lating the  operation  of  jitney  buses.  A  demurrer  was 
interposed  to  the  complaint,  which  was  overruled  by 
the  trial  court,  and  from  a  decree  in  favor  of  plain- 
tiffs, defendants  appeal:  See  76  Or.  449  (150  Pac.  854). 

Bevbbsbd  and  Dismissed. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  Walter  P.  La  Roche,  City  Attorney,  and  Mr. 
H.  M.  Tomli/nson,  Deputy  City  Attorney. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  A.  W.  Lafferty  and  Mr.  R.  L.  Merrick,  with  an 
oral  argument  by  Mr.  Lafferty. 

In  Banc  Mb.  Justice  Benson  delivered  the  opinion 
of  the  court 

The  question  presented  for  our  consideration  is  the 
suflSciency  of  the  complaint,  the  substance  of  which  is 
that  on  September.  3,  1915,  the  city  council  of  Port- 
land passed  an  ordinance,  entitled 

**An  ordinance  licensing  and  regulating  motor  buses 
operated  within  the  City  of  Portland  and  declaring 
an  emergency.'' 

The  ordinance,  a  copy  of  which  is  attached  to  and 
made  a  part  of  the  complaint,  is  alleged  to  be  void  for 
the  following  reasons:  (1)  That  the  city  council  vio- 
lated the  constitutional  provision,  reserving  to  the  citi- 
zens of  a  municipality  the  power  of  the  referendum,  by 
declaring  an  emergency  when,  in  fact,  none  existed; 
(2)  that  it  is  unconstitutional  and  void  because  it  dis- 
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criminates  against  jitney  buses  in  several  detailed  re- 
quirements of  regulation  which  are  not  exacted  from 
the  operators  of  street-cars,  taxicabs,  sight-seeing 
automobiles,  and  other  motor  or  electric  vehicles  or 
cars  for  carrying  passengers;  (3)  that  it  is  void  for 
the  reason  that  it  requires  motor  buses,  when  ap- 
proaching intersecting  streets,  to  stop  at  the  near 
crossing  thereof  to  take  on  or  discharge  passengers; 
(4)  that  it  is  void  because  it  requires  that  the  rates 
charged  shall  be  plainly  painted  on  the  wind  shield  of 
the  car,  and  prohibits  the  collection  of  a  greater 
charge  than  five  cents  in  the  absence  of  such  posted 
rates;  and  (5)  that  it  is  unconstitutional  and  void  be- 
cause it  commits  to  the  commissioner  of  the  depart- 
ment of  public  utilities  and  to  the  city  council  the  arbi- 
trary power  of  issuing  or  refusing  certain  certificates, 
and  makes  the  issuance  of  licenses  to  operate  motor 
buses  dependent  upon  the  previous  issuance  of  such 
certificates,  thereby,  enabling  such  commissioner  and 
the  city  council  to  arbitrarily  prevent  plaintiffs  from 
securing  a  license. 

1.  The  trial  court  decided  that,  under  the  provisions 
of  the  Constitution  of  the  State  of  Oregon,  a  munici- 
pality has  no  power  to  enact  an  emergency  ordinance, 
and  also  determined  that  the  fifth  contention,  supra, 
was  well  founded.  Taking  these  points  in  their  order, 
we  observe  that  Article  IV,  Section  1,  of  our  Constitu- 
tion, so  far  as  it  pertains  to  the  question  before  us, 
reads  as  follows : 

**The  second  power  is  the  referendum,  and  it  may 
be  ordered  (except  as  to  laws  necessary  for  the  imme- 
diate preservation  of  the  public  peace,  health,  or 
safety),  either  by  the  petition  signed  by  5  per  cent  of 
the  legal  voters,  or  by  the  legislative  assembly,  as 
other  bills  are  enacted. '' 
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This  section,  as  it  now  reads,  was  adopted  by  the 
people  in  1902.  We  next  quote  that  portion  of  Article 
IV,  Section  la,  which,  so  far  as  it  is  pertinent  to  this 
inquiry,  reads  thus: 

**The  initiative  and  referendum  powers  reserved  to 
the  people  by  this  Constitution  are  hereby  further  re- 
served to  the  legal  voters  of  every  municipality  and 
district,  as  to  all  local,  special,  and  municipal  legisla- 
tion, of  every  character,  in  or  for  their  respective 
municipalities  and  district.'' 

Bespondent  contends  that  this  section  specifically 
eliminates  any  power  upon  the  part  of  a  municipality 
to  use  the  emergency  clause  in  an  ordinance.  This 
section  of  the  Constitution  became  effective  in  1906. 
In  1907  the  legislature  passed  an  act  providing  for 
carrying  into  effect  the  referendum  powers  reserved 
by  the  people  in  Article  IV,  Section  1,  and  Section  la 
of  the  Constitution  on  general,  local,  special  and  muni- 
cipal legislation.  In  Section  11  of  that  act  the  follow- 
ing language  appears: 

**No  city  ordinance,  resolution,  or  franchise  shall 
take  effect  and  become  operative  until  thirty  days 
after  its  passage  by  the  council  and  approved  by  the 
mayor,  unless  tiie  same  shall  be  passed  over  his  veto, 
and  in  that  case  it  shall  not  take  effect  and  become 
operative  until  thirly  days  after  such  final  passage, 
except  measures  necessary  for  the  immediate  pres- 
ervation of  the  peace,  health  or  safety  of  the  city ;  and 
no  such  emergency  measure  shall  become  immediately 
operative  unless  it  shall  state,  in  a  separate  section,  the 
reasons  why  it  is  necessary  that  it  should  become  im- 
mediately operative,  and  shall  be  approved  by  the 
affirmative  vote  of  three-fourths  of  all  the  members 
elected  to  the  city  council,  taken  by  ayes  and  noes,  and 
also  approved  by  the  mayor'':  Section  3481,  L.  0.  L. 

In  1913  the  people  of  the  City  of  Portland  enacted 
the  charter  under  which  the  ordinance  in  question  was 
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adopted,  and  Sections  47  and  48  thereof  read  as  fol- 
lows: 

**Seo.  47.  Every  ordinance,  other  than  emergency 
ordinances,  shall  have  three  public  readings,  not  more 
than  two  of  which  shall  be  at  the  same  regular  legisla- 
tive session.  At  least  one  week  shall  elapse  between 
the  introduction  and  final  passage  of  any  ordinance 
and  no  ordinance  shall  be  amended  within  one  week 
of  its  final  passage,  except  in  case  of  an  emergency 
ordinance.  An  emergency  ordinance  may  be  enacted 
upon  the  day  of  its  introduction,  providing  that  it  shall 
contain  the  statement  that  an  emergency  exists,  and 
specify  with  distinctness  the  facts  and  reasons  consti- 
tuting such  emergency.  The  unanimous  vote  of  all 
members  of  the  council  present,  and  of  not  less  than 
four  (4)  members  shall  be  required  to  pass  an  emer- 
gency ordinance. 

**Sec.  48.  Ordinances  (a)  making  appropriations 
and  the  annual  tax  levy,  (b)  relative  to  local  improve- 
ments and  assessments  therefor,  and  (c)  emergency 
ordinances,  shall  take  effect  immediately  upon  their 
passage.  All  other  ordinances  enacted  by  the  council 
shall  take  effect  thirty  days  after  their  passage,  unless 
a  later  date  is  fixed  therein,  in  which  event  they  shall 
take  effect  at  such  later  date,  subject  to  the  referen- 
dum and  subject  to  the  provisions  of  Section  52  of  this 
charter. ' ' 

2.  A  number  of  cities  in  Oregon  are  now  operating 
under  charters  containing  similar  provisions.  The 
inevitable  conclusion  from  these  facts  is  that  for  a 
period  of  more  than  9  years  the  state  legislature,  the 
people  of  the  City  of  Portland,  and  those  of  many 
other  municipalities  have  read  Article  IV,  Section  la, 
of  the  Constitution,  and  have  understood  it  to  em- 
power city  councils  to  pass  ordinances,  with  emer- 
gency clauses  appended  thereto,  in  like  manner  as  is 
done  by  the  state  legislature.  The  power  has  never 
before  been  questioned  in  this  court,  and  in  our  opin- 
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ion  it  requires  a  strained  construction  to  justify  any 
other  interpretation.  But  if  there  were  any  doubt  as 
to  the  true  meaning  of  the  constitutional  provision,  it 
is  a  well-settled  rule  that  contemporaneous  construc- 
tion of  constitutional  or  legislative  provisions  and  long 
acquiescence  in  a  particular  interpretation  are  very 
persuasive  in  leading  the  courts  to  adopt  the  same 
construction.  In  the  case  of  Biggs  v.  McBride,  17  Or. 
640  (21  Pac.  878,  5  L.  R.  A.  115),  which  involved  the 
power  of  the  legislature  to  elect  railroad  commis- 
sioners, the  court  says : 

*  *  The  power  thus  exercised  has  never  been  called  in 
question,  but  has  ever  been  acquiesced  in  by  every 
department  of  the  government,  and  is  in  itself  a  con- 
temporaneous construction  of  the  Constitution,  which, 
if  the  question  were  doubtful,  might  be  sufficient  to 
turn  the  scale  in  its  favor.  Under  any  view,  such  con- 
struction  is  entitled  to  great  weight,  and  could  not  be 
lightly  regarded.'' 

This  doctrilie  has  been  approved  by  this  court  in  the 
following  cases:  Acme  Dairy  Co.  v.  Astoria,  49  Or. 
520  (90  Pac.  153) ;  Harris  v.  Burr,  32  Or.  348  (52  Pac. 
17,  39  L.  R.  A.  768).  However,  we  regard  the  princi- 
ple as  too  well  established  to  require  citation  of  au- 
thorities. As  to  whether  or  not  the  city  council  has 
exercised  this  power  wisely  is  a  question  which  we  are 
not  at  liberty  to  consider :  Kadderly  v.  Portland,  44  Or. 
118  (74  Pac.  710,  75  Pac.  222). 

3.  This  brings  us  to  a  consideration  of  that  part  of 
the  ordinance  requiring  the  operator  of  the  motor  bus 
to  secure  a  certificate  from  the  commissioner  of  public 
utilities  before  applying  for  a  license,  and  as  to 
whether  it  renders  the  ordinance  invalid  as  vesting  the 
commissioner  with  unreasonable  and  arbitrary  power. 
In  support  of  this  contention  counsel  for  respondent 
has  caUed  our  attention  to  but  one  citation  of  author- 
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ity,  the  case  of  Tick  Wo  v.  Hopkins,  118  TJ.  S.  356 
(6  Sup.  Ct.  Rep.  1064, 30  L.  Ed.  220),  which  we  have  ex- 
amined  with  great  care.  This  is  a  case  growing  out 
of  the  anti-Chinese  crusade  in  San  Francisco  some  30 
years  ago.  An  ordinance  had  been  passed  by  the  city 
council  requiring  those  who  desired  to  engage  in  the 
laundry  business  to  first  obtain  a  permit  from  the 
board  of  supervisors  of  the  city  so  to  do.  It  was  ad- 
mitted that  such  permission  had  been  refused  to  every 
Chinese  applicant  and  granted  to  every  white  person 
seeking  the  same.  Our  view  of  this  decision  and  its 
effect  are  so  clearly  expressed  in  the  case  of  Ex  parte 
Fiske,  72  Cal.  125  (13  Pac.  310),  that  we  quote  exten- 
sively therefrom  as  follows : 

**It  is  true,  that,  at  first  glance,  a  somewhat  differ- 
ent doctrine  seems  to  have  been  stated  in  Yick  Wo  v. 
Hopkins,  118  U.  S.  356  [30  L.  Ed.  220,  6  Sup.  Ct.  Rep. 
1064].  A  correct  understanding,  however,  of  the  ex- 
tent to  which  that  case  goes  can  be  had  only  by  con- 
sidering that  the  proof,  which  the  court  looked  into, 
showed  that  the  ordinance  there  under  review  was  so 
administered  as  to  exclude  the  subjects  of  the  emperor 
of  China,  and  none  others,  from  the  business  of  keep- 
ing a  laundry.  The  court,  after  alluding  to  our  treaty 
with  China,  says:  *In  the  present  case  we  are  not 
obliged  to  reason  from  the  probable  to  the  actual,  and 
pass  upon  the  validity  of  the  ordinances  complained 
of  as  tried  merely  by  the  opportunities  which  their 
terms  afford  of  unequal  and  unjust  discrimination  in 
their  administration;  for  the  cases  present  the  ordi- 
nances in  actual  operation,  and  the  facts  shown  estab- 
lish an  administration  directed  so  exclusively  against 
a  particular  class  of  persons  as  to  warrant  and  require 
the  conclusion  that,  whatever  may  have  been  the  in- 
tent of  the  ordinances  as  adopted,  they  are  applied 
by  the  public  authorities  charged  with  their  adminis- 
tration, and  thus  representing  the  state  herself,  with 
a  mind  so  unequal  and  oppressive  as  to  amount  to  a 
practical  denial  by  the  state  of  that  equal  protection 
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of  the  laws  which  is  secured  to  the  petitioners,  as  to 
all  other  persons,  by  the  broad  and  benign  provisions 
of  the  fourteenth  amendment  to  the  Constitution  of 
the  United  States.  Though  the  law  itself  be  fair  on 
its  face,  and  inapartial  in  appearance,  yet,  if  it  is  ap- 
plied and  administered  by  public  authority  with  an 
evil  eye  and  an  unequal  hand,  so  as  practically  to  make 
unjust  and  illegal  discriminations  between  persons 
in  similar  circumstances  material  to  their  rights,  the 
denial  of  equal  justice  is  still  within  the  prohibition  of 
the  Constitution. '  After  alluding  to  the  proof  that  the 
petitioners  and  200  other  Chinese  were  refused  per- 
mission to  carry  on  the  business,  while  such  permis- 
sion was  given  to  a  large  number  of  persons  not 
Chinamen,  the  court  says  further:  *The  fact  of  this 
discrimination  is  admitted.  No  reason  for  it  is  shown, 
and  the  conclusion  cannot  be  resisted  that  no  reason 
for  it  exists  except  hostility  to  the  race  and  nationality 
to  which  the  petitioners  belong,  and  which,  in  the  eye 
of  the  law,  is  not  justified.  The  discrimination  is 
therefore  illegal;  and  the  public  administration  which 
enforces  it  is  a  denial  of  the  equal  protection  of  the 
laws,  and  a  violation  of  the  fourteenth  amendment  of 
the  Constitution.'  It  is  evident  from  this  language 
that  the  decision  rested  mainly  upon  the  admitted  dis- 
crimination against  a  class  of  persons  Ln  the  public  ad- 
ministration of  the  ordinance.  Indeed,  the  admitted 
facts,  which  the  court  considered,  showed  that  the  in- 
tent of  the  ordinance  was  to  exclude  Chinamen  from  a 
business  which  should  be  open  to  all  other  persons,  as 
clearly  as  if  that  intent  had  been  boldly  written  on  its 
face.  The  decision,  therefore,  as  an  authority,  goes 
no  further  than  to  hold  that,  under  a  state  of  facts 
similar  in  character  to  the  facts  of  that  case,  an  ordi- 
nance similar  in  character  to  the  one  there  passed 
upon  would  be  invalid.  But  there  are  no  such  facts 
in  the  case  at  bar.'' 

In  the  opinion  of  the  court  in  the  case  of  Tick  Wo 
V.  Hopkins,  118  U.  S.  356  (30  L.  Ed.  220,  6  Sup.  Ct. 
Bep.  1064),  there  is  cited  with  approval  the  case  of 
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City  of  Baltimore  v.  Rddecke,  49  Md.  217  (33  Am.  Rep. 
239),  which  involved  the  power  of  the  mayor  and  coun- 
cil to  issue  a  permit  for  the  use  of  a  steam  engine  in 
a  box  factory  within  the  city  limits,  which  contained  a 
condition  that  the  engine  was  * '  to  be  removed  after  six 
months'  notice  to  that  effect  from  the  mayor.''  In 
both  of  these  cases  it  will  be  observed  that  the  occupa- 
tion sought  to  be  regulated  was  a  lawful  one,  which 
was  to  be  carried  on  upon  private  property,  a  thing 
which  they  possessed  an  absolute,  constitutional  right 
to  do.  The  authorities  uniformly  disclose  a  marked 
distinction  between  such  occupations  and  those  similar 
to  the  one  in  controversy.  As  has  been  well  said  in 
the  case  of  Ex  parte  Dickey  (W.  Va.),  85  S.  E.  781: 

**The  right  of  a  citizen  to  travel  upon  the  highway 
and  transport  his  property  thereon,  in  the  ordinary 
course  of  life  and  business,  differs  radically  and  obvi- 
ously from  that  of  one  who  makes  the  highway  his 
place  of  business  and  uses  it  for  private  gain,  in  the 
running  of  a  stage-coach  or  omnibus.  The  former  is 
the  usual  and  ordinary  right  of  a  citizen,  a  common 
right,  a  right  common  to  all,  while  the  latter  is  special, 
unusual,  and  extraordinary.  As  to  the  former,  the 
extent  of  the  legislative  power  is  that  of  regulation; 
but  as  to  the  latter,  its  power  is  broader.  The  right 
may  be  wholly  denied,  or  it  may  be  permitted  to  some 
and  denied  to  others,  because  of  its  extraordinary 
nature.  This  distinction,  elementary  and  funda- 
mental in  character,  is  recognized  by  all  the  authori- 
ties." 

The  ordinance  in  question  goes  quite  fully  into  the 
matters  necessary  to  entitle  an  applicant  to  a  license 
for  the  operation  of  a  motor  bus,  and,  among  other 
things,  requires  the  procuring  of  a  certain  certificate, 
prescribing  what  it  shall  contain.  This  part  of  the 
ordinance  is  to  be  read  in  connection  with  the  other 
provisions   of   the   act,   and   an   appeal   is   provided 
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against  unjust  action  upon  the  part  of  the  commis- 
sioner. We  conclude,  therefore,  that  the  ordinance  is 
not  objectionable  in  this  regard. 

4.  We  come,  then,  to  the  contention  that  the  ordi- 
nance is  void  because  railroad  cars,  street-cars  and 
automobiles  used  exclusively  as  sight-seeing  cars, 
hotel  buses  and  taxicabs  are  exempted  from  its  opera- 
tion. This  question  has  been  presented  to  the  courts 
in  several  states,  and  in  every  case  to  which  our  atten- 
tion has  been  called  it  has  been  held  that  the  *  *  jitney '  * 
bus  represents  a  new  class  of  common  carriers,  and 
the  fact  that  a  different  kind  of  regulation  is  applied 
to  it  does  not  render  such  legislation  unlawfully  dis- 
criminatory or  invalid. 

In  Ex  parte  Cardinal,  170  Cal.  519  (150  Pac.  349),  the 
appellant  was  prosecuted  for  operating  a  jitney  bus 
without  giving  a  bond,  as  required  by  the  ordinance, 
and  he  contended  that  the  legislation  was  void  by  rea- 
son of  unreasonable  and  discriminating  provisions. 
In  passing  upon  this  question  the  court  says : 

*'It  is  a  matter  of  common  knowledge  on  the  part 
of  those  familiar  with  conditions  in  our  large  cities 
that  the  comparatively  recent  introduction  of  this 
class  of  vehicle,  commonly  known  as  the  'jitney,'  for 
the  carriage  of  passengers  on  the  public  streets,  for  a 
charge  closely  approximating  that  made  on  the  street- 
cars, in  view  of  the  almost  phenomenal  growth  of  the 
institution,  has  made  clearly  apparent  the  necessity 
of  some  special  regulations  in  order  to  reasonably  pro- 
vide for  the  comfort  and  safety  of  the  public.  It  may 
well  be  that  the  board  of  supervisors  concluded  that, 
in  view  of  the  number  of  this  class  of  public  convey- 
ances that  were  operated  upon  the  public  streets, 
especially  upon  the  principal  streets  already  occupied 
almost  to  overflowing  during  the  hours  of  heaviest 
traflic  by  street-cars  and  other  vehicles,  as  well  as  by 
pedestrians  at  street  crossings,  the  speed  at  which 
they  would  naturally  be  operated  in  order  to  make 
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them  pay  on  such  a  low  rate  of  fare,  and  the  probfible 
lack  of  substantial  financial  responsibility  on  the  part 
of  very  many  undertaking  to  operate  such  vehicles, 
special  regulations  as  to  condition  of  car,  competency 
and  fitness  of  operator,  and  the  operation  of  the  car, 
as  well  as  security  to  protect  against  improper  or 
negligent  operation,  were  essential  to  the  public 
saiety.  We  certainly  cannot  say  that  the  legislative 
body  was  not  justified  in  so  determining/' 

In  the  case  of  Nolen  v.  Riechman  (D.  C),  225  Fed. 
818,  819,  820,  the  court  says : 

**As  stated  in  the  caption  of  the  act,  the  purpose  of 
the  legislature  was  to  define  as  common  carriers  within 
this  state,  persons,  firms  and  corporations  operating 
certain  self-propelling  public  conveyances  and  afford- 
ing means  of  street  transportation  similar  to  that  ordi- 
narily afforded  by  street  railways,  but  not  operated 
upon  fixed  tracks,  to  declare  their  business  a  privilege, 
to  regulate  the  same,  and  to  require  such  common  car- 
riers to  give  bond  to  indenmif y  against  loss  of  life  and 
damage  to  person  and  property.  Here  is  a  new  class 
of  common  carriers,  clearly  pointed  out  and  defined  in 
the  law,  differing  in  material  respects  from  other  com- 
mon carriers.  For  reasons  no  doubt  sufficient  in  the 
minds  of  the  lawmakers,  this  new  class  of  common 
carriers  is  required  to  execute  a  bond  to  indemnify 
against  loss  those  who  might  be  damaged  in  person  or 
property,  through  negligence. 

**  Confessedly  steam  and  street  railway  companies 
and  owners  and  operators  of  omnibuses  are  not  re- 
quired to  give  bond  for  protection  to  those  negligently 
injured  by  them,  such  as  is  provided  for  in  the  act 
under  consideration;  but  it  is  of  common  knowledge 
that  statutory  requirements,  both  federal  and  state, 
relating  to  and  regulating  common  carriers,  materially 
differ.  "While  the  services  the^  all  render  are  those  of 
common  carriers,  yet  the  services  are  so  different  in 
detail  that  it  would  be  wholly  impracticable  to  write 
a  statute  applicable  to  them  all,  and  serve,  at  the  same 
time  the  convenience  and  safety  of  the  public.  *  • 
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**It  may  well  have  been  that  the  legislature  had  in 
mind,  when  it  enacted  the  statute  in  question,  that 
those  engaging  in  the  business  which  the  act  sought  to 
regulate  operated  vehicles  susceptible  of  becoming 
dangerous  to  the  public  by  manner  of  their  operation ; 
that  they  had  no  fixed  track  upon  which  to  run,  and 
were  at  liberty  to  move  over  the  entire  surface  of  the 
street;  that  they  had  no  schedule;  that  pedestrians 
had  no  way  of  knowing  when  and  where  to  expect 
them ;  that  they  increased  the  danger  to  persons  using 
the  street,  whether  as  pedestrians  or  while  boarding 
or  leaving  street-cars  or  other  vehicles;  that  they 
stopped  at  street  crossings,  or  along  the  curb  between 
street  crossings,  to  receive  and  discharge  passengers ; 
that  very  often  the  driver  owns  the  machine,  or  at 
least  an  equity  in  it ;  that  many  of  them  are  financially 
irresponsible;  that  the  patrons  of  such  vehicles  are 
composed  of  men  women  and  children;  that  the  vehi- 
cles, in  the  hands  of  careless  drivers,  might  rush 
through  crowded  streets  at  a  dangerous  rate  of  speed, 
probably  without  any  financial  responsibility  to  their 
patrons  or  others  upon  whom  damage  might  be  in- 
flicted by  such  machines,  because  of  the  negUgence  of 
the  operators.  *  * 

**  There  is  another  distinction  that  should  be  noted. 
It  concerns  the  taxicab.  While  the  *  jitney'  and  the 
taxicab  are  physically  the  same,  yet  the  services  they 

Serform  materially  differ.  The  service  of  the  one  is 
esigned  to  acconmiodate  persons  traveling  along  dis- 
tinct routes,  and  at  a  rate  of  fare  common  to  all;  but 
the  service  of  the  other  is  intended  for  the  accommoda- 
tion of  persons  whose  destinations  involve  varying 
distances  and  lines  of  travel,  and  presumably  at  vary- 
ing prices.  The  two  kinds  of  service  would  signify 
substantial  difference  in  numbers  of  vehicles  needed  to 
meet  the  respective  demands;  and  so  the  dangers  at- 
tending the  operation  of  the  'jitney'  presumably 
would  materially  exceed  those  arising  in  the  taxicab 
service.  These  considerations  are  independent  of  the 
question  argued  by  counsel  whether  the  taxicab  is  not 
embraced  within  the  terms  of  the  statute — ^a  question 
we  do  not  decide/' 
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Upon  the  same  question  there  will  be  found  an  in- 
teresting discussion  in  the  case  of  State  v.  H owelty  85 
Wash.  294  (Ann.  Cas.  1916A,  1231,  147  Pac.  1159). 
We  think  it  is  quite  clear  that  motor  buses,  as  defined 
in  the  ordinance^  are  in  a  class  entirely  distinct  from 
those  excepted,  and  that  therefore  the  classification  is 
not  unreasonable.  It  follows  that  the  demurrer 
should  be  sustained.  An  order  will  be  entered  here, 
sustaining  it  and  dismissing  the  suit. 

Bbvebsed.    Suit  Dismissed. 

Mb.  Justice  Eakin  did  not  sit. 

Mb.  Justice  Bubnett  delivered  the  following  dis- 
senting opinion. 

On  September  3,  1913,  the  council  of  the  City  of 
Portland  passed  an  ordinance  licensing  and  regulating 
what  it  called  *' motor  buses,*'  concluding  with  Section 
26: 

**An  emergency  is  hereby  declared  to  exist  in  this: 
The  present  laws  regulating  motor  buses  being  inade- 
quate,  it  is  necessary  in  order  to  protect  the  health,^ 
peace  and  safety  of  the  people  of  the  City  of  Portland,* 
that  this  ordinance  be  passed  immediately;  therefore 
this  ordinance  shall  be  in  force  and  effect  from  and 
after  its  passage  by  the  council.*' 

In  a  suit  by  the  plaintiffs  to  enjoin  the  enforcement 
of  this  municipal  enactment,  the  Circuit  Court  forbade 
all  manner  of  execution  of  the  same  until  October  4, 
1915,  assigning  as  a  reason  that  the  ordinance  was  not 
exempt  from  the  referendum  power  reserved  to  the 
legal  voters  of  municipalities.  The  decree  restrained 
the  operation  of  the  measure  after  that  date  in  part 
only.  It  is  contended  that  the  conclusion  of  the 
learned  circuit  judge  was  erroneous  on  the  first  point, 
and  that  city  law-making  bodies  have  as  much  right 
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as  the  legislative  assembly  of  the  state  to  pass  laws 
which  they  deem  necessary  for  the  immediate  pres- 
ervation of  the  public  peace,  health  or  safety,  and  at 
the  same  time  take  them  out  of  the  operation  of  the 
referendum  power.  As  pertains  to  this  case,  this  is  a 
moot  question,  and  ought  not  to  be  decided  here  at 
this  time.  The  only  effect  it  had  upon  the  ordinance 
as  a  whole  in  the  Circuit  Court  was  to  postpone  its 
operation  to  a  date  now  long  past.  The  remainder  of 
the  decree  of  the  Circuit  Court  enjoined  permanently 
only  part  of  the  ordinance.  We  have  often  said  that 
we  will  not  decide  academic  questions:  Moores  v. 
Moores,  36  Or.  261  (59  Pac.  327) ;  State  ex  rel.  v. 
Grand  Jury,  37  Or.  542  (62  Pac.  208) ;  State  ex  rel.  v. 
Fields,  53  Or.  453  (101  Pac.  218) ;  State  ex  rel.  v.  Web- 
ster,  58  Or.  376  (114  Pac.  932) ;  Portland  v.  Invest- 
ment Co.,  59  Or.  598  (117  Pac.  991) ;  Dimick  v.  Latour- 
ette,  72  Or.  231  (143  Pac.  896).  On  this  ground,  as 
well  as  upon  the  merits,  I  am  compelled  to  withhold 
my  assent  to  the  conclusion  reached  by  Mr.  Justice 
Benson  on  this  point. 

In  Article  IV,  Section  1,  of  the  state  Constitution 
the  people  said: 

**The  legislative  authority  of  the  state  shall  be 
vested  in  a  legislative  assembly,  consisting  of  a  senate 
and  house  of  representatives,  but  the  people  reserve 
to  themselves  power  to  propose  laws  and  amendments 
to  the  Constitution- and  to  enact  or  reject  the  same  at 
the  polls,  independent  of  the  legislative  assembly,  and 
also  reserve  power  at  their  own  option  to  approve  or 
reject  at  the  polls  any  act  of  the  legislative  assembly.  * ' 

The  last  clause  defines  a  power  which  a  subsequent 
part  of  the  section  names  **  referendum. "  True 
enough,  as  pointed  out  further  on  in  the  section,  it  is 
said  this  power  **may  be  ordered  except  as  to  laws 
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necessary  for  the  immediate  preservation  of  the  public 
peace  and  health  or  safety/' 

This,  however,  does  not  constitute  any  part  of  the 
definition  of  the  power  itself.  It  amounts  only  to  an 
exception  of  certain  things  in  state  legislation  to  which 
the  reserved  popular  prerogative  will  not  be  applied. 
This  section  of  the  Constitution  was  adopted  in  1902. 
Four  years  later  Article  IV,  Section  la,  was  added  to 
the  fundamental  law.    It  declares  that: 

**The  initiative  and  referendum  powers  reserved 
to  the  people  by  this  Constitution  are  hereby  further 
reserved  to  the  legal  voters  of  every  municipality  and 
district  as  to  all  local,  special,  and  municipal  legisla- 
tion, of  every  character,  in  or  for  their  respective 
municipalities  and  districts.'* 

The  exception  mentioned  in  the  section  adopted 
four  years  previously  was  not  imported  into  the  later 
amendment.  On  the  contrary,  it  expressly  says  that 
the  referendum  shall  apply  to  all  municipal  legisla- 
tion of  every  character,  plainly  specifying  that  there 
shall  be  no  exception  to  this  power  when  exercised  by 
the  legal  voters  of  a  city.  It  is  contended  that  an 
emergency  might  arise  where  it  would  be  highly  im- 
portant to  have  immediate  city  legislation  on  some 
subject,  but  this  is  a  legislative  argument,  and  ought 
not  to  be  considered  in  the  construction  of  plain  terms 
of  the  Constitution.  The  same  reason  for  it  does  not 
exist  in  the  case  of  a  local  municipality  as  in  the  state 
at  large  whose  legislative  assembly  meets  only  bien- 
nially. The  general  design  of  Section  la  was  to 
invest  the  people  themselves  in  every  locality  with  com- 
plete power  over  local  legislation  of  every  character; 
and  we  can  safely  trust  to  the  patriotism  and  public 
spirit  of  the  voters  of  any  city  not  to  interfere  with 
legislation  which  is  really  needful.    Besides  this,  it  is 
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said,  in  a  later  clause  of  the  section  under  considera- 
tion: 

**Tlie  manner  of  exercising  said  powers  shall  be 
prescribed  by  g:eneral  laws,  except  that  cities  and 
towns  may  provide  for  the  manner  of  exercising  the 
initiative  and  referendum  powers  as  to  their  municipal 
legislation. ' ' 

In  view  of  this  excerpt,  cities  may  provide  for  the 
manner  of  exerdsing  the  referendum,  but  they  cannot 
entirely  exclude  its  operation  as  to  any  measure.  The 
mention  of  the  power  specified  debars  all  side  pre- 
tenses of  any  city  council  to  prevent  the  legal  voters 
of  the  city  from  exercising  the  referendum.  It  is 
plain  that  a  city  council  has  no  right  to  pass  an 
emergency  ordinance,  and  that  the  power  to  do  so  re- 
sides only  in  the  legal  voters  of  the  municipality. 

Defining  the  vehicle  to  be  regulated,  the  ordinance 
contains  this  provision : 

**The  word  *  motor  bus*  shall  mean  and  include  any 
motor  vehicle  engaged  in  the  business  of  carrying  pas- 
sengers for  hire  which  is  held  out  or  announced  by 
sign,  voice  or  other  device  or  advertisement  to  operate 
or  run,  or  which  is  operated  or  run  over  a  particular 
route,  or  to  a  particular  point,  or  between  particular 
points ;  provided  that  railroad  cars  or  street-cars  and 
automobiles  used  exclusively  as  sight-seeing  cars,  hotel 
buses  and  taxicabs  shall  not  be  considered  motor  buses 
within  the  meaning  hereof.'^ 

Sections  13  and  14  read  thus : 

**The  chassis,  wheels  and  brakes  of  all  motor  buses 
operated  in  the  City  of  Portland  shall  be  kept  in  a  safe 
condition.  At  least  once  every  thirty  days  each  motor 
bus  operated  in  the  City  of  Portiand  shall  be  inspected 
by  some  person  authorized  by  the  City  of  Portland  to 
make  such  inspection  for  the  purpose  of  ascertaining 
whetiier  or  not  the  steering  gear,  brakes  and  other 
safety  appliances  of  such  motor  bus  are  in  proper 
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working  condition.  And  it  shall  be  unlawful  for  any 
person  to  accept  for  transportation  or  to  transport 
any  person  in  any  motor  bus  in  the  City  of  Portland 
the  steering  gear  or  brakes  or  other  safety  appliances 
of  which,  upon  inspection,  have  been  found  to  be  in  an 
unsafe  condition.  The  left-hand  rear  door  of  all 
motor  buses  shall  be  kept  permanently  closed." 

''Between  thirty  (30)  minutes  after  sunset  and  sun- 
rise whenever  the  top  of  a  motor  bus  is  up  such  motor 
bus  shall  be  well  lighted  on  the  inside  thereof,  and  any 
driver  or  chauffeur  failing  to  maintain  such  light  shall 
be  deemed  guilty  of  a  violation  of  this  ordinance. ' ' 

The  provisions  relating  to  their  operation  are  found 
in  Sections  8  and  24: 

** Between  the  hours  of  6:00  o'clock  a.  m.  and  8:00 
o'clock  A.  M.  all  motor  buses  shall  be  operated  to  the 
outer  terminus  of  their  routes,  but  may  turn  back  upon 
discharging  the  last  inbound  passenger,  and  between 
the  hours  of  4 :30  o'clock  p.  m.  and  7  :()0  o'clock  p.  m.  all 
auto  buses  shall  be  operated  to  the  inner  terminus,  but 
may  turn  back  upon  discharging  the  last  outbound 
passenger.  During  all  other  hours  of  operation  all 
motor  buses  shall  complete  the  trip  to  the  termini  of 
their  routes.  Provided,  such  buses  may  divert  from 
regular  route  to  deliver  passengers  if  consented  to  by 
other  passengers." 

''Motor  buses  may  divert  from  their  route  to  deliver 
or  call  for  passengers  at  ball  games  or  other  points  of 
amusement. ' ' 

It  may  be  conceded  that  the  propensity  to  investi- 
gate, agitate,  legislate  and  regulate  finds  it  proper 
object  in  any  public  service.  It  is  indeed  true  that* 
the  police  power  may  be  applied  to  the  control  of  any 
private  business  occupying  public  streets  for  purposes 
of  its  own.  The  question  here  is  not  whether  carriers 
of  passengers  by  automobile  are  proper  subjects  for 
the  application  of  the  police  power,  for  that  is  beyond 
dispute.    The  matter  to  be  determined  is  whether  the 


Jan.  1916.]  Thislkb  t;.  Albsb.  65 


classification  prescribed  by  the  ordinance  is  fair,  rea- 
sonable, and  not  discriminatory  between  individuals 
and  things  actually  in  the  same  category.  The  attack 
made  by  plaintiffs  upon  the  ordinance,  for  the  reason 
that  it  differentiates  street-cars  and  motor  buses  as 
therein  defined,  is  not  well  grounded.  The  distinction 
between  the  street-car  and  the  ordinary  automobile  is 
a  legitimate  classification,  for  the  former  runs  by 
electricity  furnished  from  a  distant  point  and  on  a 
fixed  track,  while  the  latter  is  moved  by  a  gasoline 
engine  or  storage  batteries  and  goes  anywhere  on  any 
street  The  relation  of  the  street-car  to  the  public 
may  be  safely  left  to  the  terms  of  its  franchise,  while 
the  regulation  of  the  large  number  of  individuals  em- 
braced in  the  class  of  automobile  owners  is  properly 
referred  to  city  legislation  so  far  as  a  municipality  has 
power  to  enact  ordinances  upon  the  subject. 

It  is  said  in  State  v.  Redmon,  134  Wis.  89  (114  N.  W. 
137,  126  Am.  St.  Rep.  1003,  15  Ann.  Cas.  408,  14 
L.  B.  A.  (N.  S.)  229) : 

**It  is  a  judicial  function  to  determine  the  proper 
subjects  for  police  regulations  and  a  legislative  func- 
tion to  determine,  primarily,  the  expediency  of  regula- 
tion and  the  character  thereof  subject  to  judicial 
supervision  to  the  extent  of  determining,  in  cases  as 
they  arise,  whether  the  boundaries  of  reason  have  been 
so  clearly  exceeded  as  to  violate  some  constitutional 
prohibition,  express  or  implied;  the  judgment  of  the 
legislature  being  controlling  unless  it  appears  beyond 
reasonable  controversy  that  the  interference  is  unrea- 
sonable. '  * 

It  is  said  in  Mugler  v.  Kansas,  123  TJ.  S.  623,  661 
(31  L.  Ed.  205,  8  Sup.  Ct  Rep.  273,  297) : 

**The  courts  are  not  bound  by  mere  forms,  nor  are 
they  to  be  misled  by  mere  pretenses.  They  are  at  lib- 
erty— indeed,  are  under  a  solemn  duty — to  look  at  the 
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substance  of  things,  whenever  they  enter  upon  the  in- 
quiry whether  the  legislature  has  transcended  the 
limits  of  its  authority.  If,  therefore,  a  statute  pur- 
porting to  have  been  enacted  to  protect  the  public 
health,  the  public  morals,  or  the  public  safety,  has  no 
real  or  substantial  relation  to  those  objects,  or  is  a 
palpable  invasion  of  rights  secured  by  the  funda- 
mental law,  it  is  the  duty  of  the  courts  to  so  adjudge, 
and  thereby  give  effect  to  the  Constitution. ' ' 

Speaking  of  the  subject  of  classification,  in  Connolly 
V.  Union  Sewer  Pipe  Co.,  184  U.  S.  540,  560  (46  L.  Ed. 
679,  22  Sup.  Ct.  Eep.  431)  the  Supreme  Court  of  the 
United  States  said: 

**The  difficulty  is  not  met  by  saying  that,  generally 
speaking,  the  state  when  enacting  laws  may,  in  its  dis- 
cretion, make  a  classification  or  persons,  firms,  cor- 
porations and  associations,  in  order  to  subserve  public 
objects.  For  this  court  has  held  that  classification 
'must  always  rest  upon  some  difference  which  bears  a 
reasonable  and  just  relation  to  the  act  in  respect  to 
which  the  classification  is  proposed,  and  can  never  be 
made  arbitrarily  and  without  any  such  basis.  *  *  But 
arbitrary  selection  can  never  be  justified  by  calling  it 
classification.  The  equal  protection  demanded  by  the 
fourteenth  amendment  forbids  this.  *  *  No  duty  rests 
more  imperatively  upon  the  courts  than  the  enforce- 
ment of  those  constitutional  provisions  intended  to 
secure  that  equality  of  rights  which  is  the  foundation 
of  free  government.  *  *  It  is  apparent  that  the  mere 
fact  of  classification  is  not  sufficient  to  relieve  a  statute 
from  the  reach  of  the  equality  clause  of  the  fourteenth 
amendment,  and  that  in  all  cases  it  must  appear,  not 
only  that  a  classification  has  been  made,  but  also  that 
it  is  one  based  upon  some  reasonable  ground — some 
difference  which  bears  a  just  and^  proper  relation  to 
the  attempted  classification — and  is  not  a  mere  arbi- 
trary selection.'' 

In  State  v.  Wright,  53  Or.  344  (100  Pac.  296,  21 
L.  R.  A.  (N.  S.)  349,  note),  speaking  by  Mr.  Justice 
Robert  S.  Bean,  this  court  said: 
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*  *  That  the  state  may,  under  its  police  powers,  license 
and  regulate  the  business  of  peddling  by  requiring 
those  engaged  therein  to  obtain  a  license  is  conceded. 
This,  however,  is  because  gross  frauds  and  cheats  are 
likely  to,  or  may,  attend  the  business,  if  carried  on  by 
irresponsible  and  dishonest  persons,  and  not  because 
of  the  articles  sold.  And  while  it  is  possible  the  state 
may  divide  peddlers  into  different  classes,  requiring  a 
license  from  one  and  not  from  the  other,  such  classifi- 
cation, if  valid  at  all,  must  be  based  upon  some  reason- 
able ground  of  differences,  and  not  be  an  arbitrary  dis- 
crimination between  persons  engaged  in  the  same  class 
of  business.  •  *  A  statute,  which  directly  or  by  impli- 
cation grants  special  privileges,  or  imposes  special 
burdens  upon  persons  engaged  in  substantially  the 
same  business,  under  the  same  conditions,  cannot  be 
sound,  because  it  is  class  legislation,  and  an  infringe- 
ment of  the  equal  rights  guaranteed  to  all.  *  *  It  is 
true  a  state  may  impose  a  tax  on,  or  require  a  license 
from,  persons  engaged  in  certain  callings  or  trades, 
without  being  bound  to  include  all  persons  or  all  prop- 
erty that  may  be  legitimately  taxed  for  governmental 
purposes.  *  *  But  the  classification  must  be  on  some 
reasonable  basis,  and  the  law,  when  enacted,  must  ap- 
ply alike  to  all  engaged  in  the  business  or  occupation.'' 

This  case  was  expressly  approved  in  State  v.  Miller, 
54  Or.  381  (103  Pac.  519).  In  Spavlding  v.  McNary, 
64  Or.  491  (130  Pac.  391),  Mr.  Justice  Moore,  speak- 
ing of  the  police  power,  said : 

**It  must  be  conceded  that  the  sale  of  some  kinds  of 
goods  and  the  transaction  of  some  classes  of  business 
are  in  themselves,  regardless  of  the  persons  connected 
therewith,  so  inherently  harmful  as  to  violate  everj' 
sense  of  propriety  and  modesty,  and  in  such  cases  the 
state  rightfully  may  and  necessarily  ought  immedi- 
ately to  put  a  stop  to  the  flagitious  traffic.  Within  the 
category  thus  condemned  the  sale  of  carriages  cannot 
be  included,  and  though  there  may  be  found  one  or 
more  agents  soliciting  sales  of  buggies  whose  lives  and 
conduct  are  not  governed  by  the  strictest  rules  of 
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probity,  the  businesd  in  which  they  are  engaged  is  not 
essentially  unlawful,  and  therefore  not  subject  to  an 
exercise  of  the  police  power/' 

In  this  excerpt  the  court  has  gone  so  far  along  the 
path  of  judicial  control  of  the  police  power  as  to  say 
that  some  forms  of  business,  not  essentially  harmful, 
are  exempt  from  that  form  of  governmental  authority. 

The  precise  point  Jiere  involved  was  decided  by  this 
court  in  an  opinion  written  by  Mr.  Chief  Justice 
Easin  in  Kellaher  v.  City  of  Portland,  57  Or.  575  (112 
Pac.  1076).  That  was  a  suit  by  the  plaintiff  and  181 
others  to  enjoin  the  city  from  enforcing  an  ordinance 
taxing  vehicles  used  upon  the  streets  of  the  city.  The 
complaint  was  that  the  enactment  unjustly  discrimin- 
ated  between  vehicles  doing  substantially  tlie  same 
kind  of  business.    The  opinion  says  in  part : 

**  However,  we  are  unable  to  uphold  the  classifica- 
tion which  omits  from  its  terms  automobiles  used  in 
connection  with  the  owner's  business,  which  we  are 
justified  in  assuming  as  a  matter  of  common  knowl- 
edge includes  a  large  number  of  automobiles  used  by 
department  stores,  breweries,  groceries,  express  com- 
panies, physicians  and  others,  not  used  for  hire,  *  * 
and  are  in  the  same  class  as  those  taxed  by  the  ordi- 
nance *  *  :  'For  each  delivery  wagon  delivering 
goods,  wares  or  merchandise  within  the  city,  without 
charge,  drawn  by  two  animals;  for  each  delivery 
wagon  drawn  by  one  animal.'  •  *  It  is  an  arbitrary 
classification  to  say  that  an  automobile  using  the 
streets  for  the  same  purpose  as  those  vehicles  drawn 
by  horses  which  are  taxed  shall  pay  no  vehicle  tax. 
Such  classification  is  not  made  on  a  reasonable  basis, 
and  renders  the  ordinance  void.'' 

In  State  ex  rel.  v.  Swigert,  59  Or.  132  (116  Pac.  440), 
an  analogous  application  of  the  principle  was  made. 
In  that  proceeding  there  was  drawn  in  question  the 
validity  of  the  statute  providing  that  ports  containing 
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a  population  of  more  than  100,000  should  be  governed 
by  a  board  of  seven  commissioners,  to  be  appointed  by 
the  Governor  for  a  term  of  four  years.  Speaking  on 
the  subject  involved,  the  opinion  states : 

**  Furthermore,  the  classification  must  be  upon  some 
real  and  actual  distinction  as  a  justification  for  it.  We 
conceive  that  no  distinction  exists  for  a  different  rule 
in  ports  of  100,000  population  than  for  those  with  a 
lesser  population  as  to  the  limitation  of  the  term  of 
oflBce  or  time  or  manner  of  election.  No  reason  is 
named  in  the  act,  nor  is  any  suggested  by  counsel.  If 
none  exists,  then  the  classification  is  illusory,  and  with- 
out existence  in  fact,  and  the  law  is  special.  There 
must  be  a  difference  in  the  situation,  circumstances 
and  requirements  of  the  ports  as  the  ground  for  the 
classification,  and  not  special  legislation  under  that 
guise.  •  *  And  we  conclude  that  the  classification  is 
an  arbitrary  one,  and  that  the  law  in  fact  applies  only 
to  the  Port  of  Portland,  and  exempts  from  its  provi- 
sions all  other  ports.  *  •  It  is  also  objectionable  be- 
cause the  attempted  classification  of  ports  affected  by 
its  provisions  is  arbitrary  and  illusory,  and  therefore 
the  act  is  void.'* 

Other  decisions  appropriate  are  Palmherg  v.  Kin- 
ney, 65  Or.  220,  228  (132  Pac.  538) ;  Lomtsen  v.  Union 
Fishernum's  Co.,  71  Or.  540  (143  Pac.  621) ;  Pacific 
Title  d  Trust  Co.  v.  Sargent,  73  Or.  485  (144  Pac. 
452).  From  these  authorities  the  principle  is  deduced 
that  any  classification  made  by  the  legal  authorities 
of  a  municipality  is  subject  to  review  by  the  judiciary, 
and,  further,  that  the  regulation  attempted  must  have 
some  substantial  relation  to  the  basis  of  the  classifica- 
tion. Adverting  to  the  terms  of  the  ordinance,  we 
remember  that  the  ground  of  selection  is  running  a 
motor  vehicle  over  a  particuler  route  or  to  a  particular 
point  or  between  particular  points  and  that  sight- 
seeing cars,  hotel  buses  and  taxicabs  are  excluded 
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from  the  definition  of  motor  buses.  Motor  buses  as 
defined  in  the  ordinance  and  the  sight-seeing  ear,  hotel 
bus  and  taxicab  are  all  self-propelled  by  gasoline  or 
electric  engines.  All  take  every  person  offering  him- 
self as  a  passenger.  They  are  all,  therefore,  common 
carriers.  As  between  the  motor  bus  and  the  hotel  bus 
they  both  run  to  a  particular  point;  the  former  to  the 
terminus  of  its  run,  and  the  latter  to  the  hotel  to  which 
it  is  attached,  and  to  no  other  place.  They  are  identi- 
cal under  the  terms  of  the  definition  formulated  by 
the  ordinance.  It  cannot  be  said  fairly  or  with  any 
good  reason  that  the  machinery  of  an  automobile  run- 
ning only  on  a  certain  street  is,  for  that  reason,  more 
liable  to  get  out  of  order  than  like  machinery  of  a  like 
nature,  controlling  a  like  vehicle  operating  on  all 
streets  of  the  city  indiscriminately.  A  motor  car  run- 
ning on  a  single  street  is  no  more  likely  to  injure 
pedestrians  on  that  account  than  the  same  kind  of  car- 
riage running  where  it  Usteth.  It  has  been  argued 
that  it  is  conducive  to  good  morals  that  the  vehicles 
under  consideration  be  lighted  inside,  as  required  un- 
der Section  14.  Even  so;  but  unseemly  conduct  is 
quite  as  likely  to  occur  in  a  taxicab  subject  to  private 
hire  as  in  a  jitney  carrying  all  who  apply  for  passage. 
Under  all  these  circumstances,  it  is  not  equal  protec- 
tion of  the  law  to  require  inspection  or  interior  light- 
ing of  the  jitney  and  not  of  like  vehicles  excepted  from 
the  operation  of  the  ordinance. 

Again,  bearing  in  mind  that  the  distinction  upon 
which  the  classification  is  based  is  the  operation  on  a 
prescribed  route,  yet  for  all  practical  purposes  even 
this  differential  disappears  in  the  exceptions  allowing 
jitneys  to  turn  back  from  their  termini  during  certain 
hours,  to  deviate  from  their  routes  by  consent  of  pas- 
sengers, and  to  go  anywhere  at  will  to  call  for  and 
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deliver  passengers  at  ball  games  and  other  points  of 
amusement.  In  brief,  the  classification  is  not  only 
nnfair  and  unreasonable,  but  in  effect  has  also  been 
obliterated  by  the  exceptions,  so  that  the  only  sub- 
stantial characteristic  distinguishing  the  automobile 
called  **  motor  bus'^  and  the  automobiles  excepted  from 
the  operation  of  the  ordinance  is  the  extra  license  fee 
required  from  the  former. 
The  decree  of  the  Circuit  Court  should  be  affirmed. 


Sabmitted  on  brief  December  20,  1915,  affirmed  January  18,  1916. 

CANNON  V.  HOOD  EIVEE  lEE.  DIST. 

(164  Pac.  897.) 

Waters  and  Watercourses— OonstitationaUty  of  Statute  for  Irrigation 
Taxes. 

1.  Section  6186,  L.  O.  L.,  providing  for  the  levying  of  irrigation 
taxes  on  lands  located  in  irrigation  districts  as  contemplated  by  the 
act  and  in  proportion  to  the  benefits  derived  by  each  lot,  parcel  or 
tract  of  land  within  said  district,  and  providing  for  the  manner 
of  collecting  and  disbursing  such  taxes,  is  not  unconstitutional,  and 
has  been  heretofore  upheld  by  this  court. 

Waters  and  Watercourses — ^Restraining  Collection  of  Irrigation  Tax — 
Pleading. 

2.  In  a  suit  to  enjoin  the  collection  of  an  irrigation  tax  levied 
and  assessed  under  Section  6186,  L.  O.  L.,  the  complaint  alleged 
that  plaintiff  is  the  owner  of  120  acres  within  a  certain  district 
organized  under  Chapter  7,  Title  41,  L.  O.  L.;  that  only  a  small 
portion  of  the  area  is  susceptible  of  irrigation:  that  the  levy  and 
assessment  was  so  made  simply  because  the  lands  were  situated 
within  said  irrigation  district,  and  not  according  to  benefits;  that 
all  the  tracts  within  the  boundaries  of  such  district  were  assessed 
by  the  same  standard  of  valuation;  that  there  is  a  difference  between 
his  lands  and  other  lands  in  the  district,  but  failed  to  indicate  what 
the  difference  is,  or  to  set  out  the  number  of  acres  that  could  be 
irrigated  or  in  what  way  his  lands  differed  from  other  lands,  nor 
did  he  allege  there  was  any  difference  in  the  location  of  his  prop- 
erty with  reference  to  the  canal,  or  was  any  reason  given  why  he 
would  not  be  benefited  to  the  same  extent  as  other  land  owners 
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subject  to  the  tax.    Held  that  the  first  cause  of  the  complaint  did  not 
state  a  cause  of  suit. 

Pleading— In  Alleging  Fraud  Facts  and  not  Oonclusiona  must  be 
Stated. 

3.  In  a  suit  to  enjoin  the  collection  of  an  irrigation  tax  levied 
and  assessed  on  lands  owned  by  plaintiff,  it  is  not  sufficient  for  the 
complaint  to  state  that  the  assessment  was  fraudulent,  but  it  is 
incumbent  upon  plaintiff  to  allege  the  facts  upon  which  such  fraud 
is  based,  and  not  mere  conclusions,  for  fraud  is  never  presumed. 

Taxation — ^Wlien  a  Homestead  Entry  Becomes  Subject  to  Taxation. 

4.  Where  a  homestead  entry  hafi  been  made  under  the  laws  of 
the  United  Btates,  final  proof  submitted,  and  final  certificate  issued, 
it  operates  to  transfer  an  equitable  estate,  and  immediately  the 
land  becomes  liable  to  taxation,  although  the  United  States  holds 
the  title  until  the  patent  is  issued.  (Citing  Johnson  y.  Crook  County^ 
53  Or.  329  [100  Pac.  294,  133  Am.  St.  Bep.  834].) 

Waters  and  Watercourses — ^Taxation  of  I^ands  Included  in  Irrigation 
Districts 

5.  Where  the  title  to  lands  that  are  included  within  the  boundary 
of  an  irrigation  district  at  the  time  such  boundaries  had  been  fixed 
pursuant  to  statute  was  in  the  United  States,  a  levy  and  assess* 
ment  of  an  irrigation  tax  thereon  after  the  title  had  passed  from  the 
government  to  an  individual  was  valid,  for  at  the  time  of  such 
transfer  the  lands  were  embraced  within  the  limits  of  the  irrigation 
district  just  as  legally  as  they  were  within  the  limits  of  the  county, 
and  no  further  proceedings  were  necessary  to  lay  a  foundation  for 
levying  a  tax  thereon. 

Waters  and  Watercourses— Fresnmption  tbat  Irrigation  District  was 
Legally  Organized. 

6.  In  a  suit  brought  to  enjoin  the  collection  of  an  irrigation 
tax,  and  where  the  validity  of  the  corporation  is  not  in  question,  it 
will  be  presumed  that  the  irrigation  district  was  legally  established. 

Waters  and  Watercourses— Restraining  Collection  of  Irrigation  Dis- 
trict Taxes. 

7.  Where  plaintiff  claimed  that  his  lands,  although  lying  within 
the  boundaries  of  an  irrigation  district,  were  not  susceptible  of 
irrigation,  being  wet,  swampy  and  requiring  drainage,  and  there- 
fore irrigation  would  be  injurious,  held  that  the  powers  of  an  equity 
court  could  not  be  invoked  to  relieve  plaintiff  from  taxation  without 
benefit,  until  after  he  had  demanded  from  the  district  board,  and 
been  refused,  the  right  to  have  his  lands  set  apart  from  the  district. 

Taxation — Condition  Precedent  to  Restraining  Collection  of  Taxes. 

8.  He  who  seeks  equity  must  do  equity,  and  before  a  taxpayer 
can  be  heard  to  urge  the  invalidity  of  a  tax  and  restrain  the  collection 
of  an  alleged  excessive  levy,  he  must  first  pay  or  tender  for  pay- 
ment the  amount  legally  levied. 

[As  to  taxpayers'  actions,  see  note  in  Ann.  Cas.  1913C,  892.] 

From  Hood  Eiver:  William  L.  Bbadshaw,  Judge. 
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In  Banc.    Statement  by  Mr.  Justice  Bean. 

This  is  an  appeal  by  A.  M.  Cannon,  for  himself,  and 
as  trustee  for  Guy  W.  Talbot,  George  F.  Nevins  and 
Oscar  Vanderbilt  from  a  decree  sustaining  the  de- 
murrer to  their  complaint  and  dismissing  the  suit 
against  the  Hood  River  Irrigation  District,  a  munici- 
pal corporation,  and  others.  His  pleading  alleges,  in 
substance,  that  he  is  the  owner  in  fee  simple  of  120 
acres  of  land  described  therein  situated  in  the  Hood 
Eiver  irrigation  district;  that  the  defendant  was 
organized  and  is  existing  under  the  provisions  of 
Chapter  7,  Title  41,  L.  0.  L. ;  that  during  the  year  1909, 
under  the  provisions  of  Section  6186,  L.  0.  L.,  the  dis- 
trict assessor  assessed  80  acres  of  plaintiff  ^s  land  at 
$18,000  for  the  purpose  of  paying  interest  on  bonds  is- 
sued by  the  district  in  1905,  to  the  amount  of  $100,000, 
and  for  construction  expenditures  incurred  by  it,  the 
tax  amounting  to  $252.  The  plaintiff  seeks  to  restrain 
the  collection  of  such  tax  upon  three  separate 
grounds:  (1)  That  the  composition  of  the  soil  and  the 
topographical  formation  is  such  that  but  a  small  por- 
tion of  the  whole  area  is  susceptible  of  irrigation,  and 
the  irrigation  of  the  land  is  of  doubtful  expediency, 
that  the  officers  levied  the  assessment  simply  because 
his  lands  are  within  the  boundaries  of  the  district,  and 
not  according  to  the  benefit  derived;  and  that  for  the 
same  year  they  assessed  all  the  tracts  therein  by  the 
same  standard  of  valuation  to  an  amount  sufficient  at 
14  mills  on  the  dollar  to  pay  the  interest  and  expenses 
of  the  district;  (2)  that  at  the  time  of  the  organization 
of  the  district  the  title  to  the  lands  on  which  the 
assessment  was  made  was  in  the  government  of  the 
United  States  and  so  remained  until  April  11,  1907, 
when  patent  issued ;  that  no  steps  had  been  taken  after 
the  issuance  of  the  patent  to  include  the  lands  within 
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the  boundaries  of  the  district  prior  to  the  assessment, 
therefore  the  same  were  not  legally  within  such  bound- 
aries, and  for  that  reason  the  assessment  was  null  and 
void;  (3)  that  the  assessor  of  the  district  for  the  pur- 
pose of  the  assessment  illegally  placed  a  valuation  of 
$225  an  acre  on  80  acres  of  his  land,  well  knowing  that 
the  same  was  not  worth  to  exceed  $100  an  acre,  and 
that  such  valuation  was  so  fixed  fraudulently  and 
capriciously  for  the  purpose  of  compelling  the  plain- 
tiff to  pay  more  than  his  equable  share  of  the  taxes  of 
such  district ;  and  that  the  assessor  was  unfair,  in  that 
he  apportioned  to  plaintiff  a  greater  number  of  acres 
of  the  whole  area  of  his  tract  than  he  did  to  other  resi- 
dents of  land  of  the  same  character  of  about  the  same 
or  greater  area. 

The  defendant  demurred  to  the  complaint  for  the 
reason  that  the  same  did  not  state  facts  sufficient  to 
constitute  a  cause  of  suit.  Afpibmbd. 

For  appellants  there  was  a  brief  submitted  by  Mr. 
A.  M.  Ca/rmon. 

For  respondents  there  was  a  brief  over  the  name  of 
Mr.  E.  E.  Stanton. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 
1.  Section  6186,  L.  0.  L.,  provides : 

* '  The  district  assessor  must,  between  the  first  Mon- 
day in  March  and  the  first  Monday  in  June  of  each 
year,  assess  all  the  lands  situated  in  the  district  as 
hereinafter  stated.  He  must  view  and  assess  upon 
the  lands  situated  in  the  district  a  charge  sufficient  to 
pay  all  charges  and  expenses,  and  all  obligations  in- 
curred by  virtue  *  *  of  the  issuing  of  any  bonds,  as 
herein  contemplated,  for  the  construction,  purchase, 
or  acquisition  of  any  canals,  works  or  property  as  con- 
templated in  this  act.    And  all  lands  situated  within 
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said  district  shall  be  assessed  and  a  charge  placed 
thereon,  in  the  manner  herein  contemplated,  in  propor- 
tion to  the  benefit  derived  by  the  construction  •  •  of 
any  canals,  works  or  property,  according  to  the  benefit 
of  each  lot,  parcel  or  tract  of  land  actually  and  sepa- 
rately received,  which  charges  must  be  collected  and 
paid  into  the  district  treasury  and  must  be  placed  to 
the  credit  of  the  district,  and  paid  out  as  in  this  act 
provided. ' ' 

It  is  contended  by  plaintiff  that  the  statute  pursuant 
to  which  the  tax  was  levied  is  unconstitutional.  The 
law  is  valid  and  has  been  upheld  and  action  thereunder 
sustained  by  this  court  in  several  cases,  namely.  Board 
of  Directors  v.  Peterson,  64  Or.  46  (128  Pac.  837,  129 
Pac.  123) ;  Payette-Oregon  Slope  Irr.  Dist.  v.  Peterson, 
76  Or.  630  (149  Pac.  1051) ;  Rathfon  v.  Payette  etc.  Irr. 
Dist.,  76  Or.  606  (149  Pac.  1044).  Laws  of  the  same 
purport  have  been  enacted  and  upheld  by  the  courts  in 
several  states. 

2.  The  complaint  of  plaintiff  is  a  general  one. 
While  he  alleges  that  but  a  small  portion  of  the  whole 
area  of  the  120-acre  tract  is  susceptible  of  irrigation, 
no  statement  is  found  as  to  how  many  acres  can  be 
so  irrigated.  A  portion  of  his  lands  being  situated  so 
as  to  be  irrigated  from  the  system  then  being  con- 
structed, the  same  would  be  benefited  thereby.  While 
plaintiff  indicates  that  there  is  a  difference  between  his 
land  and  other  tracts  assessed  in  the  district,  he  makes 
no  mention  of  what  the  difference  is,  or  whether  it  is 
trifling  or  substantial.  He  avers  that  80  acres  of  his 
domain  were  assessed  at  $225  an  acre,  and  that  other 
lands  in  the  district  were  taxed  by  the  same  standard 
of  valuation ;  yet  it  is  not  alleged  that  there  was  any 
difference  in  the  location  of  his  property  with  refer- 
ence to  the  canal,  or  otherwise,  or  any  reason  shown 
why  he  would  not  be  benefited  to  the  same  extent  as 
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other  land  owners  subject  to  the  tax.    The  first  cause 
of  the  complaint  does  not  state  a  cause  of  suit. 

3.  The  third  separate  cause  of  suit,  to  the  effect  that 
the  assessor  placed  a  valuation  of  $225  an  acre  upon 
the  land  when  he  knew  at  the  time  that.it  was  not 
worth  in  excess  of  $100  an  acre,  and  that  the  assess- 
ment was  fraudulently  and  capriciously  made  for  the 
purpose  of  compelling  the  plaintiff  to  pay  more  than 
his  equable  share  of  the  taxes,  is  a  mere  conclusion. 
Facts  are  not  stated  showing  that  other  acres  in  the 
district  were  not  assessed  upon  the  same  valuation, 
and  in  order  for  the  plaintiff  to  be  injured  his  assess- 
ment must  be  shown  to  be  out  of  proportion  to  that  of 
the  other  lands  taxed.  It  is  not  sufficient  for  the  plain- 
tiff to  allege  that  the  assessment  was  fraudulent, 
but  it  is  incumbent  upon  him  to  state  the  facts  upon 
which  such  wrong  is  based.  Fraud  will  not  be  pre- 
sumed :  SotUhern  Oregon  Co.  v.  Coos  County,  39  Or. 
185  (64Pac.  646). 

4.  The  second  cause  of  suit  alleges  that  at  the  time 
of  the  organization  of  the  district  the  title  to  the  lands 
was  in  the  government  of  the  United  States.  It  does 
not  show  whether  at  that  time  the  final  certificate  for 
the  land  had  been  issued  by  the  United  States  Land 
Department. 

Where  a  homestead  entry  has  been  made  under  the 
laws  of  the  United  States,  final  proof  submitted,  and 
final  certificate  issued,  it  operates  to  transfer  an  equi- 
table estate,  and  immediately  renders  the  land  liable 
to  taxation,  although  the  United  States  holds  the  title 
until  the  patent  issues :  Johnson  v.  Crook  Coimty,  53 
Or.  329  (100  Pao.  294,  133  Am.  St.  Eep.  834) ;  37  Cyc. 
867. 

5.  However,  the  tax  upon  the  tract  in  question  was 
not  levied  prior  to  the  issuance  of  the  patent.    The 
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boundary  lines  pf  the  irrigation  district  had  been  fixed 
pursuant  to  the  statute  in  so  far  as  shown  by  the  com- 
plaint, and  when  the  title  passed  from  the  government 
of  the  United  States  the  land  was  embraced  within  the 
limits  of  the  irrigation  district  just  as  legally  as  it  was 
within  the  limits  of  the  county;  and  no  further  pro- 
ceedings were  necessary  in  order  to  lay  a  foundation 
for  levying  a  tax  thereon.  If  the  plaintiff  was  dis- 
satisfied on  account  of  his  land  being  included  within 
the  district,  he  should  have  pursued  the  remedy 
pointed  out  by  the  statute. 

6.  This  is  not  an  action  to  test  the  validity  of  the 
corporation,  and  we  must  assume  that  the  district  was 
legally  organized :  Oregon  8.  L.  By.  Co.  v.  Pioneer  Irr. 
Dist,  16  Idaho,  578  (102  Pac.  904). 

7.  In  Andrews  v.  LUlian  Irr.  Dist.,  66  Neb.  458  (92 
N.  W.  612,  97  N.  W.  336),  where  an  irrigation  district 
was  formed  under  a  law  similar  to  ours,  plaintiff 
claimed  that  his  lands  were  not  susceptible  of  irriga- 
tion, were  wet  and  swampy,  requiring  drainage,  and 
that  irrigation  would  be  injurious.  It  wps  held  that 
the  equitable  powers  of  the  court  could  not  be  invoked 
to  relieve  the  plaintiff  from  the  burden  of  taxation 
without  benefit  until  after  he  had  demanded  from  the 
district  board,  and  been  refused,  the  right  to  have  his 
lands  set  apart  from  the  district.  The  law  governing 
irrigation  districts  has  been  three  times  amended  since 
the  tax  in  question  was  levied. 

8.  Passing  the  matter  of  the  manner  of  asserting  the 
complaint,  there  is  another  potent  reason  why  the 
plaintiff  cannot  enjoin  the  collection  of  the  tax.  One 
invoking  the  powers  of  a  court  of  equity  must  do 
equity,  and  before  a  taxpayer  can  be  heard  to  urge  the 
invalidity  of  a  tax  and  enjoin  the  collection  of  an  ex- 
cessive levy,  he  must  first  pay  or  tender  for  payment 
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the  amount  legally  levied.  The  plaintiff  fails  to  al- 
lege that  he  has  done  this :  Brown  v.  School  Dist.,  12 
Or.  345  (7  Pac.  357) ;  Goodnough  v.  Powell,  23  Or.  525 
(32  Pac.  396);  Hibernian  Ben.  8oc.  v.  Kelly,  28  Or. 
173  (42  Pac.  3,  52  Am.  St.  Eep.  769,  30  L.  R.  A.  167) ; 
Dayton  v.  Multnomah  Co.,  34  Or.  239,  247  (55  Pac. 
23) ;  Alliance  Trust  Co.  v.  Multnomah  County,  38  Or. 
433,  437  (63  Pac  498).  The  complaint  is  vuhierable 
to  the  demurrer. 

There  was  no  error  in  the  ruling  of  the  lower  court, 
and  the  judgment  is  affirmed.  Affirmed. 

Mb.  Justiob  Eakin  took  no  part  in  the  considera- 
tion of  this  case. 

Mb.  Justice  Habbis  did  not  sit. 


Argued  January  4,  affirmed  January  18,  1910. 

SINK  V.  ALLEN.* 

(154  Pac.  415.) 

Appeal  and  Error— Wlien  Verdict  will  not  be  Dlatorbed. 

1.  Where  a  cause  is  tried  before  a  jury  and  there  is  any  sub- 
stantial evidence  to  support  the  issues  made,  in  the  absence  of  error 
of  law,  the  verdict  is  conclusive. 

Bills  and  Notes— Evidence  of  Fraud— Validity. 

2.  In  an  action  on  a  note  given  to  a  broker  in  payment  of  com- 
missions on  a  transaction  not  completed  when  note  was  executed, 
evidence  examined  and  lUld  to  show  that  the  execution  of  the  note 
and  its  delivery  was  procured  by  fraud. 

Bills  and  Notes— Bights  of  Purchaser  in  Oood  Faith  and  Without 
Notice. 

3.  Where  it  is  proven  that  the  note  in  controversy  was  procured 
through  fraud,  the  payee's  transferee  is  in  no  position  to  enforce 
payment,  unless  he  is  a  purchaser  in  good  faith  and  without  notice 
of  such  fraud. 


*The  effect  of  fraud  in  the  inception  of  negotiable  instruments 
transferred  on  the  presumption  that  he  knew  the  facts  that  impeach 
its  validity  and  on  whom  is  the  burden  of  proof  is  discussed  in  note 
in  17  L.  &.  A.  928.  Reporteb. 
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BillB  and  Notes— Burden  of  Proof  to  Show  Good  Faltb. 

4.  Where  it  is  established  that  the  original  payee  obtained  the 
note  on  which  action  is  brought  through  fraud,  his  transferee  has 
the  burden  of  proof,  and  must  show  he  acquired  such  note  in  good 
faith,  for  value,  and  without  notice  of  such  infirmity. 

[As  to  who  IB  a  bona  fide  holder,  see  note  in  11  Am.  St.  Bep. 
309.] 

Trial— Order  of  Proof  la  In  DlBcretloii  of  Oonrt. 

5.  The  order  of  proof  is  in  the  sound  discretion  of  the  court, 
and  it  is  not  an  abuse  of  such  discretion  in  an  action  on  a  note 
alleged  to  have  been  obtained  through  fraud  with  which  the  in- 
dorsees were  charged  to  allow  proof  of  such  fraud,  before  the  intro- 
duction of  proof  that  the  present  holder  was  charged  with,  and  had 
knowledge  of  the  fraud. 

BillB  and  Kotes-^ETldenoe  not  Sufficient  to  Show  Holder  a  Bona  Fide 
Purchaser. 

6.  In  an  action  on  a  note  alleged  to  have  been  procured  through 
fraud,  evidence  examined  and  held  to  show  that  the  plaintiff  was  not  a 
bona  fide  purchaser  of  said  note  for  value,  and  without  notice. 

From  Sherman :  David  R.  Pabkeb,  Judge. 

Department  1.    Statement  by  Mb.  Justice  McBbide. 

This  is  an  action  by  E.  Sink  to  recover  npon  a  prom- 
issory note  given  by  J.  M.  Allen  to  one  Walter  H. 
Moore,  and  by  him  indorsed  as  collateral  security  upon 
a  joint  note  from  himself  and  J.  A.  Harbke  to  the 
Wasco  Milling  Bank,  in  Moro.  Harbke  subsequently 
paid  the  note  given  to  the  bank,  and  the  Allen  note  was 
turned  over  to  him.  Harbke  states  the  acts  constitijt- 
ing  his  title  to  the  note  in  this  language : 

''In  the  first  place,  I  paid  what  he  [Moore]  bor- 
rowed at  the  bank  to  buy  an  automobile  with,  and  the 
note  was  turned  over  to  me.  I  held  it  until  I  sold  my 
part  of  the  garage  to  him.  Then  he  turned  over  that 
note  with  some  others.  We  probably  had  a  couple  or 
three  thousand  dollars  standing  out  here,  and  he  took 
the  whole  thing  and  gave  me  two  or  three  different 
notes,  and  then  his  bwn  note  for  $800.  •  •  The  money 
we  borrowed  we  used  in  the  automobile  business.  If 
I  had  stayed  in  the  business,  half  of  the  money  would 
be  mine,  but  I  sold  out,  and  that  money  was  carried 
right  along  with  the  debts,  so  it  all  came  out  of  him.'* 
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The  facts  leading  np  to  the  execution  of  the  note 
by  Allen  and  its  subsequent  transfer  to  plaintiff  may 
be  briefly  summarized  as  follows:  For  years  W.  H. 
Moore  and  defendant  had  been  very  close  friends. 
Defendant  was  living  at  Sisters,  Crook  County,  Ore- 
gon, but  had  large  holdings  of  real  estate  in  Sherman 
County,  which  he  wanted  to  sell,  and  for  several  years 
Mr.  Moore  had  been  living  in  Portland,  and  had  been 
engaged  in  the  real  estate  business,  banking,  invest- 
ments, etc.  In  the  fore  part  of  May,  1913,  defendant 
and  his  wife,  having  business  in  the  Henry  Building, 
in  Portland,  noticed  Walter  H.  Moore's  name  on  one 
of  the  office  doors.    Mr.  Allen  said : 

''I  will  go  in  and  see  Walter;  I  have  known  him  for 
years. ' ' 

In  the  office  they  found  Mr.  Moore,  J.  A.  Harbke, 
and  an  elderly  man  by  the  name  of  Springer.  Moore 
introduced  Mr.  Harbke  to  Mr.  and  Mrs.  Allen  as  his 
partner,  saying,  in  effect,  that  they  were  soon  coming 
back  to  Sherman  County  to  engage  in  the  automobile 
and  real  estate  business,  that  Harbke  would  run  the 
business  in  town,  and  that  he  would  look  after  it  on 
the  outside.  Moore  left  the  office  a  few  minutes,  and 
Allen  noticed  that  Harbke  and  Springer  were  talking 
about  a  deal  for  Springer's  property,  but  that  Harbke 
did  not  seem  to  have  anything  satisfactory  to  offer. 
Allen  then  said  that  he  had  a  stock  and  grain  ranch 
that  might  suit  Springer's  son,  the  one  for  whom  the 
deal  was  to  be  made.  While  Allen  and  Springer  were 
talking  Moore  returned,  and,  after  conversing  with 
Harbke  in  an  undertone  for  a  time,  asked  Harbke  if 
he  had  nothing  else  to  put  up.  Then  Moore  heard 
Allen  and  Springer  talking  trade,  and  he  joined  them 
and  said: 
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**Why,  Johnny,  I  didn't  know  your  place  was  for 
sale.  I  thought  yon  had  ffot  rid  of  that.  Yes;  your 
place  would  be  just  what  this  man  wants." 

Thereupon  they  discussed  various  phases  of  the  pro- 
posed deal,  the  kinds  and  values  of  the  respective 
properties,  etc.,  and  arrangements  were  made.  That 
afternoon  Allen  and  his  wife  went  out  with  Moore  and 
Springer  to  look  over  the  Springer  properties  in  Port- 
land which  were  to  be  considered  in  the  trade.  Allen 
informed  Mr.  Moore  that,  not  being  familiar  with  Port- 
lancF  prices,  he  would  have  to  depend  on  him  as  an  old 
friend  to  see  that  he  got  a  good  deal  and  right  prices ; 
also  that  the  property  must  be  such  that  AJlen  could 
secure  a  loan  of  at  least  $15,000  on  it  in  order  to  clear 
up  indebtedness  and  pay  the  mortgages  on  his  farm, 
as  he  would  have  to  turn  the  farm  over  to  Springer 
clear  of  encumbrance.  Moore  assured  him  he  would 
see  to  it  that  Allen  got  that  much  or  even  $20,000  if 
he  needed  it  as  a  loan  on  the  Springer  property,  and 
would  see  that  the  prices  were  fair  and  reasonable. 
The  first  property  looked  at  was  on  Lucretia  Street, 
and  was  priced  to  Allen  at  $15,000,  and  Moore  told  him 
it  was  well  worth  it.  They  looked  over  the  remainder 
of  the  property,  had  a  general  understanding  in  re- 
gard to  the  same,  and  arranged  for  Mr.  Springer's 
son  to  examine  the  Allen  properties  in  Sherman 
County.  Agreeing  to  meet  later,  defendant  and  his 
wife  went  home.  Upon  n6tice  from  Moore  they  re- 
turned to  Portland  the  latter  part  of  May,  where  they 
again  talked  over  the  details  of  the  trade.  Among 
other  things,  Allen  found  that  the  price  of  the  Lucretia 
Street  property  had  been  raised  from  $15,000  to 
$25,000.  Allen  objected  to  this,  but  Moore  insisted 
that  the  property  was  well  worth  that  amount,  that  it 

would  be  easy  to  secure  the  necessary  loan,  and  that 
ft 
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the  deal  was  a  good  one.  Finally,  the  terms  having 
been  again  accepted  nnder  Moore's  assurance  and 
the  positive  understanding  and  condition  that  unless 
the  loan  could  be  secured  the  deal  could  not  be  com- 
pleted, Moore  went  to  Attorney  Hosford's  office  and 
had  the  contract  drawn.  Later  in  the  day  they  all 
went  to  the  attorney's  office  and  on  the  plea  that 
the  Springers  were  in  great  haste  to  catch  the  train, 
the  contract  was  only  hastily  sketched  over  and  ex- 
plained, but  not  read.  Moore  assuring  Allen  that 
everything  was  all  right,  the  contract  was  signed,  and 
immediately  sent  to  Southern  Oregon  for  the  signa- 
tures of  the  other  parties  thereto.  It  was  some  time 
before  Allen  saw  the  contract  again,  and  before  he 
found  out  that  the  clause  concerning  the  $15,000  loan 
had  been  omitted,  -^ter  signing  the  contract  the 
Springers  immediately  left,  and  Moore  and  Mr.  and 
Mrs.  Allen  went  down  on  the  street.  Moore  then  asked 
Mr.  and  Mrs.  Allen  to  go  over  to  his  office,  and  sug- 
gested that  they  give  him  the  note  now  in  question  to 
cover  his  commission.  They  informed  Mr.  Moore  that 
the  deal  was  yet  uncertain,  and  that  the  commission 
was  not  yet  due,  but  he  finally  prevailed  upon  them  to 
go  up  to  his  office.  There  he  referred  to  old  times, 
reciting  several  instances  in  which  they  had  helped  one 
another,  and  claiming  that  their  relations  had  been  a 
great  deal  like  brothers.  He  informed  them  that  of 
late  years  he  had  had  a  hatd  time,  that  the  note  would 
help  him,  and  again  assured  Allen  that  the  deal  would 
go  through  and  was  a  good  transaction,  that  he  would 
see  to  it  that  Allen  secured  the  loan  above  referred  to, 
and  that  the  note  should  never  go  out  of  his  hands, 
and,  further  promising  them  that  in  case  the  deal 
should  not  go  through  he  would  return  the  note  to 
them,  he  wheedled  Allen  into  signing  the  note,  which 
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was  for  $1,659.25.  Of  this  $1,000  was  commission 
from  Allen  to  Moore,  and  the  balance  was  a  part  of 
Springer's  commission,  assmned  by  Allen  as  a  part  of 
the  terms  of  the  deal,  all  to  become  due  when  the  deal 
was  completed.  Notwithstanding  Moore 's  promise  not 
to  transfer  the  note,  in  just  about  one  week's  time  he 
had  sent  the  note  up  to  his  partner  at  Moro,  where  it 
was  put  up  as  collateral  security  to  the  bank  at  Moro 
for  a  partnership  loan  to  Moore  &  Harbke  for  $1,000. 
Later  Harbke  paid  off  the  note  to  which  the  said  note 
of  AJlen  was  collateral,  and  said  note  of  Allen  was 
turned  over  to  him.  About  August,  1913,  Moore  & 
Harbke  claim  to  have  dissolved  their  said  partnership 
business  in  Sherman  County,  and  Harbke  claims  to 
have  acquired  the  note  in  the  adjustment  of  said  busi- 
ness with  Moore,  but  did  not  take  over  the  note  until 
after  he  had  conferred  with  plaintiff  in  regard  to  the 
same,  and  thereupon  some  understanding  was  had  to 
the  effect  that,  when  Harbke  should  take  over  the  Allen 
note,  it  should  be  passed  on  to  plaintiff,  and  Harbke 
should  have  credit  for  the  amount  of  the  same,  upon 
a  note  for  $27,000  claimed  to  be  due  from  him  to  plain- 
tiff. Harbke  did  not  indorse  the  note  to  plaintiff. 
Plaintiff  claims  to  have  accepted  the  Allen  note,  with- 
out indorsement  as  aforesaid,  for  the  full  amount  of 
its  principal  and  interest,  and  to  have  credited  the  same 
upon  a  note  for  $27,000  from  Harbke  to  him,  secured 
by  one  of  the  best  farms  in  Sherman  County ;  that  said 
$27,000  note  of  Harbke  so  due  to  him  was  kept  in 
Harbke 's  safe  in  his  office  in  Portland,  to  which  plain- 
tiff had  no  key;  that  they  took  this  note  out  of  Harbke 's 
safe,  acting  together,  and  took  it  over  to  another  office 
to  have  a  bookkeeper  indorse  the  payment  on  the  back 
in  order,  as  plaintiff  said,  that  it  might  be  done  legally. 
In  the  meantime  Allen  and  Moore  had  made  many  at- 
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tempts  to  secure  the  loan  on  the  Springer  property. 
After  remaining  in  Moro  a  few  months  Harbke  re- 
turned to  Portland,  and,  at  Moore's  suggestion,  Allen 
tried  to  get  the  said  loan  through  Harbke.  He  also 
tried  through  many  others,  but  the  best  offers  he  could 
get  were  from  only  $7,000  to  $9,000,  thus  showing  that 
Moore's  valuation  of  the  Springer  property  was  ridicu- 
lously high,  and  that  the  values  had  been  grossly  mis- 
represented. Not  being  able  to  get  the  required  loan, 
the  deal  fell  through,  the  commission  was  never  earned, 
and  the  said  note  was  wholly  without  consideration. 
Allen  then  made  efforts  to  get  the  note  back  from 
Moore.  He  phoned  to  him  at  Moro  from  Redmond,  in 
Crook  County,  and  after  a  strenuous  effort  he  arranged 
for  a  meeting  with  him  in  Portland,  but  Moore  was 
sick  and  unable  to  come,  and  the  next  day  or  the  day 
following  Allen  read  of  Moore's  death.  Moore  and 
Harbke  had  been  associated  together  for  many  years 
in  various  business  undertakings,  part  of  the  time  as 
partners.  Harbke  and  Sink  were  also  closely  asso- 
ciated and  connected  in  business  deals,  sometimes  hold- 
ing themselves  out  as  partners.  They  used  the  same 
office  and  equipment,  their  business  cards  bore  the  in- 
scription ''Harbke  &  Sink,"  with  their  office  address, 
and  Sink  kept  some  of  his  most  valuable  papers  in 
Harbke 's  safe,  particularly  Harbke 's  own  note  for 
$27,000. 

Upon  the  trial  there  was  a  verdict  and  judgment  for 
defendant,  from  which  plaintiff  appeals.    Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  L.  E.  Croitch. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Bright,  Bryant  S  Ellis  and  Mr.  Robert  R.  But- 
ler, with  an  oral  argument  by  Mr.  Cornelius  J.  Bright. 
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Mb.  Justicb  MoBbide  delivered  the  opinion  of  the 
court 

1.  This  case  having  been  tried  before  a  jury,  it  fol- 
lows that,  if  there  is  any  substantial  evidence  tending 
to  support  the  defense  interposed,  the  verdict,  in  the 
absence  of  error  of  law,  is  conclusive,  and  a  discussion 
of  the  comparative  weight  of  the  evidence  is  therefore 
unnecessary. 

2.  It  seems  clear  to  us  that  Moore  perpetrated  a 
cruel  fraud  upon  a  confiding  old  friend  in  obtaining 
the  note.  Allen  received  nothing  for  it  whatever,  and 
it  was  put  into  circulation  in  violation  of  Moore's 
solemn  promise  not  to  so  use  it.  All  the  evidence  in- 
dicates  that  Allen  was  inexperienced  in  business,  that 
he  relied  upon  Moore  as  an  old  and  confidential  friend 
to  guide  and  assist  him  in  the  deal,  and  that  the  execu- 
tion of  the  written  contract  was  hurried  up  by  Moore 
with  a  view  to  prevent  Allen  from  observing  that  an 
important  stipulation  in  the  contract  had  been  omitted. 

3.  Under  the  circumstances  Moore  could  never  have 
enforced  payment  of  the  note,  and,  if  Harbke  was  not 
a  purchaser  in  good  faith  and  without  notice  of  the 
infirmity  of  the  note,  he  and  plaintiff,  to  whom  he 
transferred  it  without  indorsement,  are  in  no  better 
position. 

4.  Moore's  fraud  being  shown,  the  burden  of  proof 
to  show  the  good  faith  of  Harbke  was  upon  the  plain- 
tiff: Owens  V.  Snell,  29  Or.  483  (44  Pac.  827) ;  Broum 
V.  Feldwert,  46  Or.  363  (80  Pac.  414). 

5.  It  is  contended  that  the  court  erred  in  admitting 
evidence  of  fraud  upon  the  part  of  Moore  in  obtaining 
the  note  before  the  defendant  had  shown  that  Harbke 
took  it  with  notice  of  the  defenses  which  defendant 
had  against  it,  and  the  case  of  Dreilling  v.  First  Nat. 
Bmk,  43  Kan.  197  (23  Pac.  94,  19  Am.  St.  Eep.  126), 
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is  dted  in  support  of  this  proposition.  The  case 
merely  holds  that  under  the  particular  circumstances 
there  disclosed  the  court  had  the  right  to  determine 
the  order  of  proof,  and  that  it  did  not  err  in  requiring 
the  defendant  to  introduce  evidence  of  plaintiff's  bad 
faith  before  attempting  to  show  fraud  in  the  execution 
of  the  note.  As  there  observed,  tiie  order  of  proof  is 
a  matter  largely  in  the  discretion  of  the  court,  and  in 
the  case  at  bar  the  court,  in  the  exercise  of  a  like  dis- 
cretion, allowed  proof  of  the  original  fraud  to  be  first 
introduced. 

6.  In  this  case  the  natural  course  of  inquiry  would 
seem  to  direct  itself  to  the  following  propositions: 
(1)  Was  the  note  procured  by  fraud  and  without  con- 
sideration? (2)  Did  the  indorsees  of  the  note  have 
knowledge  of  such  circumstances  as  should  have  put 
them  upon  inquiry  as  to  any  fraud  in  the  procurement 
of  the  note  T  The  first  proposition  is  too  clearly  proved 
to  admit  of  doubt.  Was  there  any  evidence  to  sustain 
the  second  T  While  the  evidence  might  not  satisfy  the 
members  of  this  court  sitting  as  triers  of  the  fact,  yet, 
if  from  the  whole  case  there  was  any  evidence  tend- 
ing to  support  defendant's  contention,  we  are  bound 
by  it ;  and  we  think  there  is  such  evidence.  It  tended 
to  show  that  Harbke  and  Moore  were  partners  in  the 
real  estate  business,  and  that  Harbke  was  present  when 
the  original  negotiations  were  broached  with  Springer. 
A  few  days  afterward  the  note  turns  up  in  the  bank 
at  Moro  as  security  for  a  partnership  note  of  Moore  & 
Harbke.  It  is  inconceivable  under  the  circumstances 
that  Harbke  did  not  know  that  no  sale  had  been  effected 
by  Moore  for  defendant,  and  incredible  that  he  did  not 
know  that  the  note  was  given  for  commission  not  yet 
earned,  and  which  any  busiaess  man  ought  to  know 
would  probably  never  be  earned.    He  says  that  later 
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Be  paid  off  the  partnership  note  and  it  was  turned  over 
to  him,  bnt  his  testimony  indicates  that  he  considered 
himself  only  a  part  owner  until  he  and  Moore  dissolved 
partnership,  whereupon  finding,  as  he  says,  tiiat  the 
plaintiff  would  take  it,  he  turned  it  over  to  him  with- 
out indorsement  and  received  credit  upon  an  alleged 
$27,000  note  which  he  had  given  plaintiff,  but  which 
he  kept  in  his  own  safe.  In  addition  to  this,  there  is 
evidence  tending  to  show  that  Harbke  and  Sink  were 
doing  business  as  partners,  and  that  their  relations 
were  very  intimate.  From  these  and  other  circum- 
stances the  jury  probably  concluded  that  Harbke  and 
Moore  were  partners  in  the  attempt  to  swindle  defend- 
ant in  the  first  place  by  getting  him  to  enter  into  an 
impossible  deal  and  giving  a  note  for  which  there  was 
no  honest  consideration,  and  that  plaintiff  was  merely 
helping  Harbke  to  play  the  game.  They  had  the  wit- 
nesses before  them,  and  could  observe  their  appear- 
ance and  manner  of  testifying.  While  courts  should 
be  slow  to  question  the  validity  of  negotiable  paper, 
they  should  be  vigilant  to  protect  the  ignorant  and 
unwary  from  the  machinations  of  those  who  by  trans- 
actions such  as  these  have  brought  much  discredit  upon 
the  teal  estate  business  in  this  state  and  who  are  the 
bane  of  those  who  are  legitimately  and  honestly  con- 
ducting it. 
The  judgment  is  affirmed.  Affibmed. 

Mb.  Chibp  Justice  Mooee,  Mb.  Justice  Bubnbtt  and 
Mb.  Justice  Benson  concur. 
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Motion  to  diamiss  appeal  filed  December  19,  1915,  appeal  dismiBsed 

January  18,  1916. 

BBEWSTEB  v.  SPBINGEB. 

(154  Pae.  418.) 

New  Trial— Error  of  Law  at  Trial  as  Oroimdi  Therefor. 

1.  Section  548,  L.  O.  L.,.  provides  that  an  order  setting  aside  a 
judgment  and  granting  a  new  trial,  for  the  purpose  of  being  reviewed, 
•hafi  be  deemed  a  ju^^ment  or  decree.  The  trial  court  has  the  right, 
where  an  error  has  been  committed  that  is  so  prejudicial  to  the  de- 
feated party  that  on  appeal  the  judgment  or  decree  would  be  reversed, 
to  correct  the  error  by  setting  the  judgment  aside  and  grant  a  new 
trial  either  iua  sponte  or  on  motion. 

[As  to  power  of  court  to  grant  a  new  trial  on  its  own  motion, 
see  note  in  Aim.  Oas.  1914A,  412.] 

Appeal  and  Error— Amending  Bill  of  EzcepUoni  Before  Hearing  on 
AppeaL 

2.  Jurisdiction  of  the  eause  is  retained  by  the  trial  court  regard- 
less of  the  fact  that  the  ease  has  been  appealed,  and  it  may  at  any 
time  before  the  appeal  is  heard  and  determined  amend  the  bill  of 
exceptions  so  it  wUl  conform  to  the  facts. 

Appeal  and  Error— Vacation  of  Judgment  to  Bfake  Finding!  and  Re- 
entry of  Judgment. 

3.  Following  precedents  already  established  in  this  state,  a  trial 
court  may  within  the  time  limited  therefor  set  aside  a  judgment  and 
amend  the  final  determination  by  making  and  filing  findings  and  ren- 
der judgment  thereon,  even  where  an  appeal  hits  been  taken  but  not 
heard,  and  it  is  the  dutv  of  such  trial  court  to  do  so  in  order  to  save 
the  expense  of  an  appeal,  which  without  such  amendment  would  neces- 
sarily result  in  a  reversal  of  the  judgment. 

From  Crook:  T.  E.  J.  Dufpy,  Judge. 

This  is  an  action  by  George  H.  Brewster  against 
G.  Springer,  County  Judge,  J.  P.  Blanchard  and  H.  J. 
Overturf,  County  Commissioners,  in  which  plaintiff 
prevailed  and  defendants  appeal.  The  facts  are  set 
fortli  in  the  opinion  of  the  court  Respondent  files 
motion  to  dismiss  the  appeaL         Appeal  Dismissed. 

Mr.  Jay  H.  Upton,  for  the  motion. 

Mr.  M.  R.  EUiott  and  Mr.  WUlard  H.  Wirtz,  Dis- 
trict Attorney,  contra. 
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Opinion  by  Mb.  Chief  Justice  Moobe. 

The  plaintiff,  George  H.  Brewster,  by  consideration 
of  the  Circuit  Court  of  the  State  of  Oregon  for  Crook 
County,  obtained  a  judgment  against  the  defendants, 
G.  Springer,  as  County  Judge  of  that  county,  and  J.  P. 
Blanchard  and  H.  J.  Overturf,  as  County  Commis- 
sioners thereof,  and  they  appealed.  Thereafter,  but 
during  the  term  of  court  at  which  the  judgment  was 
rendered,  an  order  was  made  by  the  trial  judge  set- 
ting aside  the  judgment  on  the  ground  that  no  findings 
of  fact  or  of  law  had  been  made.  Thereupon  such 
findings  were  made  and  filed,  and  predicated  thereon 
judgment  was  given  as  in  the  first  instance,  and  the 
defendants  again  appealed.  The  plaintiff's  counsel 
moves  to  dismiss  the  first  appeal,  because  the  judg- 
ment  thus  undertaken  to  be  reviewed  has  been  vacated. 
The  defendants'  counsel  resist  the  application,  con- 
tending that,  the  first  appeal  having  been  duly  per- 
fected, the  trial  court  thereby  lost  jurisdiction  of  the 
cause,  and  was  powerless  to  set  aside  the  judgment. 

1.  In  Smith  Typewriter  Co.  v.  McGeorge,  72  Or.  523, 
525  (143  Pac.  905,  906),  in  referring  t6  Section  548, 
L.  0.  L.,  it  is  said : 

**  Under  the  provisions  of  this  statute,  the  right  of 
a  Circuit  Court  to  set  aside  a  judgment  and  ^^nt  a 
new  trial  can  be  exercised  only  when  in  the  trial  of  a 
cause  an  error  has  been  committed  which  is  so  preju- 
dicial to  the  defeated  party  that  the  jud^ent  ren- 
dered against  him  would,  if  allowed  to  remam  in  force, 
be  reversed  on  appeal.  When  the  trial  court,  within 
the  time  allowed^  discovers  that  such  a  mistake  of  law 
hsLQ  been  made,  it  may  5wa  sponte,  or  on  motion,  cor- 
rect the  error  by  setting  aside  the  judgment  and  grant- 
ing a  new  trial,  thereby  avoiding  the  necessity  of  and 
the  expense  that  would  be  incurred  by  an  appeaL'^ 
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To  the  same  effect,  see,  also,  Rudolph  v.  Portland 
Ry.,  L.  £  P.  Co.,  72  Or.  560  (144  Pac.  93) ;  Frederick 
&  Nelson  v.  Bard,  74  Or.  457  (145  Pac.  669). 

2.  Notwithstanding  an  appeal  from  a  judgment  may 
have  been  taken  and  perfected,  jurisdiction  of  the 
cause  is  retained  by  the  trial  court  sufficient  to  em- 
power it,  at  any  time  before  the  appeal  is  heard  and 
determined,  to  amend  the  bill  of  exceptions  so  as  to 
make  it  conform  to  the  facts :  State  ex  rel.  v.  Estes,  34 
Or.  196  (51  Pac  77,  52  Pac.  571,  55  Pac.  25) ;  Block  v. 
S amnions,  37  Or.  600  (55  Pac.  438,  62  Pac.  290) ;  Mc- 
Gregor V.  Oregon  R.  £  N.  Co.,  50  Or.  527  (93  Pac.  465, 
14  L.  B.  A.  (N.  S.)  668) ;  Ferrari  v.  Beaver  HiU  Coal 
Co.,  54  Or.  210  (94  Pac.  181,  95  Pac.  498, 102  Pac.  175, 
1016) ;  McCann  v.  Bums,  73  Or.  167  (136  Pac.  659, 143 
Pac.  916, 1099). 

3.  Analogous  to  the  rules  thus  established  in  this 
state,  it  must  follow  upon  principle  that  a  trial  court 
may,  within  the  time  limited  therefor,  set  aside  a  judg- 
ment and  amend  the  final  determination  by  making 
and  filing  findings  of  fact  and  of  law  and  render  judg- 
ment thereon,  and  that  it  is  not  only  within  the  power 
of  that  court  to  make  the  correction,  notwithstanding 
an  appeal  may  have  been  taken  and  not  heard,  but  that 
the  duty  devolves  upon  it  to  do  so,  in  order  to  save 
the  expense  of  an  appeal,  which  without  such  amend- 
ment must  necessarily  result  in  a  reversal  of  the 
judgment. 

The  first  appeal  should  be  dismissed;  and  it  is  so 
ordered.  Dismissed. 
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Argued  December  16,  1915,  affirmed  January  18,  1916. 

McGILCHEIST  v.  POBTLAND  E.  &  E.  BY.  CO.* 

(154  Pac.  419.) 

Appeal  and  Error— Evidence  Inserted  in  Bill  of  Exceptions. 

1.  During  trial  when  an  exception  is  taken  to  the  ruling  of  the 
court  upon  the  admission  or  exclusion  of  evidence,  so  much  of  the 
testimony  aa  will  enable  the  appellate  court  to  fully  understand  the 
question  involved  must  be  copied  into  the  bill  of  exceptions.  How- 
ever, if  an  exception  relates  to  the  giving  of  an  instruction  which, 
under  the  pleadings,  would  have  been  an  improper  application  of  the 
rules  of  law  to  the  case  under  any  view  that  might  be  taken,  the 
error  will  be  reviewed  on  appeal,  though  no  testimony  is  incorporated 
in  the  bill  of  exceptions.  (Approving  Eaiha  y.  Coos  Bay  Co<U  4r  Fuel 
Co,,  77  Or.  275  [149  Pac.  940].) 

Exceptions,  Bill  of-— Court  to  Allow  Brief  Synopsis  of  All  the  Evi- 
dence. 

2.  The  law  only  requires  that  when  a  trial  court  settles  and 
allows  a  bill  of  exceptions,  and  sets  forth  therein  a  brief  synop- 
sis of  all  the  evidence  received,  such  statement  is  adequate  to  a 
proper  review  of  the  instructiona  excepted  to  that  had  been  given  or 
refused. 

Oarriers— Care  Beqnlred  to  Prevent  Injury  to  (Passenger. 

3.  A  common  carrier  of  passengers  for  hire  owes  to  its  patrons  the 
very  highest  degree  of  care  and  foresight  consistent  with  the  prac- 
tical operation  of  its  road  or  the  utmost  skill,  care  and  diligence  con- 
eistent  with  its  business,  taking  into  consideration  the  instrumentali- 
ties employed  and  the  dangers  naturally  to  be  apprehended. 

Kegligence — ^When  Doctrine  of  Comparative  Negligence  is  Becognlzed. 

4.  In  this  state  the  doctrine  of  comparative  negligence  is  not  rec- 
ognized, except  in  cases  where  the  relation  of  employer  and  em- 
ployee exists,  and  as  such  relation  waa  not  maintained  in  the  case 
at  bar,  no  error  was  committed  in  modifying  the  first  requested 
instruction. 

Trial— Modifying,  Oivlng  or  Befusing  Bequested  Instructions. 

5.  In  an  action  for  personal  injury  against  a  street  railroad  by 
one  injured  while  attempting  to  alight  from  its  car  after  an  invita- 
tion so  to  do  by  one  in  charge  of  such  car,  and  by  reason  of  the  neg- 
ligent starting  of  such  car,  threw  plaintiff  to  the  ground,  causing  the 
injury  complained  of,  an  instruction  that  if  defendant  opened  the 
gate  and  plaintiff,  in  alighting,  were  exercising  ordinary  care,  even 
though  the  car  was  moving,  yet  if  by  reason  of  the  quick  and 
unexpected  jerk  of  the  car  plaintiff  waa  thrown  to  the  ground  and  in- 
jured, then  defendant  would  be  guilty  of  negligence  and  plaintiff  might 

*The  matter  of  negligence  in  getting  on  or  off  a  moving  street-car 
is  discussed  in  notes  in  SB  L.  B.  A.  786;  30  I«.  &  A.  (N.  a)  270. 

BSPOBTXR. 
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recover,  unless  plaintiff  was  guilty  of  contribatory  negligence,  fairly 
expressed  the  requested  instruction  of  plaintiff  that,  "if  the  car  was 
slowed  down  to  a  slow  rate^of  speed,  so  that  an  ordinarily  prudent 
person  would  have  thought  It  safe  to  alight,  and  plaintiff  while  at- 
tempting to  alight  was  thrown  by  a  sudden  starting  of  the  ear  he 
might  recover  so  that  its  refusal  was  not  error." 

Oairiexv — ^Alighting  from  Slowly  Moviiig  Car  not  Negligence  Per  8e. 

6.  If  a  passenger  attempts  to  leave  a  car  moving  at  a  high  rate 
of  speed,  such  attempt  is  so  obviously  dangerous  as  will  preclude  a 
recovery  for  an  injury  occasioned  thereby.  However,  it  is  not  neg- 
ligence per  se,  for  one  to  alight  from  a  moving  car.  The  circum- 
stance attending  the  act  and  the  speed  of  the  car  being  a  question 
of  fact  for  the  jury, 

[As  to  duties  and  liabilities  of  street  railroad  companies  to 
passengers  alighting  from  car,  see  note  in  118  Am.  St.  Bep.  471.] 

Carriers — ^Injury  to  Passenger-— Inttnicti<m  m  to  Contributory  Negli- 
gence. 

7.  In  an  action  for  personal  injury  by  reason  of  the  sudden  start- 
ing of  a  street-car  as  uie  passenger  was  about  to  alight  in  a  public 
highway  that  was  not  defective,  except  that  the  street  had  been  ren- 
dered slippery  by  the  rain,  and  where  the  plaintiff  claimed  there  was 
an  electric  light  near  the  place  where  the  accident  occurred,  while 
the  defendant  claimed  it  was  dark,  an  instruction  that  if  it  was  so 
dark  as  to  render  it  obvioasly  dangerous  for  a  person  to  alight  at 
said  point  while  the  car  was  in  motion,  then  plaintiff  would  be  guilty 
of  contributory  negligence,  was  not  erroneous. 

Appeal  and  Error^Sofficlency  of  Exception  as  to  Instmction. 

8.  In  an  action  by  a  passenger  for  personal  injury,  an  instruction 
failinff  to  state  that  plaintiff's  alighting  from  the  moving  car  must 
have  been  the  direct  and  proximate  cause  of  his  injury,  in  order  to 
defeat  a  recovery,  held  not  erroneous,  where  the  exception  was  gen- 
eral and  failed  to  call  the  court's  attention  to  the  legal  principle 
insisted  upon  on  appeal. 

From  Marion :  James  W.  Hamilton,  Judge. 
Department  2.    Statement  by  Mb.  Chibp  Justice 

MOORB. 

This  is  an  action  by  George  McGilchrist,  a  minor, 
by  William  McGilchrist,  his  guardian  od  litem,  to  re- 
cover damages  for  a  personal  injury.  The  complaint 
alleges,  in  effect,  that  the  plaintiff,  George  McGil- 
christ, is  a  minor  18  years  old,  and  his  father,  William 
McGilchrist,  is  his  duly  appointed  guardian  ad  litem; 
that  the  defendant,  the  Portland^  Eugene  &  Eastern 
Railway  Company,  is  a  corporation  and  engaged  as 
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a  common  carrier  in  operating  electric  street-cars  at 
Salem,  Oregon;  that  on  September  17,  1913,  the  plain- 
tiff paid  the  regular  transportation  charge  and  was 
a  passenger  on  one  of  its  cars  from  the  state  fair 
grounds  to  a  point  on  the  public  highway  south  of  and 
beyond  the  corporate  limits  of  that  city,  and  opposite 
the  house  of  his  father,  where  the  plaintiff  then  lived ; 
that  the  defendant's  agents  and  servants,  knowing 
where  he  desired  to  get  off  the  car,  slackened  its  speed 
when  nearing  that  place,  opened  the  door  of  the  car, 
and  invited  the  plaintiff  to  alight,  pursuant  to  which 
solicitation  he  stepped  down  upon  the  lower  stair,  and 
while  in  the  act  of  getting  off  the  defendant's  agents 
and  servants  carelessly  and  negligently  increased  the 
speed  of  the  car  before  the  plaintiff  had  an  oppor- 
tunity to  alight,  by  reason  whereof  he  was  thrown  to 
the  ground  with  such  force  as  to  fracture  the  femur 
at  the  hip,  thereby  permanently  injuring  him  to  his 
damage  in  the  sum  of  $10,000. 

The  answer  admits  the  defendant  is  a  corporation, 
and  that  at  the  time  stated  the  plaintiff  was  a  passen- 
ger upon  one  of  its  cars  from  which  he  stepped  when 
it  was  in  motion  and  sustained  an  accident,  but  all 
the  other  averments  of  the  complaint  are  denied.  For 
a  further  defense  it  is  alleged,  in  substance,  that  on 
September  17,  1913,  the  plaintiff  was  a  passenger  on 
one  of  the  defendant's  cars,  and  when  it  approached 
McGilchrist  Street  he  left  his  seat,  went  to  the  rear, 
and  gave  a  signal  to  stop  the  car,  and  while  the  speed 
was  being  diminished  he  carelessly  and  recklessly,  and 
while  the  car  was  in  motion  before  it  had  stopped, 
leaped  to  the  ground,  thereby  sustaining  an  injury 
which  resulted  from  his  own  negligence,  and  was  not 
caused  or  contributed  to  by  any  carelessness  of  the 
defendant  or  of  its  agents  or  servants. 
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For  a  second  defense  the  allegations  of  time,  place 
and  circTunstances  as  hereinbefore  stated  in  the  an- 
swer are  repeated,  and  it  is  averred  that,  while  the 
speed  of  the  car  was  being  retarded,  the  plaintiff  care- 
lessly and  recklessly,  and  while  the  car  was  in  motion, 
voluntarily  leaped  to  the  ground,  and  thereby  assumed 
the  risk  of  injury. 

The  reply  controverted  the  allegations  of  new  mat- 
ter in  the  answer,  and  the  cause,  having  been  tried, 
resulted  in  a  verdict  and  judgment  for  the  defendant, 
and  the  plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  John  Bayne  and  Mr.  John  A.  Carson. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  John  P.  Reilly,  Mr.  William  D.  Fenton,  Mr.  Ralph 
E.  Moody  and  Mr.  George  O.  Bingham,  with  an  oral 
argument  by  Mr.  Reilly. 

Opinion  by  Mb.  Ohibf  Justice  Moobb. 

No  transcript  of  the  testimony  given  at  the  trial  has 
been  brought  up.  The  bill  of  exceptions,  however, 
states  that  evidence  was  received  tending  to  substan- 
tiate all  the  controverted  allegations  of  the  complaint 
and  to  the  effect  that  the  speed  of  the  car  had  been 
lowered  to  about  two  or  three  miles  an  hour  for  the 
plaintiff  to  alight,  and  when  he  was  doing  so  the  car 
was  suddenly  started,  causing  the  injury  charged,  and 
that,  when  he  was  hurt,  there  was  on  the  porch  of  his 
home,  near  where  he  was  injured,  an  electric  light 
which  illuminated  such  place ;  that  testimony  was  also 
introduced  tending  to  prove  all  the  disputed  averments 
of  the  answer  and  to  the  effect  that  the  plaintiff  was 
hurt  at  the  usual  place  of  receiving  passengers  upon 
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and  discharging  them  from  the  defendant's  cars;  that 
he  was  injured  about  9:30  or  10  o'clock  at  night  when 
it  was  raining;  and  that  at  such  place  there  was  then 
no  light. 

The  court  modified  an  instruction  requested  by  the 
plaintiff's  counsel  as  here  indicated,  to  wit: 

**The  defendant  being  a  common  carrier  of  passen- 
gers for  hire,  it  owes  to  its  passengers  the  highest  de- 
gree of  care,  prudence  and  foresight  consistent  with 
the  practical  operation  of  its  road,  or  the  utmost  skill, 
diligence,  care  and  foresight  consistent  with  (the  prac- 
tical operation  of  its  road,  or  the  utmost  skill,  dili- 
gence, care  and  foresight  consistent  with)  the  business, 
in  view  of  the  instrumentalities  employed  and  [the] 
danger  naturally  to  be  apprehended  [and  such  carrier 
is  held  responsible  for  the  slightest  neglect  against 
which  skill,  diligence,  care  and  foresight  might  have 
guarded]." 

Additions  were  made  to  the  instruction,  as  denoted 
by  the  words  embraced  within  parentheses,  and  that 
part  of  the  language  requested  was  omitted  from  the 
charge  given,  as  indicated  by  the  words  included  within 
brackets  so  displayed. 

The  following  requested  instructions  were  also  de- 
nied: 

* '  If  you  find  that  the  car  on  which  the  plaintiff  was  a 
passenger  was  so  nearly  stopped  that  an  ordinarily 
prudent  person  would  have  deemed  it  safe  to  alight 
therefrom,  and  while  attempting  to  alight  the  plaintiff 
was  thrown  to  the  ground  by  the  motorman  in  charge 
of  the  car  suddenly  starting  it  before  the  plaintiff  had 
safely  alighted,  the  plaintiff  would  be  entitled  to  re- 
cover damages  for  the  injury  sustained,  and  your  ver- 
dict should  then  be  for  the  plaintiff  for  such  sum  under 
the  evidence  as  you  may  deem  the  plaintiff  entitled  to 
in  order  to  compensate  him  for  the  injury." 

**The  court  further  instructs  you  that  it  is  not  neces- 
sarily contributory  negligence  for  a  passenger  to  alight 
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from  a  moving  street-car,  and  in  considering  the  ques- 
tion of  contributory  negligence  in  this  case,  if  you  find 
that  the  defendant's  car  was  slowed  down  to  a  slow 
rate  of  speed,  such  as  an  ordinarily  prudent  person 
would  deem  safe  to  alight  from,  and  the  plaintiff  then 
attempted  to  alight  from  such  car,  he  would  not  be 
guilty  of  contributory  negligence. ' ' 

Exceptions  were  severally  taken  to  the  court's  re- 
fusal to  give  the  instructions  so  requested.  An  excep- 
tion was  also  saved  to  a  part  of  the  general  charge 
which  reads : 

''I  instruct  you  that,  if  the  place  at  which  plaintiff 
alighted  from  defendant's  car,  if  you  find  that  plaintiff 
did  alight  from  said  car,  was  so  dark  as  to  render  it  ob- 
viously dangerous  for  a  person  to  attempt  to  alight  at 
said  point  from  said  car  while  the  same  was  in  motion, 
then  plaintiff  would  be  guilty  of  contributory  negli- 
gence in  so  attempting  to  alight,  which  would  bar  any 
recovery  by  him  in  his  action. ' ' 

It  is  contended  that  errors  were  committed  in  the  re- 
spects mentioned.  It  is  argued  by  defendant's  counsel 
that,  under  the  bill  of  exceptions  herein,  the  alleged  er- 
rors so  assigned  should  not  be  considered  unlesa  it  can 
be  legally  asserted  that  the  requested  instructions 
which  were  denied  were  essential,  and  that  the  part  of 
the  charge  which  was  challenged  was  an  improper  ex- 
pression of  the  law  under  any  view  of  the  case. 

1.  In  Raiha  v.  Coos  Bay  Coal  A  Fuel  Co.,  77  Or.  275 
(149  Pac.  940),  in  discussing  this  matter,  it  is  said : 

*  *  When  an  exception  is  taken  to  the  ruling  of  a  trial 
court  upon  the  admission  or  exclusion  of  evidence,  so 
much  of  the  testimony  as  will  enable  the  appellate 
court  fully  to  understand  the  question  involved  must  be 
copied  in  the  bill  of  exceptions.  If,  however,  an  excep- 
tion relates  to  the  giving  of  an  instruction  which  under 
the  pleadings  would  have  been  an  improper  application 
of  the  rules  of  law  to  the  case  under  any  view  that 
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might  be  taken,  the  error  will  be  reviewed  on  appeal, 
though  no  testimony  is  incorporated  in  the  bill  of  ex- 
ceptions. ' ' 

To  the  same  effect,  see,  also,  Parker  v.  Monteith,  7 
Or.  279;  State  v.  Jancigaj,  54  Or.  361  (103  Pac.  54) ; 
Willis  V.  Horticultural  Fire  Relief,  69  Or.  293  (Ann. 
Gas.  1916A,  449, 137  Pac.  761) ;  State  ex  rel.  v.  Rider, 
78  Or.  318  (152  Pac.  497). 

2.  It  will  be  kept  in  mind  that  the  bill  of  exceptions 
sets  forth  a  brief  summary  of  the  testimony  received. 
Such  statement  of  the  evidence  was  evidently  relied 
upon  by  the  respective  parties,  and  it  is  sufficient  to  il- 
lustrate the  legal  principles  involved.  A  bill  of  excep- 
tions would  become  a  very  cumbrous  affair  if  it  were 
essential  to  set  forth  therein  all  the  evidence  received 
in  order  to  determine  the  sufficiency  of  instructions  the 
giving  or  refusal  of  which  had  been  challenged  by 
proper  exceptions.  The  rules  of  law  do  not  require 
the  performance  of  vain  things,  and  when  a  trial  court 
in  settling  and  allowing  a  bill  of  exceptions  gives 
therein  a  brief  synopsis  of  all  the  testimony  received, 
such  statement  is  adequate  to  a  proper  review  of  chal- 
lenged instructions  that  have  been  given  or  denied. 

3.  Considering  the  exceptions  in  the  order  hereinbe- 
fore stated,  the  first  requested  instruction  is  evidently 
predicated  upon  the  language  of  Mr.  Justice  Stbaup  in 
Paul  V.  Salt  Lake  City  R.  Co.,  30  Utah,  41  (83  Pac  563, 
565).  If  the  court  had  given  that  part  of  thef  language 
so  requested  which  reads,  **And  that  the  carrier  is  held 
responsible  for  the  slightest  neglect  against  which 
such  skill,  diligence,  care  and  foresight  might  have 
guarded,''  the  question  of  plaintiff's  alleged  contribu- 
tory negligence  would  have  been  wholly  eliminated. 

4.  However  careless  the  defendant  may  have  been, 
as  alleged  in  the  complaint,  if  the  plaintiff's  heedless- 
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ness  conduced  to  his  injury,  it  would  bar  a  recovery  of 
damages  for  the  hurt  he  sustained,  for  in  this  state  the 
doctrine  of  comparative  negUgence  does  not  obtain,  ex- 
cept in  cases  in  which  the  relation  of  employer  and  em- 
ployee exists.  As  that  relation  did  not  obtain  in  the 
case  at  bar,  no  error  was  committed  in  modifying  or 
refusing  to  give  in  its  entirety  the  first  requested  in- 
struction. 

5.  The  bill  of  exceptions  contains  all  the  instructions 
given.  In  one  part  of  the  charge  the  court,  referring 
to  the  plaintiff,  said  to  the  jury : 

**If  the  defendant  invited — ^if  you  should  find  from 
the  facts  in  the  case  that  he  was  to  get  off  there,  the 
gate  was  thrown  open,  and  he  was  exercising  ordinary 
prudence  in  getting  off,  even  though  the  car  was  mov- 
ing, if  by  reason  of  the  quick  and  unexpected  jerk  of 
the  car  of  the  defendant  he  was  thrown  to  the  ground, 
not  in  the  exercise  of  care  which  is  required  by  the  de- 
fendant as  a  carrier,  and  to  which  I  shall  call  your  at- 
tention— then  the  defendant  would  have  been  guilty  of 
negligence  in  the  act,  and  the  plaintiff  would  be  entitled 
to  recover  some  damages  at  your  hands. ' ' 

It  will  be  seen  from  the  language  last  quoted  that 
it  fairly  expresses  the  second  requested  instruction. 
When  a  court  clearly  announces  a  rule  of  law  as  a  guide 
to  the  jury  to  enable  them,  from  a  consideration  of  the 
facts  relating  to  a  branch  of  the  case,  to  determine  an 
issue,  it  is  unnecessary  to  give  a  requested  instruction, 
though  it  may  not  contain  the  exact  language  of  a  part 
of  the  general  charge.  No  error  was  committed  in  de- 
nying this  request. 

In  another  part  of  its  general  charge  liie  court  told 
the  jury : 

* '  You  are  instructed  that,  if  you  find  that  the  defend- 
ant, through  its  servants  and  agents,  knowing  the  place 
at  which  the  plaintiff  desired  to  alight,  opened  the  door 
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of  its  car  and  slowed  its  car  down  to  a  slow  rate  of 
speed  and  invited  the  plaintiff  to  alight,  while  the  plain- 
tiff was  in  the  act  of  alighting  from  the  defendant 's 
car,  pursuant  to  such  request  and  invitation,  and  the 
defendant,  hy  its  servants  and  agents,  carelessly  and 
negligently  increased  the  speed  of  said  car  before  the 
plaintiff  had  an  opportunity  of  alighting  safely,  and 
that  the  plaintiff,  by  reason  of  the  careless  and  negli- 
gent increase  of  the  speed  of  the  said  car,  received  the 
injury  alleged  in  the  plaintiff's  complaint,  then  you 
will  find  a  verdict  for  tiie  plaintiff  in  such  sum  as  will 
compensate  the  plaintiff  for  such  injuries  sustained, 
unless  you  shall  find  by  a  preponderance  of  evidence 
that  plaintiff  was  guilty  of  contributory  negligence  un- 
der the  law  as  I  shall  explain  it  to  you. '  * 

6.  An  author,  in  discussing  the  danger  incident  to 
endeavors  to  alight  from  a  car  in  motion,  observes : 

'  *  K  a  passenger  attempts  to  leave  a  moving  car  run- 
ning at  a  high  rate  of  speed,  the  attempt  will  be  so  ob- 
viously dangerous  that  he  cannot  recover  for  an  injury 
occasioned  thereby.  It  cannot  be  said,  however,  as  a 
matter  of  law,  that  it  is  negligent  to  alight  from  a  mov- 
ing car  or  board  it  while  in  motion.  The  circum- 
stances attending  the  act  and  the  speed  of  the  car  make 
it  a  question  of  fact  for  the  jury.  Neither  is  the  pas- 
senger bound  to  know  that  the  place  where  he  does 
alight  is  safe '  * :  Nellis,  Street  Railroad  Accident  Law, 
190. 

The  rule  thus  announced  is  recognized  by  the  court 
in  the  part  of  its  charge  last  quoted.  It  does  not  ap- 
pear from  the  pleading  or  from  the  summary  state- 
ment of  the  testimony  set  forth  in  the  bill  of  exceptions 
that  the  plaintiff  was  ill,  infirm  or  burdened  with  im- 
pediments of  any  kind,  and,  being  18  years  old,  his  at- 
tempt to  alight  from  a  car  moving  at  the  rate  of  speed 
of  only  two  or  three  miles  an  hour  would  not  have  been 
negligence  per  $e,  as  inferentially  admitted  by  the 
court :  Nellis,  Street  Railways  (2  ed.),  §  363.    If  the  at- 
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tempt  to  alight,  under  such  circumstances,  is  made  in  the 
daylight,  or  at  a  place  which  is  sufficiently  illuminated 
at  night,  the  rule  stated  would  undoubtedly  obtain. 
The  part  of  the  charge  last  repeated  sets  forth  so  much 
of  the  third  requested  instruction  as  was  applicable  to 
the  issues  and  evidence  involved,  and  no  error  was  com- 
mitted in  denying  such  requesi 

7.  The  pleadings  admit  that  the  plaintiff  was  injured 
by  falling  upon  a  public  highway.  So  far  as  disclosed, 
there  was  no  defect  in  the  place  where  the  accident 
happened,  except  that  it  may  reasonably  be  inferred 
that  the  street  had  been  rendered  slippery  by  the  rain. 
The  theory  of  the  plaintiff  was  that  an  electric  light 
on  his  father's  porch  near  the  street  illumined  the  place 
where  the  accident  happened,  while  the  defendant  main- 
tained that  it  was  then  dark  at  such  place,  and  that  the 
night  was  dark  and  rainy.  It  will  be  remembered  that 
in  the  part  of  the  general  charge  to  which  an  exception 
was  taken  the  court,  referring  to  the  place  where  the  in- 
jury occurred,  told  the  jury : 

If  it  '*was  so  dark  as  to  render  it  obviously  danger- 
ous for  a  person  to  alight  at  said  point  from  said  car 
while  the  same  was  in  motion,  then  plaintiff  would  be 
guilty  of  contributory  negligence.  ^ ' 

The  phrase  ** obviously  dangerous,'^  as  thus  em- 
ployed, imports  a  greater  degree  of  hazard  than  would 
appear  to  a  person  of  ordinary  prudence.  It  is  be- 
lieved the  extent  of  peril  so  indicated,  as  being  mani- 
fest from  an  attempt  to  alight  from  a  moving  car,  un- 
der the  attending  circumstances  adverted  to,  renders 
the  part  of  the  charge  so  challenged  unobjectionable  to 
the  plaintiff  on  that  ground. 

8.  Complaint  is  made  because  in  the  part  of  the 
charge  under  consideration  the  jury  were  not  instruc- 
ted that  the  plaintiff's  alighting  from  the  moving  car 
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must  have  been  the  direct  and  proximate  cause  of  his 
injury,  in  order  to  defeat  a  recovery.  The  fourth  ex- 
ception is  general,  and  did  not  call  the  court's  attention 
to  the  legal  principle  now  insisted  upon.  No  error  was 
committed  in  giving  the  instruction  thus  challenged. 

It  follows  from  these  considerations  that  the  judg- 
ment should  be  affirmed^  and  it  is  so  ordered. 

Affibmed. 


Mb.  Justigb  Bean^  Mb.  Justiob  Benson  and  Mb. 
Justice  Habbis  concur. 


Argued  December  13,  1915,  affirmed  January  18,  1916. 

GIBSON  V.  PAYNE. 

(154  Pac.  422.) 

Weapoiu— KegUgence— Eyldence. 

1.  Where  a  complaint  charged  that  plaintiff  was  negligently  shot, 
and  claimed  that  defendant  carelessly  cocked  a  shotgun  in  his  hands 
and  negligently  held  said  gun  in  such  position  that  plaintiff  became 
injured  when  the  gun  was  discharged,  in  order  to  refute  this,  defend- 
ant is  entitled  to  show  that  when  he  received  the  weapon  the  ham- 
mers were  already  cocked. 

[As  to  diligence  required  of  persons  using  explosives,  see  note 
in  77  Axn.  St.  Bep.  29.] 

Negligence — ^Dlsimted  Qne8ti<ma  of  Fact  are  Questions  for  the  Jury. 

2.  When  the  facts  are  such  that  reasonable  men  may  differ  as  to 
whether  there  was  negligence,  it  is  for  the  jury  to  decide. 

Weapons — ^Actions—Negligence — Question  for  Jury. 

3.  In  an  action  to  recover  damages  for  injury  received  by  a  shot- 
gun negligently  discharged  while  in  the  hands  of  defendant,  the  ques- 
tion of  defendant's  negligence  held  for  the  jury. 

Weapons — ^Actions — ^Instructions   to  Jnny— NegUgence — o'ontributory 
Negligence. 

4.  In  an  action  for  damages  by  reason  of  being  negligently  shot 
while  out  with  a  hunting  party,  the  court  instructed  the  jury  that 
plaintiff,  in  order  to  recover,  must  establish  by  the  greater  weight  of 
evidence  that  defendant  carelessly  and  negligently  shot  him  with  a 
shotgun,  and  fulrther  charged  that  a  hunting  party  must  use  the  care 
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and  caution  such  as  any  reasonably  pmdent  man  would  use  under 
the  circumstances,  and  that  each  member  of  such  party  is  presumed 
to  know  that  a  loaded  shotgun  is  a  dangerous  weapon,  and  that  it 
was  for  the  jury  to  determine  from  the  evidence  whether  plaintiff 
contributed  to  his  injury  by  getting  out  in  front,  and  that  in  so 
doing,  if  he  did  so,  was  he  careless  or  negligent.  Held  that  the  in- 
structions did  not  place  the  burden  of  proving  a  want  of  contribu- 
tory negligence  upon  plaintiff.  Other  instructions,  after  referring  to 
defendant's  claims,  among  which  was  that  of  contributory  negligence, 
charged  specifically  that  he  must  establish  his  allegations  by  the 
greater  weight  of  evidence. 

Appeftl  and  Error— Beyiew—Iiurtnictioiui  as  to  Moatnre  of  Damages 
Harmless. 

6.  Where  plaintiff,  who  was  shot  while  huntinj^  recovered  no 
damages,  errors  in  the  instructions  as  to  the  measure  of  damages  are 
harmless. 

Weapons— Degree  of  Oare  Seqnired  of  One  in  Posseoion  of  Fireanns. 

6.  In  an  action  for  damages  by  one  shot  while  out  hunting  with 
a  party,  the  court  charged  the  jury  that  a  loaded  shotgun  was  a  dan- 
gerous weapon  and  wm  produce  serious  injury  when  discharged  at 
another  person,  either  accidentally  or  otherwise,  and  that  the  law 
makes  each  member  of  a  hunting  party  know  that  fact,  and  that  it  is 
the  duty  of  each  to  use  that  degree  of  care  and  precaution  such  as 
any  reasonably  prudent  man  would  use  under  the  circumstances,  cor- 
rectly states  the  degree  of  care  persons  are  bound  to  use,  the  law 
requiring  persons  having  possession  or  control  of  firearms  to  exercise 
the  utmost  caution  that  injury  may  not  come  to  others,  the  degree  of 
such  care  is  to  be  commensurate  with  the  dangerous  character  of  the 
weapon. 

Weapons — ^Actions — Qneetion  for  the  Jury  ae  to  Oontribntory  Negli- 
gence. 

7.  As  to  the  question  of  contributory  negligence,  each  case  is  gov- 
erned by  its  own  peculiar  facts,  and  it  is  not  reversible  error  for  the 
court  to  submit  to  the  jury  the  question  whether  plaintiff  contributed 
to  his  injury  by  going  in  front  of  the  others  into  the  hunting  ground. 

From  Yamhill :  Websteb  Holmes,  Judge. 

This  is  an  action  by  John  H.  Gibson  against  C.  J. 
Payne  to  recover  damages  for  an  alleged  personal  inr 
jury.  From  a  verdict  in  favor  of  defendant,  plaintiff 
appeals.  The  facts  are  set  forth  in  the  opinion  of  the 
court  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Seitz  <&  Clark  and  Mr.  Roswell  L.  Conner,  with 
an  oral  argument  by  Mr.  Maurice  W.  Seitz. 
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Eor  respondent  there  was  a  brief  over  the  name  of 
Messrs.  McCain,  Vinton  S  Burdett,  with  oral  argu- 
ments by  Mr.  W.  T.  Vinton  and  Mr.  James  E.  Burdett. 

Department  2.  Mb,  Justice  Beak  delivered  the 
opinion  of  the  court. 

It  appears  from  the  record  that  on  the  day  of  the 
accident  complained  of  plaintiff  and  a  party  of  friends 
went  to  defendant's  farm  and  requested  the  privilege 
of  hunting  birds  thereon,  which  was  granted.  At  their 
solicitation  the  defendant  accompanied  them  for  the 
purpose  of  showing  them  the  hunting  grounds,  but  not 
to  engage  in  the  sport  himself.  After  one  division  of 
the  party,  consisting  of  plaintiff,  defendant,  and  two 
others,  had  searched  in  one  field,  they  proceeded  for 
a  short  distance  along  a  county  road  and  were  enter- 
ing an  inclosure  on  the  other  side,  Mr.  Gibson  having 
advanced  into  the  field  about  15  or  20  feet  ahead  of 
the  others.  At  this  time  Mr.  Dobie,  one  of  the  party, 
having  had  poor  luck,  urged  Mr.  Payne  to  take  his 
gun  and  shoot  some  game.  Finally,  the  latter  con- 
sented, and  Dobie  passed  him  a  double-barreled  breech- 
loading  gun  with  visible  hammers,  loaded  and  fully 
cocked.  Payne,  noticing  that  one  of  the  hanmiers  was 
raised,  proceeded  to  lower  it,  when  the  other  barrel 
was  discharged,  hitting  Gibson  in  the  hip  and  leg  and 
injuring  him  severely.  Payne  exclaimed  to  Dobie: 
**What  in  the  devil  did  you  hand  me  a  cocked  gun 
fort'* 

The  charge  of  negligence  is  as  follows : 

**That  the  discharging  of  said  gun  and  the  injuries 
to  the  plaintiff  as  herein  stated  were  caused  wholly  by 
the  carelessness  and  negligence  of  the  defendant,  in 
this,  that  the  defendant  was  careless  and  negligent  in 
cocking  said  gun  and  permitting  the  hammer  thereof  to 
remain  cocked  and  in  holding  said  gun  in  such  a  man- 
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ner  and  position  that  the  plaintiff  became  injured  when 
said  gun  was  discharged ;  and  that  the  defendant  was 
further  careless  and  negligent  in  carelessly  and  negli- 
gently  discharging  said  gun  and  in  holding  the  same  in 
such  manner  and  position  that  the  same  was  dis- 
charged. '  * 

The  defendant  denies  this  charge,  and  pleads  con- 
tributory negligence  on  the  part  of  the  plaintiff  in 
advancing  in  front  of  the  other  members  of  the  party, 
and  in  knowingly  permitting  Dobie  to  carry  a  loaded 
shotgun  with  both  hammers  up ;  and  that  the  accident 
was  an  unavoidable  one. 

1.  In  order  to  show  the  condition  of  the  gun  when 
handed  to  defendant,  and  also  as  tending  to  show 
plaintiff's  opportunity  for  knowing  the  same,  defend- 
ant introduced  evidence  of  the  position  of  the  ham- 
mers when  Dobie  wag  carrying  the  gun  along  the 
county  road.  After  the  questions  eliciting  this  testi- 
mony were  answered,  defendant  interposed  an  objec- 
tion, but  made  no  motion  to  strike  out  the  answer.  By 
the  complaint  Payne  was  charged  with  carelessly  cock- 
ing the  gun,  and,  to  refute  this,  it  was  competent  for 
him  to  prove  the  condition  of  the  weapon  immediately 
before  it  was  passed  to  him.  Payne  asserts  that  he 
did  not  know  that  the  hammers  were  raised  when  he 
received  the  weapon;  that  upon  discovering  that  one 
barrel  was  cocked  he  at  once  took  the  precaution  to 
lower  the  hammer  in  order  to  lessen  the  danger. 
Plaintiff  did  not  undertake  to  show  in  what  manner 
the  gun  was  discharged,  whether  by  a  jar  in  handling, 
or  in  some  other  manner.  Plaintiff  states  that  if  he 
had  been  aware  that  the  gun  was  being  carried  while 
cocked  he  would  have  left  the  hunting  party  very 
quickly.  The  jury  failed  to  find  that  the  injury  was 
caused  by  defendant's  negligence  without  a  contribu- 
tory fault  on  the  part  of  plaintiff. 
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2.  When  the  facts  are  such  that  reasonable  men  may 
differ  as  to  whether  there  was  negligence,  the  deter- 
mination of  the  matter  is  for  the  jury:  Grand  Trunk 
By.  Co.  V.  Ives,  144  U.  S.  408  (36  L.  Ed.  485,  12  Sup. 
Ct.  Rep.  679). 

3.  We  think  this  case  is  one  for  the  special  con- 
sideration of  the  jury,  and  that  it  was  decided  by  them 
upon  the  facts,  a  portion  of  which  have  been  referred 
to,  without  any  misdirection  on  the  part  of  the  trial 
court. 

4.  Plaintiff  complains  of  the  charge  given  to  the  jury 
and  of  the  refusal  of  the  court  to  instruct  as  requested 
by  his  counsel.  In  a  general  way  the  Circuit  Court 
called  the  attention  of  the  jury  to  the  issues  or  claims 
of  the  respective  parties,  as  set  forth  in  the  pleadings, 
and  informed  that  body  that  it  was  its  duty  to  deter- 
mine the  facts  from  the  evidence.  Plaintiff  complains 
that  in  the  preliminary  statement  the  court-^id  not 
define  contributory  negligence,  nor  state  that  in  order 
to  preclude  the  plaintiff  from  recovering  he  must  have 
** negligently"  contributed  to  his  own  injury  by  placing 
himself  in  a  dangerous  position.  This  point  seems  to 
be  fully  explained  by  the  charge.  The  court  gave  the 
following  instructions,  among  others : 

**Now  the  plaintiff,  in  order  to  recover  at  all,  must 
establish  by  the  greater  weight  of  his  evidence  in  this 
case,  to  your  satisfaction,  that  this  defendant  did  care- 
lessly and  negligently  shoot  him  with  a  shotgun.  It 
isn't  contended  he  did  it  purposely,  or  intentionally, 
but  merely  that  he  was  careless  and  negligent  in  the 
handling  of  the  shotgun.*' 

Further,  that  the  members  of  a  hunting  party  **must 
use  the  care  and  precaution  such  as  any  reasonably 
prudent  man  would  under  the  circumstances,  and  the 
law  makes  them  know  that  a  shotgun  loaded  is  a  dan- 
gerous weapon  to  life  and  limb,  and  that  applies,  as  I 
have  said,  to  each  member  of  the  party. ' ' 
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That  **it  is  for  you  to  determine  whether  or  not  that 
position,  if  you  find  he  was  in  the  position  as  has  been 
testified  to,  one  that  would  be  carelessness  or  negli- 
gence on  his  part  in  getting  out  in  front,  if  he  did  so, 
and  you  so  find  it  from  the  evidence.  *  ^ 

Error  is  predicated  upon  the  claim  that  the  instruc- 
tions placed  the  burden  upon  the  plaintiff  to  prove  a 
want  of  contributory  negligence,  but  we  think  the 
charge  dispels  any  doubt  in  this  respect.  After  refer- 
ring to  the  claims  of  the  defendant,  among  which  was 
that  of  contributory  negligence,  the  court  said  to  the 
jury: 

**And  the  defendant  having  alleged  these  matters 
which  I  have  mentioned,  he  must  establish  them  by  the 
greater  weight  of  the  evidence,  to  your  satisfaction,  not 
by  his  own  witnesses  alone,  if  there  should  be  any,  but 
by  all  of  the  evidence  in  the  case. '  * 

See  Walsh  v.  Oregon  Ry.  &  N.  Co.,  10  Or.  250,  253 ; 
Grant  v.  Baker,  12  Or.  329  (7  Pac.  318). 

5.  Plaintiff  also  assigns  error  in  the  instructions  as 
to  the  measure  of  damages.  The  jury  not  having 
found  in  favor  of  the  plaintiff,  it  is  unnecessary  to 
examine  this  portion  of  the  charge. 

6.  Counsel  requested  the  court  to  instruct  the  jury 
as  follows : 

''The  jury  are  instructed  that,  as  firearms  when 
loaded  are  extremely  dangerous,  it  is  the  duty  of  one 
handling  them  to  use  the  very  highest  degree  of  care 
possible  to  avoid  injuring  others  m  the  immediate  vi- 
cinity. It  is  no  defense  that  the  act  occurred  through 
inadvertence  or  without  the  wrongdoer^s  intending  it. 
It  must  appear,  in  order  to  relieve  the  wrongdoer  of 
the  charge  of  negligence,  that  the  injury  was  utterly 
without  any  degree  of  fault  on  his  part.'* 

It  is  urged  on  behalf  of  plaintiff  that  the  degree  of 
care  mentioned  in  this  requested  instruction  should 


Jan.  1916.]  Gibson  v.  Paynb.  107 

have  been  stated  to  the  jury.  The  court,  however, 
charged  in  effect  that  a  loaded  shotgun  is  a  dangerous 
weapon  and  will  produce  serious  bodily  injury  when 
discharged  at  another  person  either  accidentally  or 
otherwise,  and  the  law  makes  each  member  of  a  hunt- 
ing party  know  that  fact,  and  that  it  is  the  duty  of 
each  to  use,  and  each  must  use,  that  degree  of  care 
and  precaution  in  order  to  avoid  injury  *  *  such  as  any 
reasonably  prudent  man  would  use  under  the  circum- 
stances.^' The  modem  doctrine  is  stated  in  8  Thomp- 
son,  Neg.,  Section  780,  as  follows : 

** Persons  having  control  and  possession  of  firearms 
must  exercise  the  utmost  caution  that  harm  may  not 
come  to  others  from  such  weapons.  The  degree  of 
care  is  commensurate  with  the  dangerous  character  of 
the  weapons.  The  care  is  such  as  ordinarily  cautious 
and  prudent  persons  would  exercise  under  similar  cir- 
cumstances. ' ' 

See,  also,  O'Barr  v.  United  States,  3  Okl.  Or.  319 
(105  Pac  988,  139  Am.  St.  Rep.  959) ;  Winans  v.  Ran- 
dolph, 169  Pa.  606  (32  Atl.  622). 

The  court  admonished  the  jury  that  the  weapon  was 
dangerous  to  life  and  limb,  and  that  the  defendant  was 
presumed  to  know  it,  and  in  effect  charged  that  the 
care  and  precaution  necessary  on  his  part  in  order  to 
avoid  injury  was  commensurate  with  the  danger.  The 
rule  of  more  than  ordinary  care  was  invoked,  and  in 
substance  the  law  was  given  the  jury  as  quoted  above. 

7.  All  the  circumstances  were  explained  by  the  evi- 
dence to  the  jury.  There  were  several  in  the  hunting 
party,  of  whom  some  were  young  men.  As  some  of 
the  evidence  tended  to  show,  Dobie,  after  missing  a 
bird,  carried  his  gun  ready  to  be  discharged,  and 
passed  it  in  that  condition  over  a  gate  to  Payne. 
Whether  Gibson  by  going  in  front  of  the  others  pro- 
ceeded into  the  hunting  grounds  with  such  a  party  in 
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the  orderly  manner  in  which  he  should  have  done  was 
properly  submitted  to  the  jury.  Under  all  the  evi- 
dence, it  was  not  reversible  error  to  submit  to  the  jury 
the  question  of  contributory  negligence  on  the  part  of 
the  plaintiff.  Each  case  must  be  governed  by  its  own 
peculiar  facts,  and  a  rational  rather  than  distinctively 
legal  conclusion  must  usually  be  drawn  from  them. 
In  Moehus  v.  Becker,  46  N.  J.  Law,  41,  45,  it  was 
stated : 

**In  no  case  is  it  said  that,  where  persons  are  gun- 
ning voluntarily  together,  each  may  be  held  responsible 
for  every  accident  or  mishap  that  may  occur  to  the 
other  while  thus  engaged ;  or  that  it  is  necessarily  negli- 
gence to  carry  a  gun  cocked  when  in  pursuit  of  game, 
or  that  in  passing  through  brush,  crossing  ditches, 
climbing  fences  or  resting  upon  them,  the  gun  must  be 
uncocked. '* 

The  requested  instruction  quoted  above  and  several 
others  as  asked  by  plaintiff  precluded  the  question  of 
contributory  negligence. 

A  careftd  examination  of  the  testimony  and  the 
whole  charge  to  the  jury  leads  us  to  believe  that  the 
case  was  fairly  presented  to  that  body,  and  that  they 
decided  it  upon  the  evidence,  and  that  there  was  no 
reversible  error  in  refusing  to  give  the  instructions  in 
the  exact  language  requested. 

Finding  no  error  in  the  record,  the  judgment  of  the 
lower  court  is  affirmed.  Affirmed. 

Mb.  Chief  Justice  Moore,  Mb.  Justice  Habris  and 
Mb.  Justice  Benson  concur. 

Mb.  Justice  Eakin  absent 
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Bubmitted  on  brieff  January  1,  affirmed  January  18,  1916. 

DECKER  V.  JORDAN.* 

(154  Pae.  431.) 

Vendor  and  Pnrduuier— Oonstroction  of  Oontract  to  Sell  and  Porchase. 

1.  A  contract  for  the  sale  and  purchase  of  land,  providing  for  the 
payment  of  purchase  price  on  the  installment  plan,  and  requiring  the 
vendors  to  deposit  in  escrow  their  warranty  deed  with  an  abstract 
of  title  to  the  property  conveyed,  showing  a  good  title  thereto,  upon 
the  purchaser  making  the  first  payment  after  execution  of  contract, 
held  that  the  vendors  were  bound  to  furnish  such  abstract  showing 
clear  title  in  themselves,  prior  to  the  maturity  of  any  deferred  pay- 
ments, notwithstanding  time  was  not  specially  made  the  essence  of 
such  agreement. 

[As  to  time  as  essence  of  contract,  see  note  in  104  Am.  St.  Bep. 
a66.J 

Pleading— Departure  In  Beply  ftom  Primary  Pleading. 

2.  To  enable  one  to  enforce  an  executory  contract  for  the  sale  of 
real  property  he  must  allege  and  prove  full  performance  of  the  things 
to  be  done  by  him  or  a  waiver  thereof  by  the  other  party,  and  it  is  not 
suificient  to  allege  in  his  primary  pleading  a  general  performance, 
and,  when  such  allegation  is  denied  by  the  answer,  to  set  up  a  waiver 
in  his  reply. 

Vendor  and  Pnrchaser— Where  Keitber  Performs  Neither  can  Enforce 
or  Beednd  Contract. 

8.  By  the  terms  of  a  contract  for  the  sale  and  purchase  of  land 
the  purchasers  agreed  to  make  payments  on  the  installment  plan,  and 
in  case  of  default  in  payments  would  work  a  forfeiture,  and  vendors 
were  required  to  deposit  in  escrow  a  warranty  deed  and  abstract 
showing  good  title,  for  benefit  of  purchasers,  the  two  obligations 
are  correlative,  and  where  neither  party  performs,  neither  is  entitled 
to  enforce  the  contract  or  rescind  the  same. 

From  Josephine:  Frank  M.  Calkins,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Burnett. 

This  is  a  suit  by  Frank  W.  Decker  and  Louise  J, 
Decker,  against  Clifford  L.  Jordan,  Julia  E.  Jordan, 
John  A  Dale,  Kate  Dale  and  W.  C.  Finke,  to  foreclose 
an  executory  contract  for  the  sale  of  land.  It  was 
admitted  that  on  May  21,  1910,  plaintiffs  and  the  de- 

*On  necessity  of  perfecting  title  before  time  for  performance  in 
order  to  hold  rendee,  see  note  in  S  L.  B.  A.  (N.  8.)  103. 

Repobteb. 
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f endant  Clifford  L.  Jordan  covenanted  witii  each  otiier 
in  writing,  whereby  the  former  agreed  to  sell  to  the 
latter  certain  real  estate  in  Josephine  County  for 
$10,000,  $1,000  of  which  was  paid  at  the  execution  of 
the  agreement  leaving  $5,000  to  be  paid  by  June  15, 
1910,  and  the  remaining  $4,000  in  equal  annual  install- 
ments beginning  November  15,  1911,  with  interest  at 
7  per  cent  per  annum,  payable  annually.  It  was  stipu- 
lated that  upon  the  payment  of  $5,000  as  stated,  Jordan 
should  be  allowed  to  take  possession  of  the  property, 
and  that  he  should  thereafter  pay  all  taxes  of  every 
kind  upon  the  premises  and  keep  the  same  clear  of 
liens  on  his  own  account.  The  contract  contains  the 
usual  stipulation  to  the  effect  that  in  case  of  default 
in  making  any  payment  the  seller  may  re-enter  and 
take  possession  of  the  estate,  the  second  party  waiv- 
ing notice  to  quit,  and  that  in  such  event  a  forfeiture 
in  favor  of  the  other  party  shall  result  as  to  all  sums 
paid  upon  the  purchase  price,  the  same  to  be  consid- 
ered as  rental  for  the  use  and  occupation  of  the  prem- 
ises.   The  agreement  also  contains  this  clause : 

"It  is  further  agreed  and  understood  between  the 
parties  hereto  that  upon  the  second  party  making  the 
payment  of  $5,000  within  the  time  and  manner  herein 
provided,  that  thereupon  first  parties  shall  execute 
their  warranty  deed  of  the  lands  herein  described  con- 
veying said  premises  unto  second  party  and  Julia  E. 
Jordan,  his  wife,  which  deed  shall  be  placed  in  the 
First  National  Bank  of  Grants  Pass,  together  with  an 
abstract  of  title  to  all  of  said  property  showing  a  good 
title  thereto,  which  deed  and  abstract  shall  be  held  in 
said  bank  in  escrow,  and  said  bank  shall  deliver  same 
to  second  party  or  order  upon  payment  of  the  purchase 

Erice  for  said  property  at  the  time  and  in  the  manner 
erein  provided,  but  in  case  of  default  in  any  of  said 
payments  then  said  bank  shall  return  said  deed  and  ab- 
stract unto  parties  of  the  first  part  or  order/' 
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It  is  stated  that  the  plaintiffs  have  fully  complied 
with  all  the  terms  and  conditions  of  their  contract  to 
be  kept  and  performed  by  them.  They  aver  that  the 
defendants  Dale,  husband  and  wife,  claim  some  inter- 
est in  the  property  through  the  defendants  Jordan, 
but  that  the  same  is  subject  to  the  title  of  the  plain- 
tiffs and  terms  and  conditions  of  the  contract.  They 
also  assert  that  after  the  Dales  took  possession,  a  valu- 
able bam  on  the  premises  burned,  and  the  insurance 
on  tiie  same  was  collected  by  them;  and  that  a  large 
amount  of  personal  property  on  the  tract  at  the  time 
of  making  the  contract,  and  which  was  included  in  the 
purchase,  has  been  disposed  of  and  the  proceeds  re^ 
tained  by  the  defendants  or  some  of  them.  Alleging 
a  demand  for  the  possession  of  the  land  and  a  refusal 
thereof,  the  plaintiffs  pray  for  a  decree  adjusting  the 
rights  of  the  parties;  for  a  sale  of  the  premises  to 
satisfy  a  decree  for  the  remainder  of  the  purchase 
price;  for  a  receiver;  and  for  an  injunction  against 
the  defendants  interfering  with  the  property. 

All  the  defendants  answered,  the  Dales  in  one,  and 
the  Jordans  in  another.  The  admissions  and  denials 
in  both  answers  are  substantially  the  same,  but  are 
not  intelligible  on  the  printed  abstract  because  they 
refer  to  certain  paragraphs  of  the  complaint  by  num- 
bers, and  no  numbers  appear  there  as  the  paper  is  set 
out  in  the  printed  abstract  The  answer  also  alludes, 
in  denial,  to  words  in  certain  lines  of  the  complaint 
evidently  referring  to  the  typewritten  or  manuscript 
copy  of  the  original,  and  hence  gives  no  information 
on  the  printed  abstract.  The  Pales  claim  by  assign- 
ment from  the  Jordans  to  Mrs.  Dale,  and  assert  that 
the  plaintiffs  have  neglected  and  refused  to  deliver 
an  abstract  of  title  to  the  property  although  frequently 
requested  to  do  so,  and  that  they  are  not  the  owners 
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in  fee  eimple  of  the  lands  in  question.  Various  other 
statements  are  made  in  the  answer  about  what  the 
Dales  are  willing  to  do,  and  they  claim  to  have  fully 
complied  with  all  the  terms  of  the  contract,  except 
making  the  payment  due  November  15,  1911.  No 
actual  tender  of  that  or  any  other  installment  is  al- 
leged in  the  answer. 

The  reply  denies  most  of  the  answer  of  the  Dales, 
and  recites  some  transactions  occurring  after  the  exe- 
cution of  the  contract,  and  the  payment  of  the  $5,000 
whereby  the  title  of  the  plaintiffs  was  perfected,  and 
rehearses  certain  conduct  of  the  defendant  John, A. 
Dale  as  agent  for  his  wife,  which  the  plaintiffs  claim 
amounts  to  a  waiver  of  the  condition  requiring  an 
abstract  After  a  hearing  the  Circuit  Court  made 
findings  of  fact  and  conclusions  of  law  to  the  general 
effect  that  neither  party  had  complied  with  the  terms 
of  the  contract  so  that  the  plaintiffs  might  be  entitled 
to  foreclose  or  the  defendants  to  rescind,  and  rendered 
a  decree  dismissing  the  cause  without  prejudice  to 
either  party  and  without  costs  in  favor  of  either  of 
them.    Both  parties  appeal. 

Submitted  on  briefs  without  argument  under  the 
proviso  of  Supreme  Court  Eule  18:  56  Or.  622  (117 
Pac.  xi).  Affibmed. 

Mr.  William  C.  Hale  submitted  a  brief  for  the 
plaintiffs. 

Mr.  0.  8.  Blanchard  filed  a  brief  in  favor  of  the 
defendants. 

Mb.  Justice  Burnett  delivered  tiie  opinion  of  the 
court. 

1.  The  testimony  clearly  shows  that  when  the  $5,000 
payment  was  made  on  June  15, 1910,  the  plaintiffs  did 
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not  have  a  marketable  title  to  the  property,  and  in 
addition  thereto,  the  same  was  encumbered  by  an  un- 
paid mortgage,  and  that  although  they  deposited  their 
deed  in  the  bank,  as  required  by  the  contract,  with  an 
abstract,  yet  the  latter  document  did  not  show  at  that 
time  a  merchantable  title  in  the  plaintiffs.  The  agree- 
ment does  not  specify  that  time  is  considered  by  the 
parties  as  of  the  essence  thereof,  though  it  is  manifest 
from  a  fair  consideration  of  its  terms  that  plaintiffs 
we»  bound  to  furnish  with  their  deed  an  abstract 
shairing  clear  title  in  themselves  prior  to  the  maturity 
of  any  deferred  payment.  Supplying  this  document 
was  as  much  one  of  the  conditions  of  the  covenant  as 
furnishing  the  deed  itself.  This  is  the  doctrine  taught 
by  Kcme  v.  Rippey,  22  Or.  296  (23  Pac.  180) ;  Id.,  22 
Or.  299  (29  Pac.  1005).  It  is  not  that  an  abstract  is 
necessary  to  prove  title,  but  the  furnishing  of  one  is  a 
term  of  the  contract  to  be  observed  the  same  as  any 
other  stipulation  thereof. 

2.  It  is  common  learning  that  before  anyone  can 
enforce  an  executory  contract  he  must  himself  first 
plead  and  prove  that  he  has  fully  accomplished  the 
things  to  be  performed  by  him  or  a  waiver  thereof  on 
the  part  of  the  other  contracting  party.  All  this  must 
appear  in  his  complaint.  It  is  not  sufficient  for  him 
to  allege  in  his  primary  pleading  a  general  perform- 
ance, and  when  this  is  disputed  by  the  answer  to  return 
in  his  reply  and  allege  a  waiver:  Cranston  v.  West 
Coast  Life  Ins.  Co.,  63  Or.  427  (128  Pac.  427). 

3.  The  defendants,  operating  as  the  other  contracts 
ing  parties,  are  subject  to  the  same  rule,  and  before 
they  can  claim  relief  they  themselves  must  show  full 
performance,  a  valid  offer  to  perform  met  by  a  refusal 
by  the  opposite  party,  or  a  waiver.  Neither  of  the 
litigants,  although  pleading  the  same,  has  been  able 
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to  prove  that  lie  has  conformed  to  this  rule  of  law. 
The  testimony  shows  plainly  that  the  plaintiffs  did  not 
have  marketable  title  when  the  $5,000  payment  was 
made ;  that  they  did  not  deposit  an  abstract  at  the  time 
showing  title  in  themselves ;  and  that  it  was  not  nntil 
after  the  suit  was  commenced  that  they  pretended  to 
furnish  such  an  instrument.  On  the  other  hand,  as 
already  stated,  the  defendants  have  not  proven  per- 
formance of  or  any  valid  offer  to  perform  the  agree- 
ment on  their  part,  and  hence  are  not  in  any  position 
to  demand  rescission  of  the  contract.  On  the  part  of 
the  plaintiffs  the  suit  was  premature,  and  the  defense 
is  without  merit. 

It  was  proper  for  the  court  to  enter  the  decree  which 
it  did.    It  is  affirmed.  Affirmbd. 

Mb.  Justice  Habbis  took  no  part  in  the  consideration 
of  this  case. 

Mb.  Justice  Eakin  absent. 


Aigaei.  December  jL5,  1915,  reversed  January  4,  rehearing  denied 

January  25,  1916. 

WEBB  V.  ISENSEE. 

(153  Pae.  800.) 

Frandfl,  Statute  of—'Xkmtract  not  to  be  Performed  Wltbln  a  Tear^ 
Void  for  Want  of  Oonaideration. 

1.  Under  Section  808,  L.  O.  L.,  any  agreement  which  by  its  terms 
is  not  to  be  perforxned  within  a  year  from  the  making,  or  an  agree- 
ment for  the  leasing  for  a  longer  period  than  one  year,  is  void,  un- 
less, some  note  or  memorandum  thereof,  expressing  the  consideration 
be  in  writing  and  subscribed  by  the  party  to  be  charged  or  his  au- 
thorized agent.  An' agreement  entered  into  January  31,  1912,  between 
the  lessor  in  a  lease  expiring  February  15,  1913,  and  certain  third 
parties  who  were  strangers  to  the  original  lease,  to  the  effect  that 
m  case  such  third  parties  were  in  possession  of  the  premises  at  the 
expiration  of  the  term,  they  might  renew  the  lease  for  five  years, 
was  void  as  an  agreement  not  to  be  performed  within  a  year,  and  not 
expressing  any  consideration  whatever. 
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IrfUidlord  ftnd  Tenant— Agreemtnt  for  Renewal  of  Lease— Unilateral 
Contract 

2.  A  memorandum  executed  by  a  lessor  and  certain  third  parties 
agreeing  that  if  such  third  parties  were  in  possession  of  the  leased 
premises  at  the  time  the  lease  expired  they  might  have  a  renewal  of 
the  same  for  a  term  of  five  years,  there  being  no  covenant  that  said 
third  parties  were  to  do  anything,  held  a  unilateral  contract  and  void. 

[Ab  to  covenants  for  renewal  of  lease,  see  note  in  123  Am.  St. 
Bep.  460.] 

Landlord  and  Tenant— Between  Strangers  most  be  Oonalderation  for 
Benewal  of  Lease. 

3.  The  covenant  in  the  original  lease  to  pay  the  rent  reserved 
did  not  constitute  a  sufficient  consideration  to  support  the  agreement, 
since  the  parties  other  than  the  lessor  were  strangers  to  the  lease; 
even;  if  they  were  holders  of  the  lease  and  subject  to  its  covenants, 
they  would  be  already  bound  to  pay  the  rent,  and  this  stipulation 
eoold  not  be  a  consideration  for  any  new  agreement. 

Landlord  and  Tenant — Oonstraction  of  Agreement  for  Benewal  of 


4.  Where  at  the  expiration  of  the  lease  sueh  third  parties  were 
not  in  possession  of  the  leased  premises,  but  the  same  were  in  the 
possession  of  and  occupied  by  plaintiff,  the  assignee  of  said  third  par- 
ties, therefore  no  right  of  renewal  accrued  to  plaintiff  by  reason  of 
such  agreement. 

Action— Consolidation  of  Two  or  More  Suits  or  Actions  upon  Proper 
Motion. 

5.  Section  526,  L.  O.  L.,  provides  whenever  two  or  more  actions 
or  suits  are  pending  at  one  time,  between  the  same  parties  and  in 
the  same  court,  upon  causes  which  might  have  been  joined,  the  court 
may,  upon  the  motion  of  defendant,  order  the  same  to  be  consoli- 
dated, but  the  court  cannot  of  its  own  motion  order  such  consolida- 
tion. 

Action— Katnre  of  Causes  That  can  be  Consolidated. 

6.  Under  Section  526,  L.  O.  L.,  only  causes  that  could  have  been 
joined  are  to  be  consolidated,  therefore  plaintiff's  suit  for  a  renewal 
of  a  lease  could  not  be  consolidated  with  a  chose  in  action  existing 
in  favor  of  defendant  for  the  recovery  of  unpaid  rent  or  for  the  re- 
covery of  the  possession  of  the  premises. 

Action — ^Venne  mnst  be  Laid  in  Same  Court  In  Order  to  Consolidate. 

7.  Under  the  express  provision  of  Section  526,  L.  O.  L.,  it  is  error 
for  a  court  to  consolidate  an  action  pending  in  another  tribunal. 

From  Multnomah:  Hbnby  E.  McGinn,  Judge. 

Department  2.    Statement  by  Mb.  Justicb  Burnett. 

This  is  a  suit  by  Lillie  T.  Webb  against  William 
Isensee,  consolidated  with  two  actions  at  law  by  de- 
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fendant  Isensee  against  plaintiff.  The  following  are 
the  facts : 

On  October  27,  1909,  William  Isensee,  as  owner 
thereof,  leased  to  C.  H.  Thoren  and  Emma  A.  Thoren 
an  apartment  house,  then  under  construction,  for  a 
term  of  three  years,  to  commence  at  the  completion  of 
the  building,  with  the  privilege  of  an  extension  of  one 
additional  year.  The  structure  appears  to  have  been 
finished  and  the  occupation  began  February  15,  1910. 
The  rent  reserved  was  $400  per  month  for  the  first 
year  and  $450  per  month  for  the  remainder  of  the  term 
payable  in  advance. 

On  January  31,  1912,  Isensee,  Walter  L,  Webb  and 
Evelyn  A.  Webb,  who  for  convenience  are  designated 
as  ^*the  Webbs''  executed  a  writing  in  these  terms: 

^**  Portland,  Oregon,  January  31st,  1912. 
'*It  is  hereby  agreed  by  and  between  the  parties 
hereto  that  if  Walter  L.  Webb  and  Evelyn  A.  Webb 
are  in  possession  of  the  premises  described  in  the 
hereto  attached  lease,  at  the  expiration  of  the  same, 
then,  and  in  that  event  they  are  to  have  a  renewal  of 
the  same  for  a  term  of  five  years;  and  if  the  parties 
hereto  cannot  mutually  agree  upon  the  monthly  rental 
thereto,  they  shall  submit  the  same  to  arbitration,  the 
terms  of  such  arbitration  to  be  binding  on  all  parties 
hereto;  each  party  to  choose  one  arbitrator  and  they 
to  choose  the  third. 

**  [Signed]       Wm.  Isenseb. 

**  Walter  L.  Webb. 

^'Evelyn  A.  Webb.'* 

The  instrument  was  also  signed  by  two  subscribing 
witnesses.  On  the  following  day  there  was  indorsed 
upon  the  original  lease  the  following: 

'  ^  For  value  received  we  hereby  transfer,  sell  and  as- 
sign the  within  lease  to  Walter  L.  Webb  and  Evelyn  A. 
Webb,  February  1, 1912. 

**  [Signed]        0.  H.  Thoren. 

'^Emma  a.  Thoren." 
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It  appears  that  Isensee  consented  to  the  assignment 
of  the  lease  by  the  Thorens  to  the  Webbs.  On  July 
20,  1912,  the  Thorens  consented  to  the  transfer  of  the 
lease  from  the  Webbs  to  the  plaintiff,  Lillie  T.  Webb, 
and  on  the  next  day  but  one  in  the  same  month  the 
defendant  herein  also  agreed  to  the  same.  The  plain- 
tiff alleges  that,  in  pursuance  of  the  assignment  of  the 
lease  to  her,  she  entered  into  possession  of  the  prem- 
ises, paid  the  monthly  rental  reserved  to  the  end  of 
the  term  on  February  15,  1914,  and  is  still  in  pos- 
session thereof.  Her  complaint  then  contains  these 
averments : 

"That  at  and  before  the  expiration  of  said  lease 
plaintiff  sought  the  defendant  and  endeavored  to  in- 
duce him  to  execute  a  new  lease  to  her  according  to 
the  said  agreement  at  some  monthly  rental,  to  be  mu- 
tually agreed  upon  between  them,  or  to  be  so  fixed  by 
arbitration,  but  defendant  failed,  neglected  and  re- 
fused, and  still  fails,  neglects  and  refuses  to  execute 
any  lease  to  said  premises  to  the  plaintiff,  and  avoids 
any  conference  with  her  and  refuses  to- discuss  the 
matter  with  her,  and  refuses  to  arbitrate  the  rental, 
or  to  conform  to  any  of  the  provisions  of  the  said  lease, 
or  to  give  the  plaintiff  any  rights  thereunder,  plaintiff 
having  conformed  to  all  the  provisions  of  said  lease. 
That  plaintiff  is  now,  and  always  has  been  ready  and 
willing  to  negotiate  with  defendant  and  to  enter  into 
a  lease  with  defendant  according  to  his  said  agreement, 
for  the  said  premises,  and  is  able,  ready  and  willing,  to 
pay  to  defendant  a  fair  and  reasonable  monthly  rental 
for  said  premises  if  the  defendant  will  execute  a  new 
lease  according  to  the  terms  of  said  agreement.  And 
plaintiff  further  alleges  that  if  such  monthly  rental 
cannot  be  so  mutually  agreed  upon,  then  and  in  that 
event  plaintiff  is  ready  and  willing  to  submit  the  matter 
of  said  rental  to  arbitration  according  to  the  conditions 
of  said  agreement^  and  to  abide  by  the  decision  of  said 
arbitrators.*' 
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Her  prayer  is  for  a  decree  requiring  the  defendant 
to  make  and  execute  to  the  plaintiff  a  lease  of  the 
premises  according  to  the  terms  and  conditions  of  the 
original  lease  and  agreement,  and  for  further  relief. 

A  general  demurrer  to  the  complaint  was  overruled. 
The  answer  denied  the  statements  of  the  latter  plead- 
ing last  above  quoted;  recites  the  instrument  dated 
January  31,  1912,  signed  by  Isensee  and  the  Webbs, 
and  says  that  the  latter  vacated  the  premises  during 
the  month  of  July,  1912,  and  were  not  in  the  occupancy 
or  control  thereof  at  the  expiration  of  the  lease,  and 
that  tiie  plaintiff  retains  the  possession  of  the  build- 
ing refusing  to  pay  rent  or  to  vacate  the  property. 
A  further  answer  contends  that  the  instrument  exe- 
cuted by  Isensee  and  the  Webbs  is  unilateral  and  void 
because  it  is  without  consideration,  and  does  not  com- 
ply with  the  statute  of  frauds  in  specified  particulars. 
The  new  matter  of  the  answer  was  materially  traversed 
by  the  reply. 

After  the  commencement  of  this  suit  Isensee  began 
an  action  in  the  same  court  against  Lillie  T.  Webb  to 
recover  $450  as  rent  of  the  premises  for  the  month 
beginning  February  15,  1914,  in  which  the  plaintiff 
here  answered  denying  that  the  rental  was  as  claimed 
by  Isensee,  and  setting  up  as  a  further  defense  the 
facts  alleged  in  her  complaint  in  this  suit.  The  court 
consolidated  the  action  with  the  suit.  After  the  insti- 
tution of  the  litigation  to  recover  rent  the  defendant 
here  commenced  in  the  District  Court  of  Multnomah 
County  for  the  Portland  District  an  action  against  the 
plaintiff  here  in  forcible  entry  and  detainer  to  recover 
the  possession  of  the  premises.  After  that  cause  was 
at  issue  in  that  court,  the  Circuit  Court  of  its  own 
motion  ordered  that  the  same  be  discontinued,  that  no 
further  proceedings  be  had  therein,  and  that  the  matter 
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be  consolidated  and  tried  with  the  suit  in  equity  pend- 
ing in  the  Circuit  Court,  thus  combining  the  one  suit 
of  plaintiff  with  the  two  actions  of  Isensee. 

On  August  14th,  the  court  passed  a  decree  substan- 
tially according  to  the  prayer  of  the  complaint  in  the 
suit  fixing  the  rent  at  $325  per  month.  On  October  1st 
a  further  order  was  entered  in  the  Circuit  Court  deny- 
ing the  motion  of  Isensee  to  be  heard  and  to  introduce 
evidence  in  the  forcible  entry  and  detainer  action, 
and  deciding  that  defendant  in  that  action  go  therfce 
without  day,  and  that  Isensee  was  not  entitled  to  the 
restitution  of  the  property.  Later,  on  October  6, 1914, 
that  court  further  ordered  that  Isensee  take  nothing 
in  his  action  for  rent  He  has  appealed,  and  assigns 
as  error  almost  everything  that  the  court  did  in  all  the 
litigation.  Bevebsbd  Wrrn  Dibbotions. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Lewis  <&  Lewis  and  Mr.  Cicero  M.  Idleman, 
with  an  oral  argument  by  Mr.  Andrew  T.  Lewis. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Schmitt  <&  Schmitt,  with  an  oral  argument  by 
Mr.  G.  G.  Schmitt. 

Mb.  JxTsnoB  Bubnbtt  delivered  the  opinion  of  the 
court 

1.  The  contention  centers  around  the  proper  legal 
construction  to  be  given  to  the  writing  of  January  31, 
1912,  signed  by  Isensee  and  the  Webbs.  It  must  be 
remembered  that  this  document,  although  it  appears 
to  be  attached  to  the  original  lease  to  the  Thorens, 
was  dated  prior  to  the  assignment  of  the  latter  by 
them  to  the  Webbs.  The  plaintiff  claims  that  the 
paper  of  January  31, 1912,  constitutes  one  of  the  con- 
ditions of  the  original  lease  of  which  she  is  assignee, 
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entitled  to  enforce  the  same  as  thus  amended  and  so 
obtain  a  new  lease.  At  the  time  of  the  execution  of 
the  instrument  by  Isensee  and  the  Webbs  the  latter 
were  strangers  to  the  lease,  and  hence  any  agreement 
they  might  make  would  necessarily  depend  upon  a  sepa- 
rate consideration  of  its  own.  The  term  did  not  ex- 
pire until  Fet^ruary  15, 1914.  The  convention  between 
the  Webbs  and  Isensee,  therefore,  was  not  to  be  per- 
formed in  any  event  within  the  year  next  ensuing. 
Our  statute  of  frauds,  as  embodied  in  Section  808, 
L.  0.  L.,  declares  thus : 

**In  the  following  cases  the  agreement  is  void  unless 
the  same  or  some  note  or  memorandum  thereof,  ex- 
pressing the  consideration,  be  in  writing  and  sub- 
scribed by  the  party  to  be  charged,  or  by  his  lawfully 
authorized  agent;  evidence,  therefore,  of  the  agreement 
shall  not  be  received  other  than  the  writing,  or  second- 
ary evidence  of  its  contents,  in  the  cases  prescribed 
by  law:  1.  An  agreement  that  by  its  terms  is  not  to  be 
performed  within  a  year  from  the  making  thereof.  *  * 
6.  An  agreement  for  the  leasing,  for  a  longer  period 
than  one  year,  or  for  the  sale  of  real  property,  or  of 
any  interest  therein.'* 

2.  No  financial  or  other  consideration  is  expressed 
in  the  instrument  in  question.  There  are  no  covenants 
on  behalf  of  the  Webbs  to  take  a  lease  of  the  prop- 
erty, or  to  do  or  suffer  anything  whatever  to  corre- 
spond with  the  extension  offered  by  Isensee.  At  the 
best  the  instrument  is  unilateral.  It  does  not  profess 
to  bind  the  Webbs.  Under  the  statute  and  within  the 
reasoning  of  Corbitt  v.  Salem  Gaslight  Co.,  6  Or.  405 
(25  Am.  Rep.  541,  note),  the  instrument  is  void  and 
of  no  force  as  a  contract,  because  it  is  not  to  be 
performed  within  a  year,  and  does  not  express  any 
consideration. 

3.  It  is  urged  that  the  covenant  in  the  original  lease 
to  pay  the  rent  therein  reserved  constituted  a  suffi- 
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cient  consideration  to  support  this  latter  instrument. 
This  is  unsound  for  at  least  two  reasons.  As  pointed 
out,  the  Webbs  were  strangers  to  the  lease  when  they 
signed  the  document  of  January  31st.  Further,  even 
if  they  had  then  been  the  holders  of  the  lease  and  sub- 
ject to  its  covenants,  they  already  would  have  been 
bound  to  pay  the  rent,  and  this  stipulation  would  not 
be  a  consideration  for  any  new  agreement.  It  is  very 
true  that  if  an  option  to  extend  the  term  for  five  years 
had  been  incorporated  in  the  original  lease,  the  cove- 
nant to  pay  rent  would  have  been  a  supporting  con- 
sideration, and  this  is  the  precept  laid  down  in  such 
cases  as  House  v.  Jackson,  24  Or.  89  (32  Pac.  1027) ; 
Mitchell  V.  Taylor,  27  Or.  377  (41  Pac.  119) ;  Clarno 
V.  Orayson,  30  Or.  Ill  (46  Pac.  426) ;  Olympia  Bottling 
Works  V.  Olympia  Brewing  Co.,  56  Or.  87  (107  Pac. 
969);  Kvngsley  v.  Kressly,  60  Or.  167  (111  Pac.  385, 
118  Pac.  678,  Ann.  Gas.  1913E,  746)— all  cited  by  the 
plaintiff  here.  These  precedents,  however,  are  not  ap- 
plicable to  the  present  juncture,  because  the  two  docu- 
ments are  separate  transactions  not  between  the  same 
parties,  and  the  Webbs,  when  they  signed  the  later  one, 
were  strangers  to  the  consideration  supporting  the  first 
one. 

The  principle  is  that  when  a  consideration  moving 
from  one  party  is  recited  in  an  instrument  as  support- 
ing covenants  to  be  performed  by  the  other  party,  it 
has  spent  its  actuating  force,  and  cannot  be  relied  upon 
to  support  subsequent  independent  agreements  even 
among  the  parties  to  the  original  contract.  The  doc- 
trine is  thus  declared  in  9  Cyc.  349 : 

**The  promise  of  a  person  to  carry  out  a  subsisting 
contract  with  the  promisee  or  the  perf  omaance  of  such 
contractual  duty  is  clearly  no  consideration,  as  he  is 
doing  no  more  than  he  was  already  obliged  to  do,  and 
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hence  has  sustained  no  detriment  nor  has  the  other 
party  to  the  contract  obtained  any  benefit.'* 

4.  Moreover,  on  the  hypothesis  that  this  was  in  its 
origin  a  binding  agreement,  yet,  as  a  condition  upon 
which  the  lease  would  be  extended,  it  was  specified 
that  the  Webbs  should  be  in  possession  of  the  prem- 
ises at  the  expiration  of  the  original  term.  When  the 
time  came,  however,  the  condition  was  not  fulfilled. 
They  were  not  in  possession.  On  the  contrary,  the 
property  was  occupied  by  another  party,  the  plaintiff 
here.  For  all  these  reasons  no  right  or  privilege  ac- 
crued to  the  plaintiff  in  this  suit  by  virtue  of  the  writ- 
ing  of  January  31,  1912,  executed  by  Isensee  and  the 
Webbs.  It  is  not  necessary  to  consider  whether  the 
defendant  had  a  right  to  choose  his  tenant  or  to  de- 
termine whether  this  was  a  personal  covenant  or  one 
running  with  the  land.  As  a  matter  of  law,  the  plain- 
tiff is  clearly  without  right  to  a  renewal  of  the  lease. 

5.  It  remains  only  to  consider  the  status  of  the  ac- 
tions at  law  already  mentioned.  It  is  said  in  Section 
526,  L.  0.  L. : 

**  Whenever  two  or  more  actions  or  suits  are  pend- 
ing at  one  time,  between  the  same  parties  and  in  the 
same  court,  upon  causes  which  might  have  been  joined, 
the  court  may,  upon  the  motion  of  the  defendant,  order 
the  same  to  be  consolidated.'* 

As  by  the  terms  of  the  statute  such  procedure  must 
be  taken  **upon  the  motion  of  the  defendant,*'  it  can- 
not be  invoked  by  the  court  of  its  own  motion. 

6.  Again,  only  causes  which  might  have  been  joined 
are  to  be  consolidated.  It  is  impossible  that  the  plain- 
tiff could  have  joined  her  cause  of  suit  for  a  renewal 
of  lease  with  a  chose  in  action  existing  in  favor  of  the 
defendant  for  a  recovery  of  unpaid  rent  or  for  the 
recovery,  of  the  possession  of  the  premises. 
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7.  Especially  is  the  order  of  the  court  erroneous  as 
to  the  action  pending  before  another  tribunal. 

The  result  is  that  the  decree  and  orders  of  the  Cir- 
cuit Court  are  reversed,  the  plailitiff 's  suit  dismissed, 
and  the  actions  at  law  restored  to  the  situation  in  which 
they  stood  at  the  time  the  orders  for  consolidation  were 
made.  Bevebsed  With  Dibections. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  Habbis  and 
Mb.  Justice  Bean  concur. 

Mb.  Justice  Eakin  did  not  sit. 


Argued  January  12,  luodifled  January  25,  1910. 

STATE  V.  BROWNELL. 

(154  Pac.  428.) 

Oontempt— Punishment  for  Is  Iminlsoniiient  and  Fine — Statute. 

1.  Section  670,  subdivision  9,  L.  O.  L.,  declares  that  any  unlawful 
interference  with  the  process  or  proceedings  of  a  court  is  a  contempt. 
Section  671,  L.  O.  L.,  provides  that  every  judge  has  power  to  punish 
contempt  by  fine  or  imprisonment,  or  both,  not  exceeding  $300  nor 
six  months'  imprisonment,  and  when  the  contempt  is  not  one  of  those 
mentioned  in  Section  670,  subdivisions  1  and  2,  and  Section  959,  sub- 
division 1,  relating  to  acts  committed  in  the  presence  of  the  judicial 
officer,  it  must  appear  that  the  right  or  remedy  of  the  party  was 
prejudiced  before  the  contempt  can  be  punished  in  any  other  man- 
ner than  by  a  fine  not  exceeding  $100.  Defendant,  as  attorney,  was 
defending  one  charged  with  rape,  and  advised  the  wife  and  chil- 
dren of  the  accused  to  leave  the  state,  in  order  that  they  might 
not  testify  against  him,  and,  in  contempt  proceedings,  the  affidavit 
failing  to  show  that  the  right  or  remedy  of  a  party  was  prejudiced 
by  his  action,  and  upon  a  plea  of  guilty  to  the  charge  set  out  in 
the  affidavit,  made  and  entered  in  open  court,  was  sentenced  to  pay 
a  fine  of  $250  and  to  serve  three  months'  imprisonment  in  jail. 
Seld,  that  the  punishment  was  excessive,  and  should  be  limited  to 
a  fine  of  $100,  as  provided  in  Section  671,  L.  O.  L. 

[As  to  power  to  punish  for  contempt,  see  note  in  117  Am.  St. 
Bep.  950.] 

Oonstitational  Iaw— Statute  Prescribing  Punishment  for  Contempt — 
Oonstitntionality. 

2.  Section  671,  L.  O.  L.,  provides  that  every  judge  has  power  to 
punish  contempt  by  fine  or  imprisonment,  or  both,  but  that  such  fine 
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shall  not  exceed  $300  or  the  imprisoninent  six  months,  and  when 
the  contempt  is  not  one  of  those  mentioned  in  Section  670,  sub- 
divisions  1  and  2,  L.  0.  L.,  or  Section  959,  subdivision  1,  L.  O.  L.,  it 
must  appear  that  the  right  or  remedy  of  a  party  to  a  proceeding  was 
prejudiced  before  the  contempt  can  be  punished  otherwise  than  by  a 
fine  not  exceeding  $100,  is  not  inoperative,  because  the  legislature 
cannot  limit  the  inherent  power  of  constitutional  courts  to  punish 
for  contempt,  since  the  statute  does  not  limit  the  power,  but  merely 
prescribes  the  procedure  for  its  exercise. 

From  Lane:  James  W.  Hamilton,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Benson. 

On  April  3,  1915,  the  district  attorney  for  Lane 
County  filed  in  the  Circuit  Court  for  such  county  an 
aflfidavit  in  the  following  language : 

**I,  Desta  Carter,  being  first  duly  sworn,  say:  That 
I  am  the  wife  of  one  Elzia  Carter  and  the  mother  of 
Monneita  Carter  and  Gertrude  Carter;  that  an  infor- 
mation was  filed  in  the  oflBce  of  J.  E.  Wells,  justice  of 
the  peace  for  Eugene  justice  district,  Lane  County, 
Oregon,  charging  Elzia  Carter  with  the  crime  of  rape 
with  and  upon  Monneita  Carter,  who  was  the  daughter 
of  said  Elzia  Carter,  and  that  thereafter  a  preliminary 
hearing  was  held  before  said  court  and  the  said  Elzia 
Carter  by  order  of  said  court  was  bound  over  to  ap- 
pear before  the  grand  jury  of  Lane  County,  State  of 
Oregon,  a  certified  copy  of  which  said  commitment  is 
hereto  attached  and  made  a  part  hereof.  That  there- 
after, to  wit,  on  the  2d  day  of  October,  A.  D.  1914,  one 

Hawk,  deputy  sheriff  of  Linn  County,  Oregon, 

served  affiant  and  the  said  Gertrude  Carter  and  Mon- 
neita Carter  with  subpoenas,  commanding  the  said  per- 
sons to  appear  before  the  grand  jury  of  Lane  County, 
State  of  Oregon,  on  the  12th  day  of  October,  1914;  that 
on  the  26th  day  of  September,  Howard  M.  Brownell, 
who  represented  himself  to  me  to  be  the  attorney  for 
Elzia  Carter,  asked  an  interview  with  me,  and  when 
the  same  was  refused,  he  persisted  in  talking  and  re- 
quested me  at  that  time  te^  take  the  said  Monneita 
Carter  and  leave  the  state  with  her  so  that  we  would 
not  be  here  to  testify  against  Elzia  Carter.    I  refused 
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at  that  time  to  comply  with  his  request,  and  informed 
him  that  we  were  state's  witnesses  and  could  not  par- 
ticipate in  anything  of  the  kind,  or  comply  with  his 
request  or  suggestion.  Thereafter,  on  the  1st  day  of 
October  and  again  on  the  2d  day  of  October,  he  came 
to  our  residence  in  Harrisburg,  Oregon,  and  urged  that 
I  take  all  the  children,  including  Monneita  Carter,  and 
leave  the  state.  He  said  that  he  would  see  that  we  got 
the  money,  that  he  would  see  that  I  got  a  divorce  from 
Elzia  Carter,  and  that  I  would  be  ^aid  fifty  dollars  per 
month  as  alimony,  and  that  the  children  would  be  put 
in  school.  On  Friday  night,  October  2d,  he  came  again 
to  our  place  in  Harrisburg,  Oregon,  accompanied  by 
Elzia  Carter,  and  persuaded  us  to  leave  the  state  and 
go  to  Seattle,  Washington.  On  that  same  evening 
Elzia  Carter  and  Howard  M.  Brownell  assisted  in  pre- 
paring the  baggage,  and  assisted  in  getting  it  to  the 
Oregon  Electric  Station  in  Harrisburg,  and  Elzia  Car- 
ter gave  Gertrude  Carter  sufficient  money  to  pay  our 
railroad  fares  to  Portland.  That  Elzia  Carter  and 
Howard  M.  Brownell  accompanied  us  on  the  train  to 
Portland.  That  at  their  suggestion  we  got  off  the  said 
train  at  the  Jefferson  Street  Station  in  Portland. 
That  Elzia  Carter  advised  us  repeatedly  to  follow  the 
advice  and  instructions  of  Howard  M.  Brownell  and 
to  do  everything  as  he  directed,  and  that  everything 
would  come  out  all  right.  That  at  the  instance  and 
suggestion  and  under  the  direction  of  Howard  M. 
Brownell  we  took  the  street-car  in  Portland  for  Van- 
couver, and  we  were  taken  and  directed  to  a  hotel 
in  Vancouver,  at  which  place  we  were  instructed  by 
Howard  M.  Brownell  to  register  under  the  name  of 
Mrs.  Smith  and  family  from  some  point  in  Califor- 
nia. That  after  eating  dinner  at  Vancouver,  the  said 
Howard  M.  Brownell  purchased  tickets  for  the  said 
persons  named  herein  for  Seattle,  Washington,  and 
directed  us  to  take  the  train  for  said  place,  he  taking 
the  same  train  and  under  an  agreement  and  under- 
standing that  he  would  direct  us  in  Seattle  where  to 
leave  said  train  and  where  to  go.  That  at  Seattle  the 
said  Howard  M.  Brownell  assisted  us  off  the  train  and 
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took  us  to  a  hotel,  where  he  registered  us  as  coming 
from  a  point  in  California.  That  he  rented  a  small 
cottage  out  about  five  miles  distant  from  the  main  por- 
tion of  the  city,  in  a  secluded  spot,  and  paid  the  rent 
for  a  monfh  on  said  cottage,  and  told  the  party  from 
whom  he  rented  the  house  that  our  names  were  Wilson, 
and  he  introduced  us  as  the  Wilson  family.  That  he 
procured  a  cord  of  wood  for  us,  and  took  Gertrude 
Carter  to  a  business  school  in  Seattle  and  there  en- 
rolled her  as  Gertrude  Wilson,  and  said  that  he  had 
paid  her  tuition  for  one  month.  That  upon  his  leav- 
ing Seattle  he  gave  me  $15  in  money,  and  stated  that 
as  soon  as  he  reached  Eugene  he  would  send  more 
money.  That  during  some  of  the  conversations  rela- 
tive to  our  leaving  the  state,  I  informed  him  that  we 
were  subpoenaed  before  the  grand  jury  as  witnesses, 
and  he  stated  that  those  subpoenas  amounted  to  noth- 
ing ;  that  we  did  not  have  to  appear  to  testify,  and  he 
requested  us  to  give  him  the  subpoenas,  which  we  did, 
and  he  stated  at  that  time  that  he  would  take  care  of 
that  matter.  When  we  reached  Vancouver  he  said: 
'Now  we  are  free,  and  there  is  no  law  in  the  State  of 
Oregon  which  can  bring  you  back,'  and  before  leaving 
us  in  Seattle  he  said,  *If  anyone  comes  here  to  arrest 
you  or  bring  you  back,  you  must  absolutely  refuse  to 
go,  for  there  is  no  law  by  which  you  can  be  returned 
to  Oregon,'  and  he  stated,  further,  that  should  anyone 
inquire  for  him  or  ask  if  he  had  been  up  there,  for  us 
to  emphatically  declare  that  we  had  not  seen  him  and 
did  not  know  anything  about  him,  and  he  said,  further, 
'It  will  not  hurt  you  to  lie,  so  you  must  lie  like  every- 
thing, for  if  this  is  ever  found  out,  I  will  be  disbarred 
and  not  allowed  to  practice  again  in  any  state  in  the 
Union. '  He  left  positive  instructions  with  us  that  we 
were  not  to  write  to  anyone,  and  that  our  mail,  if  any 
came,  would  come  in  the  name  of  Wilson. 

''I  state  further  that  I  had  absolutely  no  intention 
of  leaving  the  state  or  of  concealing  evidence  with  ref- 
erence to  the  commission  of  the  said  crime  until  in- 
fluenced so  to  do  by  said  Howard  M.  Brownell,  and  I 
would  not  have  gone  had  it  not  been  for  his  solicita- 
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tion,  advice,  and  assistance.  He  stated  that  to  remain 
here  and  go  through  the  trial  would  mean  the  convic- 
tion of  Elzia  Carter  and  the  disgrace  of  my  whole 
family,  and  he  continually  talked  about  and  empha- 
sized the  character  of  the  case  and  the  disgrace  which 
it  would  bring  upon  us,  until  he  finally  persuaded  us 
to  leave.  He  stated  at  the  time  that  if  we  stayed  and 
appeared  as  witnesses  in  the  case,  it  was  absolutely 
certain  that  the  said  Elzia  Carter  would  be  convicted, 
and  for  that  reason  he  wanted  us  to  leave. '  * 

On  May  24,  1915,  the  defendant  appeared  in  open 
court  and  entered  a  plea  of  guilty  to  the  charge  set  out 
in  the  affidavit.  Thereupon  the  court  entered  a  judg- 
ment as  follows : 

* '  It  is  hereby  ordered  and  adjudged  that  said  defend- 
ant Howard  M.  Brownell  be,  and  he  is  hereby  sentenced 
to  serve  three  months  in  the  county  jail  of  Lane 
County,  Oregon,  and  that  he  pay  a  fine  of  ($250)  two 
hundred  and  fifty  dollars.*' 

From  this  judgment  defendant  appeals. 

MODIPIBD. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Lark  BUyeu  and  Messrs.  Woodcock,  Smith  <&  Bry- 
son,  with  an  oral  argument  by  Mr.  BUyeu. 

For  the  State  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Joseph  M.  Devers,  District  Attorney. 

Mr.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  The  entire  record. in  this  contempt  proceeding 
consists  of  the  affidavit,  the  plea  of  guilty,  and  the 
judgment  of  the  court.  Appellant's  sole  contention 
is  that  the  sentence  is  in  excess  of  the  power  of  the 
court  to  provide  for  a  contempt  of  this  character. 
Section  670,  L.  0.  L.,  in  part,  reads  as  follows : 
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'^The  following  acts  or  omissions,  in  respect  to  a 
court  of  justice,  or  proceedings  therein,  are  deemed 
to  be  contempts  of  the  authority  of  the  court: 

*'l.  Disorderly,  contemptuous,  or  insolent  behavior 
toward  the  judge  while  holding  the  court,  tending  to 
impair  its  authority  or  to  interrupt  the  due  course  of 
a  trial  or  other  judicial  proceeding; 

**2.  A  breach  of  the  peace,  boisterous  conduct,  or 
violent  disturbance,  tendmg  to  interrupt  the  due  course 
of  a  trial  or  other  judicial  proceeding;  *  * 

''9.  Any  other  unlawful  interference  with  the  process 
or  proceedings  of  a  court. '  * 

Section  671,  L.  0.  L.,  reads  thus : 

**  Every  court  of  justice  and  every  judicial  officer  has, 
power  to  punish  contempt  by  fine  or  imprisonment,  or 
both;  but  such  fine  shall  not  exceed  $300,  nor  the  im- 
prisonment six  months ;  and  when  the  contempt  is  not 
one  of  those  mentioned  in  subdivisions  1  and  2  of  the 
last  [mentioned]  section,  or  in  subdivision  1  of  Sec- 
tion 959,  it  must  appear  that  the  right  or  remedy  of  a 
party  to  an  action,  suit,  or  proceeding  was  defeated 
or  prejudiced  thereby  before  the  contempt  can  be  pun- 
ished otherwise  than  by  a  fine  not  exceeding  $100/* 

It  is  obvious  that  the  acts  charged  in  the  affidavit 
are  not  the  ones  mentioned  in  Section  670,  subdivisions 
1  and  2,  L.  0.  L.,  nor  are  they  mentioned  in  Section  959, 
L.  0.  L.,  which  relates  to  acts  committed  in  the  pres- 
ence of  a  judicial  officer. 

2.  It  has  been  urged  that,  since  constitutional  courts 
have  inherent  power  to  punish  for  contempt,  the  legis- 
lature has  no  power  to  limit  their  action  in  this  respect 
We  do  not  regard  Section  671,  L.  0.  L.,  as  limiting  their 
power  to  punish  for  contempt,  but  merely  as  prescrib- 
ing the  procedure  for  exercising  such  power.  The  only 
record  upon  which  the  judgment  of  the  trial  court  is 
based  is  the  affidavit,  and  it  does  not  appear  therein 
that  the  right  or  remedy  of  a  party  was  defeated  or 
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prejudiced  thereby.  It  follows  that  the  judgment  of 
the  lower  court  is  modified  so  that  the  punishment  is 
limited  to  a  fine  of  $100,  the  defendant  to  be  committed 
to  the  county  jail  of  Lane  County  until  the  fine  is  paid, 
the  commitment  not  to  exceed  50  days  in  duration. 

Modified. 

Mb.  Chief  Justice  Moore,  Mb.  Justice  Bean  and 
Mb.  Justice  Bubnett  concur. 


Argued  Jannaiy  17^  reversed  January  25,  1916. 

STATE  V.  WALLACE,* 

(154  Pac.  430.) 

Sedoctloii— Sednctlon  of  Divorced  Womai^— "Unmarried  Female.** 

1.  Seetion  2076,  L.  O.  L.,  providing  if  any  person,  under  promise 
of  marriage  shall  seduce  and  have  illicit  intercourse  with  any  unmar- 
ried femaie  of  previous  chaste  character,  upon  conviction  shall  be 
punished  by  imprisonment  or  a  fine,  is  intended  to  safeguard  the 
virtue  of  a  chaste  widow  just  as  much  as  a  woman  who  has  never 
been  married,  and  a  divorced  woman  is  within  the  contemplation  of 
the  statute  punishing  the  crime  of  seduction. 

Seduction— lurtnictiQii  «a  to  Ck>xtoborating  Testimony  Keceesary. 

2.  During  a  trial  for  seduction  under  a  promise  of  marriage  cer- 
tain letters  wHFten  by  defendant  to  the  prosecutrix  were  introduced 
in  evidence,  but  were  not  identified  or  proven  to  have  been  written 
by  defendant,  except  by  the  testimony  of  the  prosecutrix.  Held  the 
instruction  requested  by  defendant  relating  to  corroborating  testi- 
mony should  have  been  given,  the  refusal  of  which  constituted  rever- 
sible error. 

[As  to  criminal  liability  for  seducing  under  promise  of  mar- 
riage, see  76  Am.  8t.  Bep.  672.] 

From  Lane:  James  W.  Hamilton,  Judge, 

The  defendant,  Charles  L.  Wallace,  was  indicted  for 
the  crime  of  seduction  under  promise  of  marriage,  and, 

*0n  seduction  of  divorced  woman  or  widow,  see  note  in  21  L.  B.  A. 
(N.  8.)  266. 

As  to  letters  identified  only  by  the  prosecutrix  as  corroboration  of 
her  testimony  to  prove  seduction,  see  note  in  49  L.  &  A.  (N.  &)  1198. 

Bepobtee. 
79  0r.— • 
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having  been  convicted  and  sentenced  thereon,  prose- 
cutes this  appeal.  Reveesed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  William  B.  Dillard  and  Mr.  Lark  Bilyeu,  with  an 
oral  argument  by  Mr.  Bilyeu. 

For  the  state  there  was  a  brief  and  an  oral  argument 
by  Mr.  J.  M.  Levers,  District  Attorney. 

Department  2.  Mb.  Justice  Benson  delivered  the 
opinion  of  the  court. 

1.  It  is  contended  by  appellant  that,  since  it  appears 
conclusively  from  the  record  that  at  the  time  of  the 
conmiission  of  the  alleged  crime  the  prosecutrix  was  a 
divorced  woman,  she  was  not  **an  unmarried  female** 
within  the  meaning  of  the  statute,  and  that  therefore 
the  defendant  was  entitled  to  an  instructed  verdict  of 
acquittal.  The  statute  under  which  the  prosecution  is 
maintained  provides  that: 

**If  any  person,  under  promise  of  marriage,  shall 
seduce  and  have  illicit  connection  with  any  unmarried 
female  of  previous  chaste  character,  such  person,  upon 
conviction,  shall  be  punished,'*  etc. 

Our  attention  has  been  called  to  but  one  reported 
case  directly  in  point,  namely,  Jennvngs  v.  Common- 
wealthy  109  Va.  821  (63  S.  E.  1080,  132  Am.  St.  Rep. 
946, 17  Ann.  Cas.  64,  21  L.  R.  A.  (N.  S.)  265),  in  which 
it  was  held,  under  a  statute  practically  identical  with 
ours,  that  the  phrase  **an  unmarried  female'*  should 
be  construed  to  mean  a  woman  who  has  never  been 
married,  and  that  the  seduction  of  a  divorced  woman 
is  not  a  violation  of  the  law.  In  Prait  v.  Mathew,  22 
Beav.  328,  it  is  said  that  the  word  ** unmarried**  does 
not  necessarily  mean  ''without  having  been  married," 
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and  that  no  fixed  meaning  can  be  assigned  to  it,  but 
it  must  be  determined  according  to  the  circumstances 
of  the  case.  This  authority  has  been  cited  with  ap- 
proval by  many  of  the  courts,  and  indeed  is  approved 
in  the  case  of  Jennings  v.  Commonwealth,  109  Va.  821 
(63  S.  E.  1080,  132  Am.  St.  Rep.  946,  17  Ann.  Cas,  64, 
21 L.  R.  A.  (N.  S.)  265),  in  which  case  the  court  argues 
that  since  a  divorced  woman  has  necessarily  had  ex- 
perience in  the  lecherous  ways  of  men,  she  is  immune 
from  their  wiles  and  does  not  need  the  protection  of 
the  law.  We  cannot  agree  with  this  interpretation, 
however,  for  the  spirit  of  the  law  does  not  and  cannot 
take  into  consideration  the  wisdom  and  experience  of 
those  whom  it  undertakes  to  protect  from  wrong.  We 
entertain  the  view  that  law  is  intended  for  the  safe- 
guarding of  the  virtue  of  the  chaste  widow  just  as  much 
as  for  that  of  the  woman  who  has  never  been  a  wife. 
2.  Upon  the  trial  the  defendant  requested  the  court 
to  charge  the  jury  as  follows : 

**Tbat  the  letters  alleged  to  have  been  written  by 
the  defendant  to  prosecutrix  were  not  identified  or 
proved  to  be  letters  of  the  defendant  except  by  the 

Srosecutrix's  testimony;  hence  they  do  not  aflford  evi- 
ence  corroborating  prosecutrix's  testimony. '' 

This  instruction  was  refused,  and  such  refusal  is  as- 
signed as  error.  The  record  discloses  that  certain 
letters  were  introduced  in  evidence  which,  according 
to  the  testimony  of  prosecuting  witness,  were  written 
by  the  defendant  and  received  by  her  through  the 
mails.  No  other  evidence  was  offered  as  to  the  iden- 
tity of  the  missives,  and  they  were  relied  upon  by  the 
state  to  corroborate  the  prosecutrix  as  to  the  essential 
elements  of  the  crime  charged.  We  have  found  but 
few  cases  which  discuss  the  question  thus  presented, 
but  all  of  those  to  which  our  attention  has  been  called 


132  State  v.  Wallace.  [79  Or. 

support  defendant's  contention.  -In  a  case  similar  to 
the  one  under  consideration  the  Court  of  Criminal 
Appeals  of  Texas  says : 

**The  prosecuting  officers  evidently  relied  on  the  let- 
ters said  to  have  been  written  by  appellant  and  intro- 
duced in  evidence.  Miss  Harrison  testified  that  the 
letters  were  written  by  appellant,  and  this  rendered 
them  admissible  in  evidence;  but  could  they  be  used  to 
corroborate  her,  when  she  alone  testified  that  they  were 
written  by  appellant  t  Eliminate  her  testimony,  and 
the  letters  go  with  it.  If  it  was  desired  to  use  the  let- 
ters as  corroborative  testimony,  some  evidence,  other 
than  that  of  Miss  Harrison,  should  have  been  intro- 
duced, tending  to  show  that  appellant  wrote  the  letters. 
An  accomplice  cannot  corroborate  herself.  And  no 
testimony  she  gives  can  be  so  used.  *  *  This  charge 
should  have  been  given*':  Bishop  v.  State,  151  S.  W. 
82L 

To  the  same  effect  are  the  cases  of  Smith  v.  State,  58 
Tex.  Cr.  R.  106  (124  S.  W.  919) ;  Rogers  v.  State,  101 
Ark.  45  (141  S.  W.  491,  49  L.  R.  A.  (N.  S.)  1198) ;  Car^ 
reus  V.  State,  77  Ark.  16  (91  S.  W.  30) ;  James  v.  State, 
72  Tex.  Cr.  R.  155  (161  S.  W.  472).  We  conclude,  then, 
that  the  court  erred  in  refusing  to  give  the  instruction 
as  requested,  and  the  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Bbvebsed  and  Remanded. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  Bubnett  and 
Mb.  Justice  MoBbide  concur. 
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Argued  December  17,  1915,  affirmed  January  25,  1916. 

KIMBALL  V.  HORTICULTURAL  FIRE  RELIEF. 

(154  Pac.  678.) 

Appeal  and  Error — Scope  of  Bevlew-^Preservatioii  of  ObjecUons  and 
Exceptions. 

1.  Where  statements  were  admitted  over  objection  and  exception 
with  the  understanding  that  same  would  subsequently  be  connected 
in  order  to  make  the  same  material,  which  was  not  done,  and  defend- 
ant neglected  to  move  to  strike  them  from  the  record,  on  appeal  no 
error  could  be  imputed  to  the  court  in  admitting  the  testimony. 

Appeal  and  Error— Amendment  to  Pleading  is  in  tlie  Discretion  of 
the  Court. 

2.  The  granting  or  denial  of  a  motion  to  amend  a  pleading  is  a 
matter  within  the  sound  discretion  of  the  trial  court,  and  such  rul- 
ing thereon  will  not  be  disturbed  except  in  case  of  manifest  abuse 
of  sound  judgment. 

Insurance — Actions — ^Amendment  to  Pleading  Alleging  Waiver. 

3.  In  an  action  to  recover  an  alleged  loss  under  a  fire  insurance 
policy,  where  the  complaint  failed  to  allege  that  insurer  had  waived 
a  certain  clause  of  the  policy  providing  that  no  action  thereon  should 
be  maintained  unless  commenced  within  12  months  next  after  the 
fire,  it  was  not  error  for  the  court  to  allow  an  amendment  so  as  to 
include  such  allegation  of  waiver. 

Insurance — ^Actions — Waiver  by  Estoppel — SofAciency  of  Evidence  to 
EsUblish  Such. 

4.  A  fire  insurance  policy  contained  the  condition  that  no  officer 
of  the  company  could  waive  its  provisions  except  on  certain  conditions, 
the  waiver  to  be  attached  to  the  policy.  Plaintiff  having  sustained  a 
loss  and  when  proof  was  submitted  the  secretary  of  the  company  re- 
plied by  letter  that  plaintiff  would  hear  from  them  about  the  time  he 
settled  with  another  company,  against  which  company  an  action  was 
then  pending.  Held,  that  the  letter  from  the  secretary  was  incompe- 
tent to  show  waiver,  yet  was  admissible  to  show  a  waiver  by  estoppel 
to  allege  laches  of  plaintiff  in  failing  to  comply  with  the  terms  of  the 
policy  as  to  making  proof  of  loss  and  time  in  which  to  sue,  for  the 
reason  that  plaintiff  might  have  construed  the  letter  to  mean  that  the 
company  would  abide  by  the  result  of  the  action  then  pending. 

[As  to  estoppel  of  insurer  to  rely  on  limitations  placed  on 
agent's  authority,  see  note  in  Ann.  Oas.  1914A,  590.] 

Insurance — ^Action  on  Policy — Question  of  Estopp^  for  the  Jury — 
Pleading. 

5.  Where  the  complaint  only  alleged  waiver  of  the  conditions  of 
the  policy,  the  trial  court  was  warranted  in  holding,  as  a  matter  of 
law,  from  a  mere  inspection  of  the  language  employed  in  the  letter 
to  plaintiff^  that  the  averment  of  the  complaint  as  amended  in  re- 
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spect  to  the  waiver  was  adequate,  from  which  an  inference  of  an 
estoppel  arose,  and  under  the  evidence  the  question  of  estoppel  was 
properly  submitted  to  the  jury. 

Insarance — AdmiBsibility  of  Evidence  Explaining  Failure  to  Sue— Es- 
toppel. 

6.  An  estoppel  always  implies  that  a  party  has  been  misled  to  his 
prejudice,  and  it  may  arise  without  an  intent  to  mislead  or  deceive. 
Testimony  is  admissible  tending  to  prove  such  deception,  so  that  no 
error  was  committed  in  receiving  in  evidence  the  letters  written  by 
the  secretary  of  the  company,  upon  which  plaintiff  relied  in  not  bring- 
ing an  action  within  the  time  required  by  the  terms  and  conditions 
of  the  policy. 

From  Marion :  Percy  R.  Kjilly,  Judge. 

Department  2.  Statement  by  Mb.  Chief  Justice 
Moore. 

This  action  was  commenced  December  27,  1913,  by 
E.  M.  Kimball,  against  the  Horticultural  Fire  Relief  of 
Oregon,  a  corporation,  and  the  Pacific  Home  Mutual 
Fire  Insurance  Company,  a  corporation,  to  recover  the 
amount  of  an  insurance  policy  by  reason  of  the  loss  of 
quantities  of  grain,  flour,  bran,  shorts  and  sacks  by  fire, 
which  occurred  April  21,  1911,  and  while  the  property 
was  contained  in  the  plaintiff's  mill  at  Jordan,  Oregon. 
A  copy  of  the  policy  having  printed  thereon  the  provi- 
sions of  Section  4666,  L.  0.  L.,  and  also  a  copy  of  a  let- 
ter written  by  an  agent  of  the  insurer  to  the  insured 
were  made  parts  of  the  complaint,  in  which  it  was  al- 
leged that  by  such  letter  the  insurer  waived  a  clause  of 
the  policy,  providing  that  no  action  thereon  should  be 
sustainable  unless  it  was  commenced  within  12  months 
next  after  the  fire.     A  paragraph  of  the  policy  reads : 

'*No  officer,  agent  or  other  representative  of  this 
company  shall  have  power  to  waive  any  provision  or 
condition  of  this  policy,  except  such  as,  by  the  terms 
of  this  policy,  may  be  the  subject  of  agreement  indorsed 
hereon  or  added  hereto ;  and  as  to  such  provisions  and 
conditions,  no  oflBcer,  agent  or  representative,  shall  be 
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deemed  or  held  to  have  waived  such  provisions  or  con- 
ditions unless  such  waiver,  if  any,  shall  be  written  upon 
or  attached  hereto,  nor  shall  any  privilege  or  permis- 
sion affecting  the  insurance  under  this  policy  exist  or  be 
claimed  by  ttie  insured  unless  so  written  or  attached/' 

The  complaint  was  demurred  to  on  the  ground  that 
the  action  had  not  been  commenced  within  the  time  lim- 
ited, and  that  the  initiatory  pleading  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  demur- 
rer having  been  overruled,  an  answer  was  filed  denying 
the  material  averments  of  the  complaint.  For  a  fur- 
ther defense  it  was  alleged  that  the  action  had  not  been 
conmienced  within  the  time  limited,  and  that  no  officer, 
agent  or  other  representative  of  the  defendants,  or 
either  of  them,  had  waived  any  of  the  conditions  of  the 
policy.  For  a  second  defense  it  was  averred  that  the 
policy  was  rendered  void  by  reason  of  the  false  sworn 
statement  of  the  insured  in  respect  to  the  quantity  and 
value  of  the  personal  property  which  he  asserts  was  de- 
stroyed, setting  forth  the  particulars  of  the  declared 
deception. 

The  allegations  of  new  matter  in  the  answer  were 
controverted  by  the  reply,  and  the  cause,  having  been 
tried,  resulted  in  a  judgment  for  the  sum  demanded 
against  the  defendant,  the  Pacific  Home  Mutual  Fire 
Insurance  Company,  and  it  appeals.  Ajffirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr,  John  Bayne. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  William  H.  Trindle. 

Opinion  by  Mb.  Chief  Justice  Moobb. 

L  The  court,  over  objection  and  exception,  but  with 
the  promise  that  the  testimony  would  subsequently  be 
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connected,  permitted  the  plaintiff,  as  a  witness  in  his 
own  behalf,  to  state  that  after  the  fire  he  left  with  an 
attorney  at  Albany,  Oregon,  a  package  of  papers  per- 
taining to  the  loss;  that  some  time  thereafter  these 
papers  were  taken  to  Salem  in  this  state  and  left  with 
another  attorney,  where  they  remained  several  months, 
and  then  were  delivered  to  the  attorney  who  instituted 
this  action.  No  testimony  was  oflfered  tending  to  ren- 
der such  sworn  statements  material.  The  court  and 
counsel  evidently  forgot  the  matter  until  after  the 
cause  was  submitted.  The  defendant's  counsel  should 
have  interposed  a  motion  to  strike  out  the  testimony  so 
objected  to,  but  not  having  done  so,  no  error,  under  the 
circumstances,  can  be  imputed  to  the  court. 

2f  3.  It  is  maintained  that  an  error  was  committed  in 
allowing  the  plaintiff's  counsel  to  amend  the  complaint 
so  as  to  allege  a  waiver  by  the  defendant  of  the  clause 
of  the  policy  hereinbefore  quoted.  The  granting  or  de- 
nial of  a  motion  for  leave  to  amend  a  pleading  is  a  mat- 
ter within  the  trial  court's  discretion  which  will  not  be 
disturbed,  except  in  case  of  manifest  abuse  of  sound 
judgment,  which  is  not  apparent  in  this  instance. 

4.  The  plaintiff  having  introduced  his  evidence  in 
chief  and  rested,  the  action  was  dismissed  as  to  the  de- 
fendant the  Horticultural  Fire  Relief  of  Oregon,  which 
corporation  it  was  alleged  in  the  complaint  had  suc- 
ceeded to  all  the  interests  and  assumed  all  the  liabilities 
of  the  defendant  the  Pacific  Home  Mutual  Fire  Insur- 
ance Company,  but  the  court  refused  to  grant  a  judg- 
ment of  nonsuit  as  to  it.  When  all  the  testimony  had 
been  received  and  the  cause  submitted,  the  court  denied 
a  motion  to  direct  a  verdict  in  favor  of  the  Pacific  Home 
Mutual  Fire  Insurance  Company,  and  it  is  contended 
that  errors  were  thereby  conmiitted.  The  latter  appli- 
cation will  alone  be  considered,  since  it  necessarily  in- 
cludes the  former  motion. 
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Testimony  was  received  at  the  trial  tending  to  show 
that  the  Pacific  Home  Mutual  Fire  Insurance  Company, 
which,  for  brevity,  will  be  called  the  defendant,  is  a  cor- 
poration engaged  in  insuring  property  against  loss  or 
damage  by  fire,  and  on  October  4, 1910,  in  consideration 
of  the  payment  of  the  required  premium,  issued  to  the 
plaintiff,  E.  M.  Kimball,  a  policy  of  insurance,  whereby 
it  undertook  for  the  term  of  one  year  to  indemnify  him, 
in  the  sum  of  $500,  against  such  loss  of  or  damage  to  his 
personal  property,  hereinbefore  described,  while  con- 
tained within  the  place  specified ;  that  on  April  21, 1911, 
and  while  the  plaintiff  remained  the  owner  of  such 
property,  which  was  then  contained  in  his  mill,  that 
building  and  all  its  contents  were  destroyed  by  fire,  and 
the  loss  so  sustained  did  not  result  from  any  of  the 
causes  excepted  in  the  policy;  that  the  value  of  the 
grain,  etc.,  was  $747,  which  was  the  extent  of  the  plain- 
tiff 's  damages  by  reason  of  the  total  destruction  of  such 
property ;  that  he  immediately  notified  the  defendant  of 
such  injury,  and  seven  days  after  the  fire  he  made  and 
submitted  to  the  insurer  due  proof  of  his  loss  as  re- 
quested ;  that  upon  the  receipt  thereof  the  defendant,  by 
its  proper  agents,  made  a  full  and  complete  investiga- 
tion of  the  fire  and  ascertained  and  estimated  the  loss, 
occasioned  by  the  destruction  of  such  grain,  etc.,  to 
have  l)een  the  sum  so  stated.  It  further  appears  from 
the  testimony  that  at  the  time  of  the  fire  the  plaintiff,  in 
addition  to  the  indemnity  herein  referred  to,  also  had 
valid  insurance  policies  on  his  mill,  that  had  been  is- 
sued, one  by  the  Horticultural  Fire  Relief  of  Oregon  in 
the  sum  of  $1,000,  and  another  by  the  Lower  Columbia 
Fire  Relief  Association  for  $2,000.  A  letter,  written 
by  an  agent  of  the  latter  insurance  company  to  a  repre- 
sentative of  the  former,  was  received  in  evidence,  over 
objection  and  exception,  and  is  as  follows : 
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**Woodbum,  Oregon,  May  15, 1911. 
'*M.  E.  Markam,  Forest  Grove,  Ore. 

**Dear  Sir:  Yours  in  re^rd  to  burning  of  Kimball 
mill  at  Jordan,  rec'd.  I  did  not  adjust  the  loss  there. 
S.  A.  Dawson  did  that  and  made  such  a  report  that  our 
president  is  looking  further  into  it.  If  there  was 
much  stock  on  hand  when  the  fire  occurred  of  what 
flouring  mills  are  supposed  to  keep  it  would  surely  have 
showed  afterward.  Dawson  was  not  apprised  of  any 
insurance  on  stock  until  after  he  had  been  there. 

*  *  Sincerely  yours, 

**J.  VooRHEEs,  Secy.*' 

Another  letter,  written  by  the  president  of  the  Lower 
Columbia  Fire  Relief  Association  to  an  agent  of  the 
Horticultural  Fire  Relief  was  also  received  in  evidence, 
over  objection  and  exception,  and  reads : 

''Portland,  Oregon,  May  26, 1911. 
**Mr.  M.  R.  MarkanL 

''Dear  Sir;  At  a  full  meeting  of  our  board  of  direc-  . 
tors  we  all  concurred  in  not  paying  E.  M.  Kimball  for 
his  loss.  Yours  respectfully, 

"A.  F.Miller. '* 

Immediately  thereafter  the  plaintiflf  received  notice 
from  the  agents  of  the  Lower  Columbia  Fire  Relief 
Association,  denying  any  liability  on  its  policy  by  rea- 
son of  the  destruction  of  the  mill.  Upon  the  receipt 
of  such  information  the  plaintiff  wrote  a  letter,  of  which 
the  following  is  a  copy : 

"Jordan  Flouring  Mills, 

"E.  M.  Kimball,  Prop. 

"Scio,  Ore. 

"May  27/11. 
"Pacific  Home  Fire  Lis.  Co.,  Forest  Grove,  Ore. 

"Gentlemen:  Will  you  please  inform  me  why  you 
have  not  settled  my  claim  for  Lis.  and  what  you  intend 
to  do  about  it. 

"Hoping  to  hear  from  you  soon,  I  remain, 

"Yours  respy., 

"E.  M.  KiBiBALL.*' 
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In  response  to  such  inquiry  he  received  a  letter  which 
reads : 

*' Pacific    Home    Mutual    Fire    Insurance    Company, 

Forest  Grove,  Oregon. 

*'June  5th,  1911. 
^*Mr.  E.  M.  Kimball,  Scio,  Ore. 

''Dear  Sir:  We  have  your  letter  of  May  27th,  asking 
why  we  have  not  settled  your  claim  for  loss  and  what 
we  intend  to  do  about  it.  We  wish  to  say  in  reply  that 
we  got  a  proof  as  to  loss  through  the  Horticultural  Com- 
pany of  Salem,  and  it  was  received  by  this  oflBce  in  an 
unfinished  condition,  and  as  we  were  not  able  at  that 
time  to  get  the  desired  information  through  this  source, 
we  took  the  matter  up  with  the  Lower  Columbia  Fire 
Belief  Association,  who  were  also  interested  at  this 
place,  and  since  receiving  the  report  from  this  associa- 
tion, we  have  not  had  a  directors '  meeting  to  take  any 
action  in  the  matter.  Would  say,  therefore,  that  we 
will  take  the  matter  up  for  settlement  at  our  next 
meeting  and  you  will  probably  hear  from  us  about  the 
time  you  have  settlement  with  the  Grange  Association. 

**  Yours  respectfully, 

' '  F.  A.  Watrous,  Sec  Y ' ' 

The  ''Grange  Association*'  thus  mentioned  was  in- 
tended to  mean  the  defendant  next  hereinafter  named, 
against  which  a  suit  was  instituted  on  its  policy,  result- 
ing in  a  final  decree  in  plaintiff's  favor  October  21, 
1913 :  Kimball  v.  Lower  Columbia  Fire  Relief  Assn.  of 
Oregon,  67  Or.  249  (135  Pac.  877).  The  testimony  fur- 
ther tends  to  show  that  a  notice  of  the  decree  so  ob- 
tained was  given  to  the  defendant  and  a  demand  made 
upon  it  to  pay  the  plaintiff  the  sum  of  $500  and  interest, 
but  upon  a  refusal  to  comply  with  such  request  this  ac- 
tion was  instituted.  The  plaintiff,  referring  to  the  let- 
ter which  he  received  June  5, 1911,  from  F.  A.  Watrous, 
testified,  as  to  the  alleged  waiver  set  forth  as  an  amend- 
ment to  the  complaint,  to  the  effect  that  by  such  com- 
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mnnicatioii  he  was  induced  and  persuaded  to  believe  the 
defendant  would  wait  the  result  of  the  suit  which  he  in- 
tended to  bring  against  the  Lower  Columbia  Fire  Re- 
lief Association  of  Oregon — ^would  abide  the  decree  in 
the  event  of  a  recovery  therein,  and  pay  him  the  amount 
of  its  policy — and  that,  believing  such  representations 
and  relying  thereon,  he  allowed  a  period  of  more  than 
12  months  to  elapse  from  the  time  of  the  fire  before 
bringing  this  action,  which  he  would  not  have  done 
except  for  such  letter. 

Based  upon  the  evidence  and  testimony  thus  de- 
tailed, the  motion  for  a  directed  verdict  presents  the 
question  as  to  whether  or  not  the  letter  of  F.  A.  Wat- 
rous  is  sufficient  to  constitute  an  estoppel  against  the 
defendant.  As  to  the  conduct  of  its  secretary  to  raise 
a  bar  or  impediment  by  his  letter  against  his  principal, 
in  discussing  a  similar  subject,  Mr.  Justice  Booos,  in 
Dwelling  House  Ins.  Go.  v.  Dowdall,  55  HI.  App.  622, 
627,  observes: 

**The  stipulation  in  the  policy  that  no  agent  or  other 
representative  of  the  company  shall  have  power  to 
waive  any  provisions  or  condition  of  the  policy  may  be 
effective  as  against  an  alleged  waiver  by  agreement  or 
contract  with  an  agent  or  representative,  but  has  no  ap- 
plication when  the  law  declares  a  waiver  by  estoppel, 
because  of  the  acts  of  the  company  through  its  agent  or 
representative.  Such  estoppels  do  not  rest  upon  the 
power,  or  lack  of  power,  of  the  agent  to  change  the  pro- 
visions of  the  policy  or  waive  any  of  its  agreements, 
but  arise  in  law,  because  of  the  acts  of  the  company 
through  its  agent,  acting  in  the  scope  of  his  apparent 
power  as  its  representative.  *  * 

In  Webster  v.  State  Mutual  Fire  Ins.  Co.,  81  Vt.  75, 
80  (69  Atl.  319,  320),  Mr.  Justice  Powers,  in  distin- 
guishing between  a  relinquishment  of  a  known  right 
and  a  preclusion  which  in  law  prevents  a  party  from 
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alleging  or  denying  a  fact  in  consequeoee  of  his  own 
previous  act,  averment,  or  denial  to  the  contrary,  says : 

**The  terms  *  waiver'  and  *  estoppel,'  as  applied  to  the 
law  of  insurance  contracts,  are  usually  used  as  meaning 
the  same  thing,  and  they  are  so  used  in  many  of  our 
own  cases.  Courts  have  frequently  asserted  tiiat  they 
are  convertible  terms.  •  •  A  closer  inspection  of  the 
matter,  however,  convinces  us  that  they  are  essentially 
different.  A  waiver  involves  the  act  or  conduct  of  one 
of  the  parties  to  the  contract  only.  An  estoppel  in- 
volves the  act  or  conduct  of  both  parties  to  the  contract. 
•  •  A  waiver  is  the  intentional  relinquishment  of  a 
known  right.  •  *  It  involves  both  knowledge  and  in- 
tent An  estoppel  may  arise  where  there  is  no  intent 
to  mislead.  A  waiver  does  not  necessarily  imply  that 
one  has  been  misled  to  his  prejudice  or  into  an  altered 
position.  •  •  An  estoppel  always  involves  this  element. 
A  waiver  may  amount  to  an  estoppel,  but  not  neces- 
sarily so.  Though  the  conduct  of  the  insurer  may  not 
have  misled  the  insured  to  his  prejudice,  yet  if  with  full 
knowledge,  he  intentionally  elects  not  to  take  advantage 
of  the  forfeiture,  the  law,  in  its  zeal  to  avert  the  for- 
feiture, will  hold  the  insurer  irrevocably  bound  as  by 
an  election  to  treat  the  contract  as  if  no  cause  of  for- 
feiture had  occurred.  And  this  election  may  be  either 
express  or  implied. ' ' 

In  Insurcmce  Co.  v.  Eggleston,  96  U.  S.  572,  577  (24 
L.  Ed.  841),  in  discussing  this  subject,  Mr.  Justice 
Bradley  asserts : 

'  *  Any  agreement,  declaration,  or  course  of  action,  on 
the  part  of  an  insurance  company,  which  leads  a  party 
insured  honestly  to  believe  that  by  conforming  thereto 
a  forfeiture  of  his  policy  will  not  be  incurred,  followed 
by  due  conformity  on  his  part,  will  and  ought  to  estop 
the  company  from  insisting  upon  the  forfeiture,  though 
it  might  be  claimed  under  the  express  letter  of  the  con- 
tract. The  company  is  thereby  estopped  from  enfor- 
cing the  forfeiture. ' ' 

Mr.  Watrous,  as  secretary,  was  unquestionably  a 
general  agent  of  the  defendant,  and  clothed  with  suf&- 
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cient  power  to  bind  it  by  the  statements  contained  in  his 
letter,  and,  assuming,  without  deciding,  the  latter  was 
not  competent  to  prove  a  technical  waiver  by  agree- 
ment, because  not  indorsed  on  nor  attached  to  the 
policy,  the  writing  was  nevertheless  properly  received 
in  evidence  for  the  purpose  of  showing  a  situation 
where  the  law  will  declare  a  waiver  by  estoppel. 

5.  It  will  be  remembered  that  in  response  to  the 
plaintiff's  letter  of  inquiry  of  May  27,  1911,  as  to  why 
the  defendant  had  not  settled  his  claim  for  insurance 
and  what  the  company  intended  to  do  about  it,  Mr.  Wat- 
rous,  nine  days  thereafter,  wrote  him  in  part  as  fol- 
lows: 

''Would  say,  therefore,  that  we  will  take  the  mat- 
ter up  for  settlement  at  our  next  meeting  and  you  will 
probably  hear  from  us  about  the  time  you  have  settle- 
ment with  the  Grange  Association.'* 

This  letter  was  written  at  a  time  when  the  defend- 
ant knew  the  insurance  company  last  mentioned  did 
not  intend  to  pay  the  plaintiff  for  his  loss  under  its 
policy,  as  is  evidenced  by  the  letter  of  May  26,  1911, 
written  by  A.  F.  Miller  to  M.  R.  Markam.  From  a 
mere  inspection  of  the  language  employed  by  F.  A. 
Watrous  in  his  letter  to  the  plaintiff,  the  trial  court 
was  warranted  in  holding,  as  a  matter  of  law,  that  the 
averment  of  the  complaint  as  amended  in  respect  to 
the  waiver  was  adequate  from  which  an  inference  of 
an  estoppel  necessarily  arose,  and  as  the  evidence  and 
testimony  received  tended  to  establish  such  allega- 
tion, the  question  under  proper  instructions  was  prop- 
erly submitted  to  the  jury  to  find  as  to  whether  or  not 
the  facts  so  set  forth  were  substantiated. 

6.  An  estoppel  always  implies  a  party  has  been  mis- 
led to  his  prejudice,  or  into  an  altered  position  which 
he  would  not  have  taken  except  for  representations 
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relied  upon;  and,  as  the  estoppel  may  arise  without 
an  intent  to  guide  astray,  upon  principle,  testimony 
tending  to  prove  such  a  deception  must  be  admissible, 
and,  this  being  so,  no  error  was  committed  in  receiv- 
ing in  evidence  the  letters  to  the  introduction  of  which 
exceptions  were  taken. 

No  error  was  committed  in  refusing  to  direct  the 
jury  to  find  a  verdict  for  the  defendant. 

The  question  of  the  plaintiff's  alleged  false  swear- 
ing with  respect  to  his  proof  of  loss  was  submitted, 
under  proper  instructions,  to  the  jury,  which  found 
in  his  favor,  from  which  verdict  it  must  be  concluded 
such  averment  was  disproved. 

Other  alleged  errors  are  assigned.  They  are  not 
deemed  important,  and  will  not  be  considered.  The 
judgment  should  be  affirmed^  and  it  is  so  ordered. 

Affirmed. 

Mb.  Justice  Bean,  Mb.  Justice  TTarbts  and  Mr.  Jus- 
tice McBbide  concur. 


Argued  Jannarj  20,  affirmed  February  1,  1916. 

JACOBS  V.  JACOBS. 

(154  Pac.  749.) 

Dlyorce — Senrlce  of  Process  on  District  Attorney  Waived  by  Appear- 
ing. 

1.  In  a  suit  for  divorce  the  district  attorney  was  not  served  with 
.summons  as  required  by  Section  1020,  L.  O.  L.,  as  amended  by  Laws 
of  1911,  page  127,  but  in  the  findings  made  and  si^ed  by  the  trial 
judge  the  appearance  of  the  district  attorney  is  noted.  In  the  absence 
of  any  record  to  the  contrary,  such  recital  is  conclusive,  and  con- 
stitutes a  waiver  of  the  provisions  of  the  statute  requiring  the  state 
to  be  made  a  party  to  any  suit  to  dissolve  the  marriage  contract,  as 
trtU  at  a  waiver  of  service  of  summons  upon  such  district  attorney. 
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DiTorce— Jurisdiction  to  B«ader  Jadgmamt  for  Maintunatico  of  OUld- 
ron. 

2.  In  a  suit  for  the  dissolation  of  the  marriage  contract,  as  the 
same  is  not  for  the  recovery  of  money  only,  all  that  is  necessary 
to  recite  in  the  summons  is  "that  if  the  defendant  fails  to  answer 
the  complaint,  the  plaintiff  will  apply  to  the  court  for  the  relief  de- 
manded therein:"  Section  53,  subd.  2,  L.  O.  L.  Where  the  summons 
in  a  suit  for  divorce  referring  to  the  relief  prayed  for  stated:  '^ 
you  fail  to  appear  and  answer  said  complaint  as  hereby  required, 
the  plaintiff  will  apply  to  the  above  entitled  court  for  the  relief 
prayed  for  therein,  l;o  wit,  a  decree  of  divorce,  and  such  other  and 
further  relief  as  is  prayed  for  in  her  complaint,"  held  that  the  sum- 
mons served  was  sufficient  to  give  the  court  jurisdiction  to  render  a 
money  judgment  for  the  maintenance  of  the  minor  children  of  the 
parties  and  for  permanent  alimony  for  plaintiff. 

[As  to  power  of  court  in  divorce  suit  to  provide  for  custody 
or  support  of  children  in  absence  of  prayer  for  such  relief,  see 
note  in  Ann.  Gas.  1914D,  763.] 

From  Linn :  Pbboy  R.  BIblly,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Benson. 

This  is  a  suit  for  divorce  by  Mary  Jacobs  against 
John  Jacobs,  in  which  a  decree  was  rendered  in  favor 
of  plaintiff,  and  defendant  appeals.  Affibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Weatherford  S  Weatherford,  with  an  oral 
argument  by  Mr.  Mark  V.  Weatherford. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  William  S.  Risley,  Mr.  John  J.  Whitney 
and  Mr.  William  R.  BUyeu. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  There  are  but  two  assignments  of  error  which  in- 
volve questions  of  law.  The  first  of  these  is  that  the 
district  attorney  was  never  served  with  copies  of  the 
summons  or  complaint,  and  that  therefore  the  court 
was  without  jurisdiction  to  hear  and  determine  the 
case.    It  was  conceded,  upon  argument,  that  no  service 
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had  been  made  upon  the  district  attorney ;  but,  in  the 
findings  of  fact  and  condnsions  of  law  signed  by  the 
judge  of  the  trial  court,  the  following  recitals  appear : 

**The  above-entitled  cause  having  been  tried  before 
the  above-entitled  court  on  the  9th,  10th  and  11th  days 
of  November,  1914,  at  which  trial  the  plaintiff  ap- 
peared by  Messrs.  J.  J.  Whitney,  W.  S.  Risley,  and  W. 
R.  Bilyeu,  her  attorneys  herein,  as  well  as  in  her  own 
proper  person,  and  defendant  appeared  by  Messrs.  J. 
K.  Weatherf  ord  and  M.  V.  Weaiherf  ord,  his  attorneys 
herein,  as  well  as  in  his  own  proper  person,  and  the 
Stat^  of  Oregon  appeared  by  Hon.  G.  S.  Hill,  district 
attorney,  and  upon  the  evidence  having  been  given  in 
behalf  of  both  parties  plaintiff  and  defendant,  oral  ar- 
gument being  waived,  and  it  being  agreed  that  briefs 
should  thereafter  be  submitted  to  tiie  court,  which  said 
briefs  have  been  submitted,  and  the  court  being  fully 
advised  hereby  makes  and  renders  the  following  find- 
ings of  fact  and  conclusions  of  law. ' ' 

In  the  absence  of  any  record  to  the  contrary,  this  re- 
cital of  the  appearance  of  the  district  attorney  is  con- 
clusive, and  under  the  provisions  of  Section  1020, 
L.  0.  L.,  as  amended  in  the  Laws  of  1911,  page  127,  con- 
stitutes a  waiver  of  the  service  upon  him  of  the  sum- 
mons and  complaint. 

2.  The  next  assignment  of  error  contends  that  the 
court  had  no  jurisdiction  to  enter  a  money  judgment 
for  maintenance  and  education  of  the  minor  children  or 
for  permanent  alimony  for  the  plaintiff,  because 
neither  of  these  are  mentioned  or  referred  to  in  the 
summons.  The  summons,  so  far  as  it  refers  to  the  re- 
lief asked,  is  as  f  oUows : 

<  <  If  you  fail  to  appear  and  answer  said  complaint  as 
hereby  required,  the  plaintiff  will  apply  to  the  above- 
entitled  court  for  the  relief  prayed  for  therein,  to  wit, 
a  decree  of  divorce,  and  such  other  and  further  relief 
as  is  prayed  for  in  her  complaint  on  file  therein.*' 

79  Dr.— 10 
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As  a  suit  for  divorce  is  not  for  the  recovery  of  money 
only,  all  that  is  necessary  to  recite  in  the  summons  is 
*'that  if  the  defendant  fail  to  answer  the  complaint  the 
plaintiff  will  apply  to  the  court  for  the  relief  demanded 
therein^' :  Section  53,  L.  0.  L.  It  follows  that  there  is 
no  merit  in  this  assignment. 

The  other  questions  raised  upon  the  argument  and 
in  the  briefs  have  to  do  with  the  evidence  and  the  find- 
ings deduced  therefrom.  The  transcript  of  the  testi- 
mony is  quite  voluminous  and  much  of  it  unfit  for  pub- 
lication, and  no  good  purpose  would  be  served  by 
reproducing  any  of  it  here.  It  is  sufficient  to  say  that 
a  careful  examination  of  all  the  evidence  convinces  us 
that  the  trial  court  was  correct  in  its  findings  and  con- 
clusions, and  that  the  decree  is  a  proper  one.  It  is 
therefore  affirmed.  Affibmed. 

Mb.  Chief  Justice  Moobb^  Mb.  Jubtiob  Bean  and  Mb. 
JusTioB  Habbis  concur. 


Argaed  January  12,  affirmed  February  1,  1916. 

KAY  V.  PORTLAND. 

(154  Pac.  750.) 

Appeal  and  Error-— ^eceesity  for  BiU  of  Ezceptioiii. 

1.  Where  no  bill  of  exceptions  was  prepared  or  filed  by  appellant, 
the  only  matters  before  the  appellate  court  are  the  pleadings  and 
findings  of  the  lower  court. 

Mimlclpal  Oorporatloiui  —  BemoYal    of    Patcolmaa    by   Oommissioii 
Within  Period  of  Probation. 

2.  •  Section  313  of  the  Portland  City  Charter  provides  for  an  ex- 
amination of  new  candidates  for  positions  in  the  various  det/artments 
of  a  city,  and  permits  the  civil  service  commission  to  establish  a  rule 
fixing  the  period  of  probation,  and  further  provides  for  the  protection 
of  persons  who  have  been  in  such  servi^ce  for  the  period  of  six  years 
immediately  preceding  the  taking  effect  of  the  charter,  provided  such 
appointee  should,  within  30  days  after  the  cbarter  had  gone  into 
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effect,  make  satisfactory  proof  of  said  service,  he  should  be  certified 
by  the  civil  service  commission  as  eligible  to  appointment  and  be 
forthwith  appointed,  and  while  Section  317  of  the  charter  declares 
that  the  person  so  appointed  could  not  be  discharged  without  a  hear- 
ing, if  he  demanded  such  hearing  seasonably,  held  that  plaintiff  hav- 
ing voluntarily  resided,  and  thereby  severing  his  official  relations 
with  the  city  for  a  period  of  three  years,  could  not  after  examination 
and  reappointment  as  an  officer  of  the  police  department  of  defendant 
avail  himself  of  the  temporary  rule  set  forth  in  Section  313  of  the 
charter,  authorizing  the  appointment  of  persons  who  had  previously 
served  for  six  years^  without  examination,  which  by  its  own  terms 
became  inoperative  30  days  after  the  taking  effect  of  the  charter  and 
the  appointment  of  the  civil  service  commission,  he  must  come  under 
the  same  rule  as  a  new  applicant  and  for  the  period  of  probation; 
hence  his  removal  without  a  hearing  was  not  improper  or  in  violation 
of  Section  317  of  the  charter. 

[Ab  to  what  is  catiBe  for  removal  from  office,  see  note  in  136 
Am.  St.  Bep.  2^6.] 

Evidence— Bnles  of  OommiBsion,  Like  Ordinances,  mnst  be  Pleaded — 
Judicial  Notice. 

3.  Bules  of  the  civil  service  commission  of  a  city  that  are  not 
pleaded  in  the  eourt  below  or  brought  to  the  appellate  court  by 
proper  bill  of  exceptions  cannot  be  considered,  for,  like  ordinances  of 
cities,  they  must  be  pleaded,  aa  they  are  not  subjects  of  judicial 
notice. 

From  Multnomah:  William  N.  Gatbns,  Judge. 

Department  1.    Statement  by  Mr.  Justice  McBride. 

This  is  an  action  by  Thomas  Kay  against  the  City 
of  Portland  to  recover  $1,300  alleged  to  be  due  him 
for  services  as  patrolman  on  the  police  force  of  the 
City  of  Portland.    The  complaint  alleged,  in  substance, 

that  about  nine  years  before  the  day  of  , 

1914,  plaintiff  was  employed  as  a  patrolman,  and 
served  as  such  for  about  six  years,  during  which  time 
he  was  promoted  to  the  office  of  sergeant  of  police,  and 
that  about  three  years  before  the  filing  of  the  com- 
plaint herein  he  voluntarily  resigned;  that  in  April, 
1912,  he  made  application  in  the  classified  civil  ser- 
vice of  the  defendant,  in  accordance  with  the  ordi- 
nances, rules  and  regulations  adopted  and  enforced  in 
said  city,  to  be  reinstated  to  any  vacancy  in  the  police 
department  of  the  defendant,  and  was  thereafter  duly 
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and  regularly  recommended,  reinstated  and  perma- 
nently appointed  to  the  office  of  police  sergeant  of  de- 
tectives in  the  said  police  department,  all  under  the 
rules  and  regulations  of  the  classified  civil  service; 
and  that  by  said  reinstatement  he  became  a  public 
officer  of  said  defendant,  and  was  and  is  entitled  to 
all  the  rights,  privileges  and  emoluments  of  such  office. 
Plaintiff  avers  that,  as  such  police  sergeant  of  detec- 
tives, he  was  employed  by  defendant  and  paid  as  a 
salary  $125  a  month ;  that  he  was  paid  said  salary  each 
month  from  the  Ist  day  of  May,  1912,  until  the  1st 
day  of  September,  1912,  at  which  time  he  was  reduced 
in  rank,  without  fault  on  his  part,  his  consent,  or  a 
trial,  from  the  position  of  sergeant  of  detectives  to 
patrolman  at  a  decreased  salary  of  $100  a  month ;  that 
he  was  employed  by  defendant  and  occupied  said  office 
of  patrolman  from  the  1st  day  of  September,  1912, 
until  the  8th  day  of  October,  1912,  when,  while  plain- 
tiff was  such  employee  of  defendant,  without  any  fault 
on  his  part,  the  defendant  city,  acting  through  its  chief 
of  police,  dismissed  the  plaintiff  from  his  said  office, 
contrary  to  law  and  without  any  cause  or  hearing,  and 
refused  to  permit  him  to  perform  any  work  or  duties 
connected  with  his  said  office  as  patrolman  or  other- 
wise, and  wrongfully  and  without  cause  excluded  plain- 
tiff from  his  said  office  and  prevented  him  from  per- 
forming the  duties  thereof;  that  on  the  11th  day  of 
October,  1912,  while  plaintiff  was  so  employed,  the 
executive  board  of  defendant  removed  and  discharged 
the  plaintiff  from  his  said  office  of  patrolman,  wholly 
without  cause  or  fault  on  his  part,  and  without  notice 
to  him,  and  without  an  opportunity  for  him  to  be 
heard;  that  no  written  statement  of  the  cause  of  his 
removal  and  discharge  was  prepared  and  served  upon 
him,  although  he  duly  demanded  a  copy  of  the  same. 
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nor  was  any  written  notice  of  the  canse  of  plaintiff's 
removal  and  discharge  in  general  terms,  or  otherwise, 
ever  served  at  any  time  upon  plaintiff  or  copy  thereof 
filed  with  the  civil  service  commission  of  said  city,  or 
elsewhere ;  that  plaintiff  was  given  no  notice  to  appear 
and  answer  any  charges  whatever;  that  he  was  not 
permitted  to  serve  longer  as  a  patrolman,  or  otherwise, 
but  was  prevented  therefrom  by  the  executive  board 
of  the  defendant;  that  the  action  of  said  executive 
board  in  making  plaintiff's  dismissal  and  discharge 
is  and  was  against  his  wishes,  and  without  his  consent, 
and  wholly  without  his  cause  and  fault.  It  is  further 
alleged  that  plaintiff  made  application  to  the  civil  ser- 
vice commission  to  investigate  the  reasons  for  his 
discharge,  which  request  was  refused.  Then  follow 
allegations  of  plaintiff's  readiness  and  willingness  to 
perform  his  duties  and  other  matters  not  material  on 
this  appeal. 

The  city  answered  admitting  that  plaintiff  had  been 
employed  as  a  patrolman  as  alleged,  and  that  he  had 
resigned  that  position  about  three  years  before  the 
commencement  of  the  action,  making  a  qualified  denial 
of  all  the  other  allegations  of  the  complaint,  and  by 
way  of  a  further  and  separate  answer  alleging:  That 
on  May  8, 1903,  plaintiff  was  appointed  to  the  position 
of  police  officer  in  accordance  with  the  civil  service 
provisions  of  defendant 's  charter.  That  on  March  26, 
1909,  he  voluntarily  resigned  from  such  position. 
That  on  March  2, 1912,  he  made  application  to  be  again 
appointed  to  a  position  in  the  classified  civil  service, 
and  was  reinstated  on  the  eligible  list  on  said  day  in 
accordance  with  defendant's  charter.  That  thereafter, 
a  vacancy  occurring,  the  civil  service  commission  cer- 
tified the  names  of  three  eligible  candidates,  including 
that  of  plaintiff,  and  on  May  1,  1912,  the  executive 
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board  appointed  plaintiff  to  snch  vacant  position  on 
probation.  That  the  charter  of  defendant  provides: 
'*The  appointing  authority  shall  appoint  to  each  vacant 
position  on  probation  for  a  period  to  be  fixed  by  the 
rules  one  of  the  candidates  so  certified.  Within  such 
period  the  appointing  authority  may  discharge  such 
probationer,  and,  in  like  manner,  appoint  another  of 
such  candidates,  and  so  continue  until  all  said  candi- 
dates have  been  so  appointed. ' '  That  pursuant  to  such 
authorization  the  civil  service  commission  adopted  a 
rule  providing  that  the  period  of  probation  should  be 
six  months  from  and  after  the  date  of  appointment. 
That  thereafter,  on  the  11th  day  of  October,  1912, 
plaintiff  was  discharged  by  the  executive  board. 

Plaintiff  filed  a  reply  admitting  that  he  had  served 
as  alleged  up  to  March,  1909,  and  that  at  said  date  he 
voluntarily  resigned,  and  that  on  March  2,  1912,  he 
applied  for  appointment  under  civil  service  rules  and 
was  reinstated.  The  reply  admitted  the  appointment 
on  the  1st  day  of  May,  1912,  and  that  he  was  dismissed, 
but  denied  knowledge  or  information  sufficient  to  form 
a  belief  as  to  whether  the  civil  service  rules  of  de- 
fendant prescribed  a  six  months'  period  of  probation, 
and  all  other  affirmative  allegations  of  the  answer. 
Upon  a  trial  had  without  a  jury  the  Circuit  Court  made 
the  following  findings  and  conclusions: 

**  Defendant  is  a  municipal  corporation  organized 
and  existing  under  and  by  virtue  of  an  act  of  the  legis- 
lative assembly  entitled,  *An  act  to  incorporate  the 
City  of  Portland,  Multnomah  County,  State  of  Oregon, 
and  to  provide  a  charter  therefor,  and  to  repeal  all 
acts  or  parts  of  acts  in  conflict  therewith,'  filed  in  the 
office  of  the  Secretary  of  State,  January  23,  1903,  and 
acts  amendatory  thereof.  On  the  1st  day  of  May,  1912, 
the  executive  board  of  the  defendant  appointed  plain- 
tiff to  a  position  in  the  police  department,  in  accord- 
ance with  the  civil  service  provisions  of  defendant's 
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charter  and  the  rules  enacted  in  pursuance  thereof  by 
civil  service  board.  Prior  to  plaintiff's  appointment, 
to  wit,  on  the  11th  day  of  October,  1905,  the  civil  ser- 
vice board  of  defendant  adopted  a  certain  rule  known 
as  the  civil  service  rule  7,  being  as  follows:  'Period 
of  probation.  Each  appointment  shall  be  made  on 
probation  for  a  period  of  six  months  from  date  of  ap- 
pointment* On  the  11th  day  of  October,  1912,  and 
within  the  ^ix  months'  period  fixed  by  said  rule  7  of 
the  civil  service  board,  plaintiff  was  discharged  by 
executive  board  from  the  service  of  defendant.  Dur- 
ing all  the  time  that  plaintiff  was  a  duly  appointed, 
qnalified  and  acting  officer  in  the  police  department  of 
me  defendant  he  was  paid  and  he  received  all  of  the 
emoluments  incident  to  such  office.  Since  the  date  of 
his  discharge  plaintiff  has  not  at  any  time  been  a  duly 
appointed,  qualified  and  acting  officer  of  the  defend- 
ant Based  upon  such  findings  of  fact  the  court  makes 
the  following  conclnsions  of  law.  Plaintiff  was  validly 
and  lawfully  discharged  from  the  service  of  defend- 
ant. Plaintiff  is  not  entitled  to  recover  from  defend- 
ant, and  his  complaint  should  be  dismissed  without 
prejudice  against  him.  Defendant  is  entitled  to  a 
judgment  against  plaintiff  for  costs  and  disbursements 
mcurred  in  the  defense  of  this  action.'' 

There  was  a  judgment  for  defendant,  and  plaintiff 
appeals.  Affibmbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Clavde  McColloch  and  Mr.  Oswald  West,  with  an 
oral  argument  by  Mr.  McColloch. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Henry  A.  Davie  and  Mr.  Walter  P.  La  Roche,  City 
Attorney,  with  an  oral  argument  by  Mr.  Davie. 

Mb.  Justicb  McBbide  delivered  the  opinion  of  the 
court 
1.  There  is  no  bill  of  exceptions  in  this  case,  and  the 
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only  matters  before  us  are  the  pleadings  and  findings 
of  the  court:  Letm  v.  Clark,  66  Or.  461  (134  Pac.  1194). 
2.  This  narrows  the  case  down  to  a  single  issue :  Was 
the  plaintiff  a  probationer  within  the  meaning  of  Sec- 
tions 313  and  317  of  the  charter  t  If  he  were  not,  his 
discharge  without  a  hearing  was,  under  the  circum- 
stances shown  in  the  complaint,  unjustified.  The  sec- 
tions referred  to,  so  far  as  they  affect  the  present  pro- 
ceeding,  are  as  follows : 

**  Whenever  there  shall  be  a  vacancy  in  any  position 
in  the  classified  civil  service,  the  appointing  authority 
shall  immediately  notify  the  commission  thereof.  The 
commission  shall  thereupon  certify  to  such  appoint- 
ing authority  the  names  and  addresses  of  the  three 
eUgible  candidates  standing  highest  upon  the  register 
for  the  class  or  grade  to  which  such  position  belongs, 
but,  if  there  be  less  than  three,  the  commission  shall 
so  certify  all  such  candidates  upon  the  register.  When 
vacancies  exist  in  two  or  more  positions  of  the  same 
class  in  the  same  department  at  the  same  time,  the 
commission  may  certify  a  less  number  than  three  can- 
didates for  each  position,  but  those  certified  must  be 
the  eligible  candidates  standing  highest  upon  the  regis- 
ter. The  appointing  authority  may  require  the  can- 
didate so  certified  to  come  before  him,  and  shall  be 
entitled  to  inspect  their  examination  papers.  The  ap- 
pointing authority  shall  appoint  to  each  vacant  posi- 
tion, on  probation  for  a  period  to  be  fixed  by  the  rules, 
one  of  the  candidates  so  certified.  Within  such  period, 
the  appointing  authority  may  discharge  such  proba- 
tioner, and,  in  like  manner,  appoint  another  of  such 
candidates,  and  so  continue  until  all  said  candidates 
have  been  so  appointed ;  but  the  appointing  authority 
must  make  permanent  appointment  from  said  list  of 
candidates  unless,  upon  reasons  assigned  in  writing  by 
the  appointing  authority,  the  commission  consents  to 
and  does  cert3y  a  new  list  of  candidates.  ^  K  any  pro- 
bationer is  not  discharged  within  the  period  of  proba- 
tion, his  appointment  shall  be  deemed  permanent. 
Any  person  who  has  been  employed  in  any  one  depart- 
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ment  of  the  public  service  of  the  city  for  the  six  years 
immediately  preceding  the  taking  effect  of  this  charter 
shall,  upon  making  satisfactory  proof  of  such  employ- 
ment to  the  commission,  within  thirty  days  after  its 
appointment,  provided  the  position  which  he  occupies 
at  the  time  this  charter  goes  into  effect  is  included  in 
the  classified  civil  service,  be  certified  by  the  commis- 
sion to  the  appointing  authority  for  that  position  as 
entitled  to  appointment,  and  such  appointing  authority 
shall  forthwith  appoint  said  person  to  such  position. 
The  appointing  authority  shall  inmiediately  notify  the 
commission  of  any  appointment  or  discharge.  •  *  No 
employee  in  the  classified  civil  service  who  shall  have 
been  permanently  appointed  under  the  provisions  of 
this  article  shall  be  removed  or  discharged  except  for 
cause,  a  written  statement  of  which,  in  general  terms, 
shall  be  served  upon  him  and  a  duplicate  filed  witli  the 
commission.  Such  removal  or  discharge  may  be  made 
without  any  trial  or  hearing.  Any  employee  so  re- 
moved may  within  ten  days  from  his  removal  file  with 
the  commission  a  written  demand  for  investigation. 
K  such  demand  shall  allege,  or  if  it  shall  otherwise 
appear  to  the  commission  that  the  discharge  or  re- 
moval was  for  political  or  religious  reasons,  or  was 
not  in  good  faith,  for  the  purpose  of  improving  the 
public  service  the  matter  shall  forthwith  be  investi- 
gated by  or  before  the  commission,  or  by  or  before 
some  officer  or  board  appointed  by  the  commission  to 
conduct  such  investigation.  The  investigation  shall 
be  confined  to  the  determination  of  the  question  of 
whether  such  removal  or  discharge  was  or  was  not  for 
political  or  religious  reasons,  or  was  or  was  not  made 
m  good  faith  for  tiie  purpose  of  improving  the  public 
service.  The  burden  of  proof  shall  be  upon  the  dis- 
charged employee.  On  such  grounds  the  commission 
may  find  that  the  employee  so  removed  is  entitled  to 
reinstatement  upon  such  conditions  or  terms  as  may  be 
imposed,  by  the  commission,  or  may  affirm  his  removal. 
The  findings  of  the  commission,  or  such  officer  or  board, 
when  approved  by  the  commission,  shall  be  certified  to 
the  appointing  officer  and  shall  be  forthwith  enforced 
by  such  officer/' 
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Section  313  provides  first  for  an  examination  of  new 
candidates  for  positions  in  the  various  departments  of 
the  public  service,  and  permits  the  commission  to  make 
a  rule  fixing  the  time  for  service  upon  probation,  which 
in  this  instance  is  shown  to  be  six  months.  For  the 
protection  of  persons  who  had  already  been  in  the  ser- 
vice for  a  period  of  six  years  immediately  preceding 
the  taking  effect  of  the  charter,  it  was  provided,  in  sub- 
stance, that  if  such  person  should  within  30  days  after 
the  charter  had  gone  into  effect  make  satisfactory 
proof  of  such  service,  he  should  be  certified  by  the  com- 
mission to  the  appointing  authority  as  eligible  to  ap- 
pointment and  should  be  forthwith  appointed  to  the 
position.  It  was  evidently  intended  that  this  should 
be  a  permanent  appointment,  from  which,  under  the 
provisions  of  Section  317,  the  person  appointed  could 
not  be  discharged  without  a  hearing  if  he  demanded  it 
seasonably.  That  portion  of  Section  313  providing  for 
appointment  without  examination  of  persons  who  had 
previously  served  for  six  years  was  by  its  terms 
temporary  in  its  duration,  and  applied  only  to  those 
officers  or  employees  who  should  see  fit  to  avail  them- 
selves of  it  within  30  days  next  succeeding  the  appoint- 
ment of  the  commission.  That  period  having  long  ago 
elapsed,  it  is  inapplicable.  It  would  seem  to  follow 
logically  that  plaintiff,  having  voluntarily  resigned  and 
severed  his  official  relations  with  the  city  for  a  period 
of  three  years,  cannot  avail  himself  of  this  temporary 
rule,  which  by  its  own  terms  became  inoperative  30 
days  after  the  appointment  of  the  civil  service  com- 
mission, but  must  come  in  as  a  new  applicant  and  a 
probationer. 

3.  Reference  is  made  in  the  brief  to  certain  rules  of 
the  civil  service  commission,  but,  as  they  are  not  set 
out  or  pleaded  in  the  complaint,  and  are  not  brought 
here  by  a  bill  of  exceptions,  we  cannot  consider  them. 
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Even  ordinances  of  cities  must  be  pleaded,  as  they  are 
not  subjects  of  judicial  notice,  much  less  the  rules  of 
a  subordinate  branch  of  the  city  government.  This 
view  of  the  case  renders  a  consideration  of  the  other 
matters  urged  in  the  briefs  of  the  respective  counsel 
unnecessary. 
The  judgment  is  affirmed.  Apfibmed. 

Mb.  Chief  Justice  Moobe^  Mb.  Justice  Bubnett  and 
Mb.  Justice  Hasbis  concur. 

Mb.  Jubtiob  Benson  not  sitting. 


Argued  December  2,  1915,  affirmed  Febmary  1,  1916. 
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(154  Pac.  887,) 

Dedication— Parol  Dedication  not  Binding  Prior  to  Date  of  Donation 
Oertiflcate. 

1.  Under  the  provisional  Constitution  of  this  state,  one  could  not 
grant  a  binding  parol  dedication  of  land  to  a  church  organization, 
prior  to  the  date  of  the  certificate  under  the  donation  land  claim  law, 
passed  by  Congress  on  September  27,  1850  (9  Stat.  496,  c.  76).  for  the 
reason  the  land  claimant  did  not  have  title  to  the  land  to  dedicate. 

Estoppel— Deed»— After-acquired  Property — Quitclaim. 

2.  Section  4  of  the  donation  land  claim  law  (Act  of  September  27, 
1850,  9  Stat.  496,  c.  76),  expressly  provides,  "All  future  contracts, 
by  any  person  or  persons  entitled  to  the  benefit  of  this  act,  for  the 
sale  of  the  land  to  which  he  or  they  may  be  entitled  under  this  act, 
before  he  or  they  have  received  a  patent  therefor,  shall  be  void,"  and 
where  a  claimant  of  land  under  the  provisional  Constitution  entered 
into  an  oral  contract  to  convey  such  land  before  the  passage  of  the 
donation  land  claim  law,  which  contract  was  evidenced  by  the  ex- 
ecution of  a  quitclaim  deed  after  the  passage  of  the  act  and  void 
thereunder,  such  agreement  was  enforceable  against  such  claimant  or 
his  heirs  after  the  receipt  by  him  of  a  donation  certificate  under 
the  act,  notwithstanding  such  certificate  or  patent  did  not  of  itself 
pass  title  to  the  proposed  grantee. 

Deeds— Definition  of  "Etc."  Following  Becital  of  Purpose  of  Deed. 

3.  The  meaning  of  the  abbreviation  "etc."  in  a  deed,  following 
the  words  "for  the  purpose  of  a  parsonage,  church,"  if  accorded  any 
meaning  at  all,  signifies  "and  other  like  purposes." 
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Beligloiu  Sodetias— Deed  of  Oonreyance  for  Ohorch  Pnrposes — ^'Ter- 
petaal  Tmst." 

4.  For  a  deed  to  create  a  perpetual  trust  by  settiog  forth  the  use 
and  purpose  for  which  the  same  is  given,  it  is  necessary  that  the  deed 
specify  a  purpose  that  is  exclusive,  and  by  appropriate  language  ex- 
press or  import  a  perpetual  use  of  the  land  for  such  purpose;  as,  for 
example,  the  land  is  conveyed  for  the  purpose  of  a  church  and  par- 
sonage "only,"  or  "forever,"  or  *'none  other,"  or  "for  no  other  pur- 
pose." 

Bellgioiis  SodetieB— Oonyeyaace  of  Land  for  Ohurch  PorpoM—Tmst 

5.  Where  a  conveyance  contained  a  recital  that  the  land  conveyed 
was  "for  the  purpose  of  a  parsonage,  church,  etc.,"  without  indicat- 
ing how  long  that  user  was  to  continue,  such  recital  did  not  create 
a  trust  compelling  the  use  of  the  land  conveyed  for  such  purposes 
only,  or  for  no  other  purpose,  since  the  language  employed  in  the 
deed  does  no  more  than  to  express  the  motive  of  the  grantors,  or  to 
announce  the  intention  of  the  grantee,  and  the  words  used  are  not 
appropriate  to  create  a  charitable  trust  so  as  to  require  the  premises 
conveyed  to  be  used  for  all  time  for  church  and  parsonage  purposes 
only. 

Deeds — Oonstmction  of  BastrictiYa  OlauBes  in  Oonveyaiices  of  Estates 
in  Lands. 

6.  Words  indicating  an  exclusive  purpose  and  signifying  perman- 
ency must  appear  to  fetter  the  land  with  the  burden  of  an  exclusive 
use,  for  the  law  not  only  favors  the  vesting  of  estates,  but  when  the 
fee  is  conveyed,  all  doubts  should,  as  a  rule^  be  resolved  in  favor  of 
a  free  use  of  the  property  and  against  restnetions. 

BflUgions  SodetieB — Oonveyance  for  Ohuich  Pnrposas — Length  of 
User  as  Full  Pay. 

7.  Where  a  deed  contained  this  restriction,  that  the  land  conveyed 
was  to  be  used  for  "the  purpose  of  a  parsonage,  church,  etc.,"  and 
the  consideration  for  sueh  conveyance  partially  was  that  the  grantee 
was  to  so  use  the  land,  a  user  in  conformity  with  such  recital  for 
more  than  60  years  fully  satisfies  such  obligation,  because  the  rule 
is  firmly  established  that  a  long-continued  use  operates  as  full  pay- 
ment. 

[As  to  right  of  religious  corporation  to  acquire  title  by  adverse 
possession,  see  note  in  Ann.  Oas.  1916C,  773.] 

From  Multnomah:  William  N.  Gatens,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  BLoibis. 

This  is  a  suit  by  S.  A.  Stansbery,  C.  W.  Gay,  John 
Foott,  Lot  Taylor,  W.  H.  Beharrel  and  J.  P.  Finley 
against  the  First  Methodist  Episcopal  Church,  a  corpo- 
ration, and  A.  M.  Smith,  G.  F.  Johnson,  J.  L.  Hart- 
man,  Phillip  Buchner,  J.  P.  Basmussen,  T.  S.  McDaniel, 
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John  Corkish,  James  Bradshaw,  J.  K.  Gill  and  A.  King 
Wilson,  as  trustees  of  said  corporation,  and  Frank  L. 
Loveland,  as  pastor  thereof,  and  it  involves  lot  8,  the 
north  half  of  lot  No.  7,  the  west  20  feet  of  lot  1,  and 
the  west  20  feet  of  th«  north  half  of  lot  2,  in  block  23, 
of  the  City  of  Portland,  Oregon.  The  property  is 
located  at  the  comer  of  Third  and  Taylor  Streets,  and 
is  commonly  known  as  the  Taylor  Street  Church.  The 
plaintiffs  are  members  of  the  First  Methodist  Episco- 
pal Church  of  Portland,  and  the  defendants  ^are  the 
First  Methodist  Episcopal  Church,  a  corporation,  the 
trustees  of  the  corporation  and  the  pastor  of  the 
church.  The  persons  and  bodies  vested  with  author- 
ity according  to  the  laws  of  Methodism  are :  The  gen- 
eral conference,  the  annual  conference,  the  quarterly 
conference,  the  official  board,  the  trustees,  the  bishop, 
the  district  superintendent,  and  the  pastor.  The  gen- 
eral conference  is  the  supreme  law-making  body  and 
enacts  the  laws,  rules  and  regulations  for  the  Metho- 
dist Episcopal  Church;  the  annual  conference  is  next 
in  point  of  authority;  the  quarterly  conference  is  the 
governing  body  for  a  church;  the  official  board  with 
certain  limitations  takes  the  place  of  the  quarterly 
conference  during  the  interim  between  sessions  of  the 
latter  body.  The  personnel  of  the  official  board  and 
the  quarterly  conference  is  the  same.  The  trustees 
hold  the  property  for  the  society.  The  general  con- 
ference selects  and  assigns  the  bishops  who  are  vested 
with  power  to  consolidate  societies,  fix  the  boundaries 
of  districts,  and  make  appointments  of  preachers.  The 
district  superintendent  '*  presides  over  the  quarterly 
conference  when  present. '  *  Upon  the  consolidation  of 
two  or  more  societies  '*the  duty  and  responsibility 
of  regulating  the  place  where  the  principal  activities 
of  the  church  should  take  place  and  the  public  wor- 
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ship  should  be  conducted ''  are  imposed  ''upon  the 
quarterly  conference  with  the  consent  of  the  pastor.'' 
The  plaintiffs  are  seeking  to  enjoin  the  defendants 
from  closing  the  ''church  edifice  at  the  corner  of  Third 
and  Taylor  Streets,  and  from  preventing  the  plaintiffs 
and  the  other  members  of  the  said  congregation  from 
entering  the  same  and  holding  religious  services 
therein,  and  that  they  be  enjoined  from  selling,  leas- 
ing or  otherwise  disposing  of,  or  using  the  said  prop- 
erty, except  for  a  house  of  public  worship,  or  from 
otherwise  or  in  any  other  manner  diverting  the  said 
property  from  the  uses  to  which  it  was  dedicated  and 
for  which  it  is  held  in  trust  by  the  said  defendants.'' 
A  Methodist  mission  church  was  established  in  1848, 
and  for  a  number  of  years  was  the  only  Methodist 
church  in  Portland.  On  November  5,  1850,  Daniel  H. 
Lownsdale,  Stephen  CoflSn  and  William  W.  Chajhnan 
executed  and  delivered  to  James  H.  Wilbur,  the  pastor 
of  the  church,  a  writing  as  follows : 

"This  indenture  made  and  entered  into  this  5th  day 
of  November,  A.  D.  1850,  between  Stephen  Coffin, 
Daniel  H.  Lownsdale,  and  William  W.  Chapman,  pro- 
prietors of  Portland,  Washington  County,  Oregon  ter- 
ritory, of  the  first  part,  and  James  H.  Wilbur,  trustee 
of  the  Methodist  Episcopal  Church  of  the  same  place, 
of  the  other  part,  witnesseth,  the  party  of  the  first  part 
for  and  in  consideration  of  the  sum  of  one  dollar  and 
divers  other  good  causes  to  them,  there  and  thereunto 
moving  doth  release,  confirm  and  quitclaim  unto  the 
said  party  of  the  second  part  the  following  described 
town  property  in  the  said  town  of  Portland,  to  wit: 
Lots  Nos.  one  (1),  two  (2),  six  (6),  seven  (7)  and 
eight  (8),  in  block  No.  twenty-three  (23),  in  the  said 
town  for  the  purpose  of  a  parsonage,  church,  etc.  And 
the  party  of  the  first  part  covenants  to  and  with  the 
party  of  the  second  part  that  if  at  any  time  thereafter 
they  ox  either  of  them  shall  obtain  a  fee-simple  title 
to  said  property  from  the  United  States,  they  will  con- 
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vey  the  same  to  the  party  of  the  second  part  by  deed 
of  general  warranty.  In  testimony  the  party  of  the 
first  part  have  hereunto  set  our  hands  and  seals  the 
day  and  year  aforesaid.'* 

The  five  lots  cover  a  little  more  than  the  north  half 
of  block  23 ;  block  23  is  bounded  on  the  east  by  Second 
Street,  on  the  north  by  Taylor  Street  and  on  the  west 
by  Third  Street  On  March  11,  1852,  Daniel  H. 
Lownsdale  filed  on  land,  including  block  23,  under  the 
terms  of  the  act  of  Congress  of  September  27,  1850, 
commonly  called  the  donation  law.  On  September  10, 
1853,  James  H.  Wilbur  assigned  all  his  interest  in  the 
lots  by  making  the  following  writing: 

"I  hereby  relinquish,  assign,  make  over  and  convey 
all  my  right,  title  and  interest  to  the  within  described 
lots  to  Clinton  Kelly,  A.  A.  Durham,  Perry  Prettyman, 
Albert  Kelly,  John  D.  Dickenson,  Samuel  Nelson  and 
P.  G.  Buchanan,  trustees  of  the  church  property  within 
described  in  the  City  of  Portland,  Oregon  territory.** 

On  October  17,  1860,  a  donation  certificate  was  is- 
sued to  Daniel  H.  Lownsdale  reciting  that  he  was  en- 
titled to  a  patent,  but  a  patent  was  not  issued  until 
June  6,  1865,  being  subsequent  to  his  death,  which 
occurred  in  May,  1862.  On  June  1,  1867,  the  trustees 
of  the  church  filed  articles  of  incorporation,  which 
recited : 

That  the  name  assumed  by  the  corporation  is  the 
** First  Methodist  Episcopal  Church  in  Portland,  Ore- 
gon,** and  that  the  object  *'of  this  corporation  shall 
be  to  continue  the  church  organizations  on  lots  Nos.  1, 
2,  7  and  8  in  block  23  in  the  City  of  Portland,  to  erect 
a  meeting-house  thereon,  and  to  hold  said  premises  in 
trust,  that  they  shall  be  used,  kept,  maintained  and 
disposed  of  as  a  place  of  divine  worship  for  the  use  of 
the  ministry  and  memberships  of  the  Methodist  Epis- 
copal Church  in  the  United  States  of  America,  subject 
to  the  discipline,  usage  and  ministerial  opportunity  of 
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said  church  as  from  time  to  time  authorized  and  de- 
clared by  the  General  Conference  of  said  church,  and 
the  annual  conference  in  whose  hands  the  said  prem- 
ises are  situated.  Provided,  however,  that  the  trus- 
tees of  said  house  and  premises  shall  at  all  times  per- 
mit such  ministers  and  preachers  belonging  to  the 
Methodist  Episcopal  Church  as  shall  from  time  to  time 
be  duly  authorized  by  the  General  Conference  of  the 
ministers  of  said  church  or  by  the  annual  conference, 
to  preach  and  expound  God's  Holy  Word  and  to  exe- 
cute the  discipline  of  the  church  and  to  administer  the 
sacrament  therein,  according  to  the  usages  of  the 
church, '^ 

On  April  15,  1870,  James  H.  Wilbur  and  wife  exe- 
cuted and  delivered  to  the  **  trustees  of  the  Methodist 
Episcopal  Church  in  Portland''  a  deed  confirming  the 
instrument  signed  September  10,  1853,  by  James  H. 
Wilbur.  On  September  20, 1873,  the  heirs  of  Daniel  H. 
Lownsdale  conveyed  ''all  of  the  northerly  half  (being 
100  feet  by  200)  of  block  numbered  twenty- three  (23) 
as  designated  upon  the  maps  or  plats  of  said  city  in 
common  use,"  upon  the  express  condition  that  the  land 
shall  not  be  divided  into  different  parcels,  but  shall  be 
forever  used  as  a  site  for  a  Methodist  church  building, 
with  Sunday-school  room,  a  parsonage,  and  never  as 
a  site  for  two  or  more  distinct  church  buildings  or  for 
any  secular  purposes ;  and  it  was  provided  that  if  any 
of  the  conditions  be  broken  the  property  should  revert 
to  the  heirs  who  were  to  have  the  right  to  enter  and 
take  possession  of  the  land.  In  1877  and  1878,  for  the 
aggregate  sum  of  $1,000,  the  heirs  of  Daniel  H.  Lowns- 
dale quitclaimed  to  the  board  of  trustees  of  the  First 
Methodist  Episcopal  Church  all  their  right,  title  and 
interest  in  lots  1,  2,  7  and  8  in  block  23.  On  April  4, 
1884,  the  **  Grace  Methodist  Episcopal  Church  in  Port- 
land, Oregon,"  was  organized  and  incorporated.  On 
March  6,  1888|  ''for  the  purpose  of  enlarging  and 
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better  defining  the  objects,  undertakings,  purposes  and 
powers  of  said  corporate  trustees,  •  •  and  in  some  re- 
spects to  change  the  objects,  undertakings  and  pur- 
poses set  forth  in  tlie  articles  of  incorporation  of  said 
Methodist  Episcopal  Church  in  Portland,  Oregon,  filed 
May  31,  1867,''  the  trustees  of  the  First  Methodist 
Episcopal  Church  filed  supplemental  articles  of  incor- 
poration which  recite  that  : 

*  *  It  is  the  intention  and  purpose  of  this  corporation 
to  perpetually  maintain  a  Methodist  Episcopal  Church 
on''  the  land  now  owned  at  Third  and  Taylor  Streets; 
that  **the  corporation  shall  have  full  power  to  sell  and 
convey  by  warranty  deed  when  so  authorized  by  the 
quarterly  conference  of  the  said  First  M.  E.  Church 
in  Portland,  Oregon,  any  property  belonging  to  said 
church,  and  held  in  trust  by  said  corporate  trustees, 
except"  the  property  at  Third  and  Taylor  Streets, 
which  **  shall  not  be  sold  or  conveyed  by  said  trustees 
or  their  successors,  unless  such  power  and  authority 
be  given  them  by  filing  other  and  additional  supple- 
mental articles  of  incorporation  granting  such  author- 
ity in  accordance  with  the  discipline  of  said  church," 

The  First  Methodist  Episcopal  Church  at  Third  and 
Taylor  Streets  and  the  Grace  Methodist  Episcopal 
Church  at  Twelfth  Street  continued  as  separate  socie- 
ties until  the  meeting  of  the  annual  conference  held 
in  September,  1912,  at  Ashland,  Oregon,  when  the  two 
churches  were  united  and  consolidated  under  the  name 
of  First  Methodist  Episcopal  Church,  by  order  of 
Eichard  J.  Cooke,  a  bishop  of  the  Methodist  Episcopal 
Church  of  the  United  States  of  America  presiding  at 
the  annual  conference  of  1912.  The  order  of  consoli- 
dation had  been  preceded  by  the  appointment  of  com- 
mittees by  the  two  churches,  conferences  of  the  com- 
mittees, reports  from  these  conferences  favoring  a 
union  of  the  two  churches,  giving  notice  of  the  pro- 
posed union  to  members  of  both  churcheSy  and  adop- 
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tion  by  the  quarterly  conference  of  each  church  of  the 
reports  recommending  a  union.  Soon  after  the  order 
of  consolidation,  the  property  owned  by  the  Grace 
Methodist  Episcopal  Church  was  transferred  to  the" 
First  Methodist  Episcopal  Church,  and  the  former 
ceased  to  exist  as  an  organization.  The  church  build- 
ing at  the  comer  of  Twelfth  and  Taylor  Streets,  for- 
merly known  as  Grace  Church,  was  closed,  and  the 
combined  congregation  worshipped  at  Third  and  Tay- 
lor where  all  the  church  activities  were  conducted  for 
a  time;  at  the  end  of  a  few  months  the  principal  ser- 
vices were  transferred  to  the  Twelfth  Street  church; 
and  after  a  short  period  the  Third  and  Taylor  Street 
building  was  made  the  principal  place  of  worship,  only 
to  be  followed  by  a  second  transfer  to  Twelfth  and 
Taylor. 

The  quarterly  conference  of  the  First  Methodist 
Episcopal  Church  at  a  meeting  held  on  October  13, 
1913,  authorized  the  trustees  ''to  arrange  for  the  hold- 
ing of  our  chief  services  at  Twelfth  and  Taylor 
Streets,'*  and  also  to  arrange  ''for  the  conduct  of  such 
services  at  Third  and  Taylor  Streets  as  may  be  neces- 
sary in  order  to  comply  with  the  law  with  reference 
to  the  use  of  said  property  for  church  purposes.*' 
Complying  with  the  order  given  by  the  quarterly  con- 
ference, the  trustees  determined  that : 

''Beginning  with  Sunday  morning  October  19,  1913, 
we  hold  our  services  at  Twelfth  and  Taylor  Street,  and 
that  our  regular  services  thereafter  shall  be  held  at 
Twelth  and  Taylor  Street,  and  also,  until  further  plans 
are  made,  we  arrange  to  hold  a  mid-week  prayer  ser- 
vice each  week  and  a  preaching  service  each  Sunday 
evening  at  Third  and  Taylor  Street.'* 

A  part  of  the  congregation  who  had  been  worship- 
ping at  the  Third  Street  church  declined  to  go  to 
Twelfth  Street  when  the  first  transfer  was  made,  and 
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a  like  result  followed  the  second  transfer.  Eeferrinj; 
to  the  plan  *'to  provide  services  at  Third  and  Taylor 
Streets  for  Sunday  evening  and  for  prayer  meeting 
on  Thursday  night,"  complaint  was  made  to  the  quar- 
terly conference  that  **  certain  brethren  did  not  see  fit 
to  conform  to  that  action  and  have  held  services  in 
the  morning."  Acting  on  '* reports  to  the  effect  that 
the  people  worshipping  at  Third  and  Taylor  were  or- 
ganizing Ladies'  Aid  Societies  and  were  considering 
the  employment  of  a  deaconess,  etc.,  Bishop  Cooke  re- 
quested the  district  superintendent  to  officially  notify 
the  people  that  no  such  organization  can  be  effected 
excepting  under  the  authority  of  the  official  board,  and 
with  the  approval  of  the  pastor. '  *  On  January  6, 1914, 
a  petition  .was  presented  to  the  quarterly  conference 
requesting  that  body  to  **  recommend  the  restoration 
of  the  services  and  self-government  of  the  church  at 
Third  and  Taylor  Streets  upon  a  satisfactory  basis, 
the  details  of  which  shall  be  outlined  by  our  resident 
bishop. '  *  Many  earnest  but  unavailing  attempts  were 
made  by  all  parties  concerned  to  adjust  the  differences 
arising  out  of  the  consolidation  of  the  two  church  or- 
ganizations and  the  transfer  of  the  *' chief  activities" 
to  Twelfth  Street.  The  building  at  Third  and  Taylor 
Streets  was  finally  closed  and  locked,  the  plaintiffs 
were  not  permitted  to  conduct  services  in  the  building, 
and  then  this  suit  was  commenced.  The  decree  of  the 
trial  court  was  for  the  defendants,  and  the  plaintiffs 
appealed.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Martin  L.  Pipes,  Mr.  John  M.  Pipes,  Mr.  George  A. 
Pipes  and  Messrs.  Siwnott  <&  Adams,  with  an  oral  argu- 
ment by  Mr.  Martin  L.  Pipes. 


164  Stansbery  v.  First  M.  E.  Church.        [79  Or. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  John  B.  Cleland  and  Mr.  E.  A.  Baker,  with  an 
oral  argument  by  Mr.  Cleland. 

Mr.  Justice  Harris  delivered  the  opinion  of  the 
court. 

Summarizing  the  detailed  statement  already  made, 
the  case  presented  here  is  one  where  a  society  of 
Methodists  established  a  mission  church  in  1848,  con- 
structed a  house  of  worship  at  the  comer  of  Third  and 
Taylor  Streets  in  1850,  and  was  incorporated  in  1867 
as  the  *  *  First  Methodist  Episcopal  Church  in  Portland, 
Oregon";  in  1884  the  *' Grace  Methodist  Episcopal 
Church  of  Portland,  Oregon,"  was  organized,  and  its 
house  of  worship  was  located  at  Twelfth  and  Taylor 
Streets;  each  society  was  a  constituent  body  of  the 
Methodist  Episcopal  Church  of  the  United  States  of 
America,  and  was  subject  to  the  customs,  usages,  and 
discipline  of  Methodism;  the  two  societies  continued 
to  exist  separately  until  1912,  when  they  were  regu- 
larly and  by  order  of  competent  ecclesiastical  author- 
ity consolidated,  and  the  Grace  Methodist  Episcopal 
Church  was  merged  into  the  First  Methodist  Episco- 
pal Church,  the  former  ceasing  to  exist,  and  the  prop- 
erty owned  by  it  being  transferred  to  the  latter;  all 
the  church  activities  were  transferred  to  Twelfth 
Street,  the  building  at  Third  Street  was  closed,  and 
services  were  not  permitted  to  be  held  in  that  build- 
ing; a  number  of  the  members  of  the  First  Methodist 
Episcopal  Church  as  it  existed  prior  to  the  consolida- 
tion of  the  two  churches  and  who  had  worshipped  at 
Third  Street  refused  to  go  to  Twelfth  Street;  the  plain- 
tiffs claim  that  the  building  at  Third  Street  cannot  be 
lawfully  closed,  and  they  therefore  are  attempting  to 
enjoin  the  defendants  from  closing  thiB  building. 
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The  substance  of  the  argument  made  for  plaintiffs 
in  an  able  brief  filed  by  erudite  counsel  is:  That  the 
realty  was  conveyed  to  James  H.  Wilbur,  as  trustee 
of  the  First  Methodist  Episcopal  Church,  burdened 
with  a  trust  which  required  that  the  land  shall  be  used 
perpetually  '*for  the  purpose  of  a  parsonage,  church, 
etc.  * ' ;  and  that  the  plaintiffs,  who  are  members  of  the 
church  and  beneficiaries  of  the  trust,  are  entitled  to 
have  the  trust  enforced  by  a  court  of  equity.  The  con- 
tention of  plaintiffs  is  founded  upon  the  claim  that  the 
title  which  the  defendant  church  holds  to  the  land  is 
in  its  filial  analysis  traceable  to  Daniel  H.  Lownsdale. 
The  defendants  deny  that  the  property  is  held  subject 
to  any  trust,  and  they  also  take  the  position  that  the 
corporation  traces  its  title  to  the  land  to  the  heirs  of 
Daniel  H.  Lownsdale,  and  not  to  the  ancestor ;  and  that 
no  estate  was  passed  or  created  by  the  writing  signed 
by  Lownsdale,  CoflSn  and  Chapman  on  November  5, 
1850,  because  neither  one  of  them  possessed  any  title 
to  the  land  at  that  time. 

Before  attempting  to  state  our  conclusions,  it  may 
be  of  interest  to  call  attention  to  the  customs  prevail- 
ing in  1850  and  the  regulations  observed  at  that  time 
concerning  lands.  On  July  5,  1843,  the  inhabitants  of 
Oregon,  assembled  in  mass  meeting  held  at  Cham- 
pooick,  agreed  to  adopt  certain  laws  and  regulations 
**  until  such  time  as  the  United  States  of  America  ex- 
tend their  jurisdiction  over  us,''  and  Article  VIII  of 
the  regulations  provided  for  the  election  of  a  recorder 
who  was  required  to  **  record  all  boundaries  of  land 
presented  for  that  purpose."  On  July  2,  1845,  the 
legislative  committee  adopted,  and  on  July  26,  1845, 
the  people  ratified  at  the  polls,  certain  **  rules  and  regu- 
lations, until  such  time  as  the  United  States  of  America 
extend  their  jurisdiction  over  us. ' '    Article  III  of  *  *  the 
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rules  and  regulations,'*  which  were  adopted  in  1845 
and  are  historically  known  as  the  provisional  Consti- 
tution of  Oregon,  permitted  a  person  to  establish  a 
claim  to  land  by  designating  the  extent  of  his  claim  by 
natural  boundaries  or  marks  at  the  corners  and  upon 
the  line  of  the  claim,  and  recording  the  extent  and 
boundaries  of  the  claim  in  the  office  of  the  territorial 
recorder.  Citizens  of  the  United  States  and  those  of 
Great  Britain  held  joint  possession  of  the  country 
under  a  treaty  between  the  two  nations  of  October  20, 
1818,  which  was  continued  in  force  by  the  convention 
of  August  6,  1827.  The  line  dividing  our  possessions 
and  those  of  Great  Britain  west  of  the  Eocky  Moun- 
tains was  concluded  on  June  15,  1846,  when  what  is 
now  Oregon  was  definitely  brought  within  the  domain 
of  the  United  States.  On  August  14,  1848,  Congress 
passed  an  act  to  establish  the  territorial  government 
of  Oregon,  in  which  the  laws  then  existing  imder  the 
provisional  government  were  continued  and  declared 
to  be  operative,  but  by  the  terms  of  Section  14  of  the 
act  **all  laws  heretofore  passed  in  said  territory  mak- 
ing grants  of  land,  or  otherwise  affecting  or  encum- 
bering the  title  to  lands,  shall  be,  and  are  hereby  de- 
clared to  be,  null  and  void":  Act  Aug.  14,  1848,  c.  177 
(9  U.  S.  Stats,  at  Large,  323).  Congress  did  not  pass 
any  law  permitting  the  acquirement  of  title  to  lands 
in  Oregon  territory  until  September  27, 1850,  when  the 
donation  law  (Act  Sept.  27,  1850,  c.  76  [9  Stat  496]) 
was  enacted :  Loumsdale  v.  Parrish,  62  U.  S.  (21  How.) 
290,  16  L.  Ed.  80.  Section  4  of  the  donation  law,  as 
originally  enacted,  expressly  provided  that : 

*'A11  future  contracts,  by  any  person  or  persons  en- 
titled to  the  benefit  of  this  act,  for  the  sale  of  the  land 
to  which  he  or  they  may  be  entitled  under  this  act,  be- 
fore he  or  they  have  received  a  patent  therefor,  shall 
bevoid":lL.  0.  L.,  p.  48. 
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It  will  be  noted  that  the  rufes  of  the  provisional  gov- 
ernment permitted  the  occupancy  of  lands  upon  com- 
pliance with  certain  regulations ;  the  territorial  act  of 
1848  expressly  declared  that  laws  previously  passed 
in  the  territory  affecting  lands  were  void ;  and  no  rule 
affecting  title  to  lands  and  possessing  the  compelling 
force  of  a  law  was  passed  until  the  enactment  of  the 
donation  law  on  September  27,  1850,  and  that  act  ren- 
dered void  all  future  contracts  if  made  *' before  he  or 
they  have  received  a  patent  therefor";  and  therefore 
neither  Lownsdale  nor  either  of  his  associates  owned 
any  title  to  the  land  in  1850,  although  they  asserted 
and  exercised  the  right  of  possession  according  to  the 
then  recognized  and  prevailing  customs  of  the  country. 
Although  not  until  September  27,  1850,  was  any  law 
in  existence  which  permitted  the  acquirement  of  title, 
and  while  contracts  made  after  September  27,  1850, 
and  before  patent  was  received,  were  prohibited  by 
the  donation  law  as  first  enacted,  nevertheless,  convey- 
ances and  contracts  to  convey  made  before  September 
27,  1850,  were  enforced  by  the  courts  against  grantors 
who  subsequently  obtained  title  under  the  donation 
law:  Lamfe  v.  Davenport,  18  Wall.  307  (21  L.  Ed.  759) ; 
Stark  V.  Starr,  94  U.  S.  477  (24  L.  Ed.  276) ;  Parker 
V.  Rogers,  8  Or.  184, 189. 

Daniel  H.  Lownsdale  filed  on  the  land  under  the  pro- 
visions of  the  donation  law  on  March  11,  1852,  and  on 
October  17,  1860,  he  received  a  donation  certificate 
which  recited  that  he  was  entitled  to  a  patent  and,  as 
stated  in  Barney  v.  Dolph,  97  U.  S.  652  (24  L.  Ed. 
1063) : 

''When  the  right  to  a  patent  once  becomes  vested  in 
a  settler  under  the  law,  it  was  equivalent,  so  far  as  the 
government  was  concerned,  to  a  patent  actually  is- 
sued": Hall  V.  Russell,  101  U.  S.  503  (25  L.  Ed.  829) ; 
Quinn  v.  Ladd,  37  Or.  261  (59  Pac  457). 


168  Stansbeby  v.  First  M.  E.  Chubch.        [79  Or. 

The  moment  the  beneficial  title  was  vested  in  Daniel 
H.  Lownsdale  on  October  17;  1860,  when  the  donation 
certificate  was  issued  to  him,  a  contract  for  a  convey- 
ance of  the  land,  if  made  by  him  before  September  27, 
1850,  when  the  donation  law  was  passed,  could  have  been 
enforced  so  as  to  secure  the  transfer  of  an  after- 
aquired  title,  even  though  a  United  States  patent  did 
not  issue  until  June  6, 1865,  or  about  3  years  after  the 
death  of  Daniel  H.  Lownsdale,  which  occurred  in  May, 
1862. 

Daniel  H.  Lownsdale  never  signed  any  contract  or 
conveyance  affecting  the  land  in  dispute,  except  the  in- 
strument dated  November  5, 1850,  quitclaiming  five  lots 
to  James  H.  Wilbur  as  trustee ;  and  the  defendants  ar- 
gue that  this  writing  was  void  because  it  was  a  future 
contract  prohibited  by  the  express  terms  of  the  dona- 
tion law.  The  plaintiffs  answer  the  defendants  by  con- 
tending that  the  evidence  shows  that  prior  to  Septem- 
ber 27, 1850,  the  grantors  orally  dedicated  the  land  for 
**the  purpose  of  a  parsonage,  church,  etc.'';  and  also 
that  the  evidence  leads  to  the  necessary  inference  that 
James  H.  Wilbur  and  the  grantors  made  an  oral  agree- 
ment prior  to  September  27,  1850,  the  terms  of  which 
were  afterward  reduced  to  writing  on  November  5, 
1850,  and  that  therefore  the  agreement  was  not  a  future 
contract  within  the  meaning  of  the  donation  law. 

1.  Considering  the  acts  done  prior  to  September  27, 
1850,  in  connection  with  any  asserted  technical  parol 
dedication,  as  ruled  in  Carter  v.  Portland,  4  Or.  340, 
344,  they  * '  could  not  in  this  case  be  admitted  to  estab- 
lish a  dedication.''  Prior  to  September  27,  1850, 
neither  Lownsdale  nor  his  associates  **had  any  title  to 
or  interest  in  the  land  whatever,"  except  a  possessory 
right  which  was  recognized  only  by  the  usages  and  cus- 
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toms  of  the  country :  Lownsdale  v.  Parrish,  62  U.  S.  290, 
293  (16  L.  Ed.  80) ;  Leland  v.  Portland,  2  Or.  47,  49. 

It  is  fair  to  assume  that  some  kind  of  an  understand- 
ing was  had  before  September  27, 1850,  but  there  is  no 
evidence  of  the  terms  of  an  oral  agreement,  unless  it  be 
said  that  the  writing  of  November  5, 1850,  furnishes  the 
evidence.  John  Flynn,  a  Methodist  minister,  known  to 
pioneer  history  as  Father  Flynn  and  98  years  of  age  at 
the  time  of  the  trial,  testified  that  he  met  James  H.  Wil- 
bur, who  was  also  known  as  Father  Wilbur,  in  Portland 
on  September  19, 1850,  and  that  Father  Wilbur  was  at 
that  time  constructing  a  church  on  the  land  described  in 
the  writing  of  November  5, 1850 ;  that  the  building  was 
not  finished  until  some  day  in  the  following  October 
when  the  structure  was  dedicated  by  a  Congregational 
minister  preaching  in  the  morning.  Father  Flynn 
preaching  in  the  afternoon,  and  Father  Wilbur  in  the 
evening.  It  is  reasonable  to  conclude,  therefore,  that 
some  oral  agreement  was  entered  into  before  com- 
mencing the  construction  of  the  building,  and  if  that 
conclusion  is  correct  it  necessarily  follows  that  the 
agreement  was  prior  to  September  27,  1850,  and  con- 
sequently not  prohibited  by  the  donation  law.  There 
is  also  in  evidence  an  old  map,  known  as  the  Brady 
map,  which  was  made  some  time  in  1850  from  the  field- 
notes  of  a  survey  made  in  the  spring  of  that  year. 
References  to  this  map  appear  in  Carter  v.  Portland, 
4  Or.  340,  344;  Lotvnsdale  v.  Portland,  1  Or.  397,  408 
(Fed.  Oas.  No.  8579,  Deady's  Rep.  39,  47);  Portland 
V.  Whittle,  3  Or.  126  (note) ;  Leland  v.  Portland,  2  Or. 
47;  Lang  v^ Portland,  75  Or.  385  (147  Pac.  378).  A 
number  of  blocks  which  are  now  used  for  public  pur- 
poses are  colored  on  this  map ;  the  north  half  of  block 
23,  including  lots  1,  2,  7  and  8,  but  not  including  lot 
6,  is  colored,  and  plaintiffs  rely  upon  this  circum- 
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stance  in  aid  of  the  contention  urged  by  them.  Even 
though  it  be  assumed  that  Lownsdale  and  his  asso- 
ciates recognized  this  map  before  September  27,  1850, 
that  fact  would  not  operate  as  a  dedication  because 
they  did  not  own  any  land  to  dedicate:  Lownsdale  v. 
Parmfe,  62  U.  S.  290,  293  (16  L.  Ed.  80);  Carter  y. 
Portland,  4  Or.  340,  344.  The  map  may,  however,  be 
considered  in  connection  with  the  claim  that  an  oral 
agreement  was  made  before  September  27,  1850,  and 
that  the  terms  of  the  agreement  appear  in  the  writing 
of  November  5, 1850. 

2.  For  the  purpose  of  this  discussion  we  shall  as- 
sume, but  do  not  decide,  that  an  oral  agreement  was 
made  prior  to  September  27, 1850,  and  that  the  instru- 
ment of  November  5,  1850,  serves  as  a  memorial  of 
that  agreement.  The  immediate  effect  of  the  writing 
was  to  pass  to  Wilbur  as  trustee  the  right  of  possession 
only.  The  covenant  to  deliver  a  warranty  deed  when 
Lownsdale  obtained  a  fee-simple  title  from  the  United 
States  was  one  which  could  have  been  enforced  against 
him  when  he  received  the  donation  certificate  on  Octo- 
ber 17,  1860,  or  the  heirs  could  have  been  compelled  to 
carry  out  the  covenant  after  1862,  when  the  ancestor 
died.  The  making  of  an  agreement  before  September 
27, 1850,  and  the  subsequent  issuance  of  a  donation  cer- 
tificate or  patent  did  not  of  themselves  and  by  their 
own  force  pass  any  title  to  James  H.  Wilbur,  trustee,  or 
his  successor  of  First  Methodist  Episcopal  Church,  al- 
though the  agreement,  certificate,  and  patent  made 
Lownsdale  or  his  heirs  liable  to  pass  the  title  according 
to  the  terms  of  the  agreement  if  the  trustee  or  his  suc- 
cessor wished  to  enforce  the  obligation.  The  defend- 
ant corporation  does  not  claim  title  from  Daniel  H. 
Lownsdale,  but  it  asserts  that  it  derived  its  title  from 
the  heirs  as  owners,  and  not  as  mere  conduits.    If  the 
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heirs  were  conduits  only,  then  it  is  because  of  an  agree- 
ment to  convey  by  their  ancestor  at  a  time  when  he  had 
no  title  to  the  land.  The  conveyance  signed  by  the  heirs 
on  September  20,  1873,  was  made  upon  defined  condi- 
tions subsequent ;  but,  by  the  terms  of  the  deeds  made 
in  1877  and  1878,  those  conditions  subsequent  were 
abolished,  and  the  heirs  completely  relinquished  all 
their  interest  to  the  First  Methodist  Episcopal  Church, 
and  therefore,  if  the  heirs  be  considered  as  owners  and 
not  as  conduits  of  the  title,  the  land  passed  to  the  de- 
fendant corporation  without  the  burden  of  any  trust. 

While  it  is  doubtful  whether  the  writing  of  Novem- 
ber 5,  1850,  considered  as  an  agreement  made  before 
September  27,  1850,  even  though  it  was  followed  by  a 
user  of  the  land,  had  the  effect  of  impressing  the  realty 
with  a  trust  which  the  heirs  in  conjunction  with  Wilbur 
or  his  successors  could  not  revoke,  nevertheless  we  shall 
assume,  but  do  not  decide,  that  the  writing  of  Novem- 
ber 5, 1850,  exerts  the  same  effect  that  would  have  re- 
sulted if,  after  he  received  his  donation  certificate, 
Lownsdale  had  made  a  warranty  deed  describing  the 
same  land,  stating  the  same  consideration,  and  contain- 
ing the  same  recital :  **For  the  purpose  of  a  parsonage, 
church,  etc.,''  found  in  the  writing  of  November  5, 1850. 

In  passing,  it  may  be  of  interest  to  note  how  the  prop- 
erty has  been  used  since  1850.  The  church,  as  erected 
in  1850,  faced  Taylor  Street ;  in  about  1860  it  was  en- 
larged by  a  cross-addition  on  the  rear,  and  in  1869  was 
moved  so  as  to  face  Second  Street,  the  present  brick 
church  having  been  completed.  After  the  old  church 
was  moved  to  Second  Street,  on  lots  1  and  2,  it  was 
rented  for  secular  purposes.  In  1851  James  H.  Wilbur 
sold  lot  6,  and  afterward  the  title  was  quieted  in  a  suit 
against  the  heirs  and  administrator  of  Daniel  H. 
Lownsdale.    On  April  26,  1892,  the  First  Methodist 
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Episcopal  Church  conveyed  a  part  of  lots  1  and  2  *'to 
the  A.  0.  U.  Temple  Association,''  so  that  the  land 
first  described  herein  is  all  that  remains  of  the  five  lots 
described  in  the  writing  of  November  5, 1850.  The  sum 
of  $1,000,  which  was  paid  to  the  Lownsdale  heirs  for  the 
deeds  made  in  1877  and  1878,  was  borrowed  by  the  First 
Methodist  Episcopal  Church  from  Father  Wilbur.  A 
part,  but  not  all,  of  the  land  has  been  used  for  church 
purposes  since  1850,  until  a  short  time  before  the  com- 
mencement of  this  suit.  It  is  a  significant  circumstance 
that  James  H.  Wilbur,  one  of  the  four  men  who  knew 
the  terms  of  any  agreement  made  before  September  27, 
1850,  and  who  undoubtedly  knew  the  meaning  intended 
by  the  words  found  in  the  writing  of  November  5, 1850, 
sold  lot  6  as  early  as  1851  without  any  protest  or  objec- 
tion so  far  as  shown  by  the  evidence ;  and  it  was  James 
H.  Wilbur,  too,  who  furnished  the  money  to  procure  the 
deeds  from  the  Lownsdale  heirs. 

3.  We  now  come  to  a  consideration  of  the  meaning 
and  legal  effect  of  the  words  **for  the  purpose  of  a  par- 
sonage, church,  etc.,''  appearing  in  the  instrument  of 
November  5, 1850.  The  quoted  language  is  important 
because  it  is  the  very  basis  of  the  contention  made  by 
plaintiffs.  If  the  abbreviation  *  *  etc. "  is  to  be  accorded 
any  meaning  at  all,  it  signifies  **and  other  like  pur- 
poses'': Nay  lor  V.  McColloch,  54  Or.  305  (103  Pac.  68). 
Conveyances  containing  words  relating  to  a  specified 
use  of  the  land  transferred  may,  according  to  their  le- 
gal effect,  be  divided  into  four  classes:  (1)  Where  a 
condition  subsequent  is  created,  as  in  Seeck  v.  Jakel,  71 
Or.  35  (141  Pac.  211,  L.  E.  A.  1915A,  679) ;  School  Dist. 
No.  21  V.  Wallowa  County,  71  Or.  337  (142  Pac.  320) ; 
(2)  where  a  conditional  limitation  is  prescribed, 
examples  appearing  in  Reformed  Dutch  Church  v. 
Harder,  34  N,  Y.  St.  Rep.  645  (58  Hun,  605,  12  N.  Y. 
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Supp.  297);  Henderson  v.  Hunter,  59  Pa.  335;  (3) 
where  a  trust  is  declared,  illustrations  being  found  in 
Alden  v.  St.  Peter's  Parish,  158  111.  631  (42  N.  E.  392, 30 
L.  R.  A.  232) ;  Sohier  v.  Trinity  Church,  109  Mass.  1 ; 
Mills  Y.Davison,  54  N.  J.  Eq.  659  (35  Atl.  1072,  55  Am. 
St  Rep.  594,  35  L.  R.  A.  113) ;  Brown  v.  Caldwell,  23 
W.  Va.  187  (48  Am.  Rep.  376) ;  and  (4)  where  the  mo- 
tive of  the  grantor  is  announced  or  the  intention  of  the 
grantee  is  revealed,  without  stating  a  condition,  or  pre- 
scribing a  limitation,  or  creating  a  trust,  or  imposing 
an  bbligation  of  any  kind.  Downen  v.  Rayburn,  214  HI. 
342  (73  N.  E.  364,  3  Ann.  Cas.  36),  typifies  the  fourth 
class  of  cases.  The  plaintiffs  do  not  contend  that  the 
instant  case  presents  either  a  condition  subsequent  or  a 
conditional  limitation ;  but  the  question  for  decision  is 
whether  the  conveyance  falls  in  the  third  or  in  the 
fourth  class  of  cases. 

4.  Upon  an  examination  of  the  numerous  adjudica- 
tions, including  the  citations  relied  upon  by  plaintiffs, 
it  will  be  found  that,  as  a  general  rule,  where  a  convey- 
ance is  held  to  create  a  trust,  of  a  kind  which  a  court  of 
equity  will  preserve  and  continue,  the  language  of  the 
deed  not  only  specifies  the  purpose  for  which  the  land 
is  to  be  used,  but  also  expressly  states,  for  example, 
that  the  realty  shall  be  used  for  the  purpose  ''only,''  or 
''forever,''  or  "for  no  other  purpose,"  or  shall  be  held 
"in  trust"  for  a  defined  purpose.  The  contention  of 
plaintiffs  is  that  the  land  itself  must  be  used  for  a  speci- 
fied purpose,  and  that  it  must  be  so  used  perpetually. 
The  plaintiffs  cannot  prevail,  unless  the  deed  (1)  speci- 
fies a  purpose  which  is  exclusive,  and  (2)  by  appropri- 
ate language  expresses  or  imports  a  perpetual  use  of 
the  land  itself  for  that  exclusive  purpose.  No  words 
indicating  permanency  appear  in  the  instrument  of  No- 
vember 5,  1850 ;  the  writing  does  not  say  that  the  land 
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is  conveyed  for  the  purpose  of  a  church  and  parsonage 
**only''  or  **forever,'*  or  **none  other,''  or  **no  other," 
or  **for  no  other  purpose,"  and  therefore  the  instant 
case  is  not  analogous  to  Raley  v.  Umatilla  County,  15 
Or.  172  (13  Pac.  890,  3  Am.  St.  Rep.  142) ;  nor  like  Al- 
bany College  v.  Monteith,  64  Or.  356  (130  Pac.  633) ;  and 
is  easily  distinguishable  from  Nelson  v.  Monitor  Con- 
gregational Church,  74  Or.  162  (145  Pac.  37). 

5.  The  conveyance  here  does  no  more  than  to  state 
that  the  realty  is  transferred  *  *  for  the  purpose  of  a  par- 
sonage, church,  etc.,"  without  indicating  how  long  that 
user  shall  continue.  In  Supervisors  of  Warren  County 
V.  Patterson,  56  111.  Ill,  land  had  been  conveyed  **for 
courthouse  and  other  county  buildings";  a  suit  was 
conmienced  to  enjoin  a  sale  of  the  land ;  and,  quoting  at 
length  from  the  opinion,  the  court  said : 

**The  only  remaining  question  is,  as  to  the  effect  of 
the  clause  in  the  contract  to  convey  the  block,  and 
which,  it  is  not  denied,  is  also  contained  in  the  deed  ex- 
ecuted by  Collins.  The  deed  conveys  the  absolute  fee, 
without  any  conditions  or  restrictions  whatsoever.  The 
power  of  alienation  is  not  limited  or  confined  in  any 
way.  Had  the  grantors  in  the  deed  imposed  as  a  condi- 
tion of  the  sale,  that  the  block  should  be  used  for  county 
buildings  and  for  no  other  purpose,  they  perhaps, 
might  invoke  the  power  of  a  court  of  chancery  to  re- 
strain a  threatened  sale  of  it,  but  the  facts  show  that 
the  grantors  received  the  price  demanded  for  the  prop- 
erty, abating  nothing,  on  the  ground  that  the  purchase 
was  made  for  the  purpose  of  erecting  upon  it  county 
buildings,  ^nd  it  was  quite  immaterial  to  them  to  what 
purpose  the  block  would  be  devoted,  they  having  re- 
ceived full  price  for  it.  It,  no  doubt,  was  the  intention 
of  appellants,  when  the  purchase  was  made,  to  devote 
it  as  expressed  in  the  deed,  but  that  formed  no  part  of 
the  consideration,  nor  was  it  the  inducement  to  the 
grant.  Subsequent  events  may  have  admonished  those 
authorities,  that  the  financial  condition  of  the  counly 
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did  not  justify  an  expenditure  such  as  contemplated 
when  the  purchase  was  made,  and  that  the  best  inter- 
ests of  the  county  required  a  sale  of  the  property.  We 
fail  to  see  anything  in  the  transaction  to  take  from 
them  the  power  expressly  conferred  upon  them  by  stat- 
ute, to  sell  the  land.  There  is  no  covenant  in  the  deed 
that  the  land  shall  be  devoted  to  a  particular  purpose, 
but  by  its  terms  the  county  became  possessed  of  an  ab- 
solute estate  in  fee  simple  to  the  land,  uncontrolled  by 
any  condition,  restriction,  limitation  or  reservation, 
whatever.  If  A  buys  a  lot  of  ground  of  B  and  it  is  de- 
clared in  the  deed  that  he  purchases  it  as  a  site  for  a 
mill  or  other  operative  establishment,  the  fee  being  con- 
veyed to  him,  he  has  the  undoubted  right  to  dispose  of 
it  without  carrying  out  his  intention.  But  if  a  grant  be 
made  by  A  to  B  on  condition  B  erects  on  the  land 
granted  a  certain  structure,  and  he  fails  so  to  do,  the 
land  might  revert  to  the  grantor.  But  it  is  needless 
further  to  argue  the  case.  Here  was  an  unqualified 
sale  of  the  fee  in  this  block;  it  became  vested  in  the 
county,  and  appellants,  as  their  lawful  agents,  have  full 
right  and  authority  to  sell  it,  and  should  not  have  been 
enjoined  from  so  doing.*' 

It  appears  from  the  quotation  that  the  grantors  were 
paid  money  for  the  land,  and  that  the  conveyance  was 
not  a  gift.  The  same  rule,  however,  was  applied  with- 
out any  modification  to  a  case  where  the  deed  was  quite 
like  the  one  here.  In  Downen  v.  Rayburn,  214  HI.  342 
(73  N.  E.  364,  3  Ann.  Cas.  36),  the  deed  made  on  July 
28,  1856,  recited  that  William  E.  Downen  and  wife, 
**for  and  in  consideration  of  the  sum  of  one  dollar, '* 
sold  to  the  trustees  of  the  Industry  Congregation  of 
the  Cumberland  Presbyterian  Church  a  parcel  of  land 
*Ho  be  used  for  a  church  location'*;  a  church  was 
erected  and  remained  on  the  land  until  1904,  when  it 
was  removed.  In  1901  the  land  was  conveyed  to  Bay- 
burn.  The  land  had  not  been  used  for  church  pur- 
poses for  several  yeara  prior  to  the  transfer  to  Bay- 
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bum.  It  will  be  noticed  that  in  Downen  v.  Rayhurn, 
the  consideration  expressed  is  ''the  sum  of  one  dollar,*' 
and  in  the  instant  case  it  is  '  *  the  sum  of  one  dollar  and 
divers  other  good  causes ' ' ;  and  yet  when  speaking  of 
the  words  *'to  be  used  as  a  church  location"  the  court 
says: 

**  There  is  nothing  in  the  words  in  question  to  indicate 
that  the  premises  conveyed  were  to  be  used  as  a  church 
location  for  any  particular  length  of  f ime. ' ' 

The  doctrine  was  reaffirmed  in  Walker  v.  Illinois  C. 
R.  R.  Co.,  215  111.  610  (74  N.  E.  812),  and  in  Weihe  v. 
Lorenz,  254  111.  195  (98  N.  E.  268).  Other  authorities 
give  support  to  the  principle  announced  in  the  Illinois 
cases:  Beach  v.  Haynes,  12  Vt.  16;  Fuquay's  Heirs  v. 
Trustees  of  Hopkins  Academy,  22  Ky.  Law  Eep.  744 
(58  S.  W.  814) ;  2  Devlin,  Deeds  (3  ed.),  p.  1829.  See, 
also,  Fussell  v.  Hail,  134  111.  App.  620,  636;  Rankin  R. 
B.  Church  v.  Edwards,  204  Pa.  216  (53  Atl.  770;  Cush- 
man  v.  Church  of  the  Good  Shepherd,  14  Pa.  Co.  Ct.  26 ; 
Hardy  v.  WUey,  87  Va.  125  (12  S.  E.  233);  City  of 
Huron  v.  Wilcox,  17  S.  D.  625  (98  N.  W.  88,  106  Am. 
St.  Eep.  788) ;  Fitzgerald  v.  Modoc  Co.,  164  Cal.  493 
(129  Pac.  794,  44  L.  E.  A.  (N.  S.)  1229) ;  and  the  note 
to  Doan  v.  Vestry  of  the  Parish  of  the  Ascension,  as 
reported  in  7  L.  B.  A.  (N.  S.)  1119.  The  language  em- 
ployed in  the  instrument  of  November  5,  1850,  does  no 
more  than  to  express  the  motive  of  the  grantors  or  to 
announce  the  intention  of  the  grantee ;  the  words  used 
are  not  appropriate  for  the  creation  of  a  charitable 
trust  so  as  to  require  the  land  to  be  used  for  all  time 
for  church  and  parsonage  purposes  only. 

6.  Words  indicating  an  exclusive  purpose  and  signi- 
fying permanency  must  appear  in  order  perpetually  to 
fetter  upon  the  land  the  burden  of  an  exclusive  use,  and 
sound  reason  underlies  and  gives  stability  to  the  rule. 
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The  law  not  only  favors  the  vesting  of  estates,  but  when 
the  fee  is  conveyed  all  doubts  should,  as  a  rule,  be  re- 
solved in  favor  of  a  free  use  of  the  property  and 
against  restrictions :  McElroy  v.  Pope,  153  Ky.  108  (154 
S.  W.  903,  44  L.  R.  A.  (N.  S.)  1220) ;  Hutchinson  v.  VU 
rich,  145  111.  336  (34  N.  E.  556,  21  L.  R.  A.  391) ;  Adcms 
V.  First  Baptist  Church,  148  Mich.  140  (111  N.  W.  757, 
12  Ann.  Cas.  224,  11  L.  R.  A.  (N.  S.)  509),  citing 
Downen  v.  Rayburn,  214  111.  342  (73  N.  E.  364,  3  Ann. 
Cas.  36) .  It  was  appropriately  said  in  Griffits  v.  Cope, 
17?b.  96: 

* '  There  is  a  very  palpable  distinction  between  a  gift 
of  land  from  motives  of  charity,  and  a  dedication  of 
land  to  charitable  uses;  and  there  are  most  intrusive 
reasons  giving  a  judicial  bias  in  favor  of  satisfying  the 
motive  without  establishing  a  perpetual  dedication. 
Our  law  discourages  the  fettering  of  estates  and  put- 
ting them  into  mortmain,  and  therefore  favors  the  con- 
struction which  relieves  from  restraints  upon  aliena- 
tion. And  it  seems  unreasonable  to  suppose  that  a  de- 
visor even  means  that  his  heirs  shall  get  back  the  land 
in  such  cases,  except  when  he  says  so ;  or  that,  amidst 
the  rapidly  changing  opinions  of  society,  he  mekns  that 
his  opinions  shall  be  imbibed  by  others  just  as  he  left 
them,  and  shall  forever  withstand  the  changes  necessar- 
ily incident  to  the  progress  of  society ;  or  that  he  means 
that  no  change  in  the  number,  circumstances,  and  hab- 
its of  the  people  shall  ever  justify  any  sort  of  conver- 
sion of  the  gift  It  would  seem  contrary  to  public 
policy  to  favor  a  construction  that  would  give  to  a  man, 
who  died  a  hundred  or  a  thousand  years  ago,  the  control 
of  land  that  ought  to  be  controlled  by  the  present  gen- 
eration. Such  an  intention  ought  to  be  expressed,  not 
implied.  When  we  look  at  the  varied  institutions  of 
the  last  few  centuries,  and  at  the  constant  and  rapid 
changes  which  are  going  on  in  the  circumstances,  hab- 
its, opinions,  and  institutions  of  our  own  age,  we  see 
how  unreasonable  are  many  perpetual  dedications  of 
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land,  and  how  much  caution  there  should  he  in  imply- 
ing an  intention  to  create  perpetuities. ' ' 

We  are  not  unmindful  of  the  statement  in  Chapman 
V.  Wilbur,  4  Or.  362,  364,  that  * '  the  grant  here  was  an 
absolute  grant  to  the  defendant  in  trust  for  a  certain 
purpose  specified'*;  but  that  remark  was  obiter  dic- 
tum, because  the  case  was  decided  and  ended  the  very 
moment  the  court,  determined  that  the  deed  did  not 
contain  a  condition  subsequent. 

7.  The  writing  of  1850  presents  itself  in  yet  another 
aspect.  The  conveyance  signed  by  Lownsdale,  Ooflfin 
and  Chapman  may  or  may  not  have  been  a  donation; 
any  conclusion  that  it  was  a  pure  gift  must  rest  upon 
remote  inferences.  Borrowing  the  language  used  by 
counsel  for  plaintiff  during  the  trial,  one  of  the  motives 
inducing  the  transfer  may  have  been  *  *  for  the  purpose 
also  of  promoting  his  enterprise  of  selling  lots''  and 
*4t  was  good  business  for  them  to  do  that."  If  it  be 
conceded  that  the  transfer  was  made  in  consideration 
of  the  grantee  uising  the  land  for  'Hhe  purpose  of  a 
parsonage,  church,  etc.,"  then  the  price  for  the  deed 
has  been  paid  and  the  obligation  fully  satisfied  by 
using  the  land  for  church  and  parsonage  purposes  for 
more  than  60  years,  because  the  rule  is  firmly  estab- 
lished that  a  long-continued  use  operates  as  full  pay- 
ment: Sumner  v.  Darnell,  128  Ind.  38  (27  N.  E.  162, 
13  L.  E.  A.  173) ;  Jeffersonville,  M.  &  I.  R.  R,  Co.  v. 
Barbour,  89  Ind.  375 ;  Hunt  v.  Beeson,  18  Ind.  380 ;  Hig- 
bee  V.  Rodeman,  129  Ind.  244  (28  N.  E.  442) ;  Mead  v. 
Ballard,  7  Wall.  290  (19  L.  Ed.  190).  The  conveyance 
of  November  5,  1850,  contains  nothing  which  will  now 
prevent  the  First  Methodist  Episcopal  Church  from 
leasing,  selling  or  otherwise  disposing  of  the  land  at 
Third  and  Taylor  Streets. 
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It  will  be  recalled  that  the  supplemental  articles  of 
incorporation,  which  were  filed  in  1888,  purport  to  re- 
strict the  right  of  the  trustees  to  sell  the  property  at 
Third  and  Taylor  Streets  by  declaring  that  the  land 
**  shall  not  be  sold  or  conveyed  by  said  trustees  or  their 
successors,  unless  such  power  and  authority  be  given 
them  by  filing  other  and  additional  supplemental  arti- 
cles of  incorporation  granting  such  authority  in  ac- 
cordance with  the  discipline  of  said  church.''  The 
brief  filed  for  plaintiffs  refers  to  the  supplemental 
articles  of  incorporation,  but  no  point  is  made  con- 
cerning their  legal  effect,  the  whole  argument  dealing 
with  the  character  of  the  estate  created  by  the  writing 
of  November  5,  1850.  The  defendants  contend  that 
the  supplemental  articles  have  no  binding  effect  be- 
cause there  was  no  statute  which  provided  for  filing 
supplemental  articles  until  1891,  when  what  is  now 
Section  6808,  L.  0.  L.,  was  enacted.  The  brief  for 
defendants  does  not  argue  that  the  supplemental  arti- 
cles are  not  binding  if  properly  filed.  The  record, 
however,  does  not  present  a  situation  which  requires 
a  determination  of  the  legal  effect  of  the  articles  filed 
in  1888.  The  supplemental  articles  go  no  further  than 
to  declare  that  the  trustees  cannot  sell  or  convey  the 
land  at  Third  and  Taylor.  There  was  no  intention 
existing  at  the  time  of  the  commencement  of  this  suit 
to  sell  the  land,  and  for  that  reason  we  do  not  now  at- 
tempt to  ascertain  the  effect  which  results  from  filing 
the  supplemental  articles.  It  is  true  that  nearly  every 
motion  or  resolution  passed  and  nearly  every  step 
taken,  whether  by  the  board  of  trustees  or  the  official 
board  or  the  quarterly  conference,  contemplated  either 
a  sale  or  a  lease  or  a  mortgage  of  all  or  a  part  of  the 
Third  Street  property ;  but  it  is  also  true  that  all  pre- 
vious plans  were  rescinded  when  the  quarterly  con- 
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ference  adopted  the  Loveland  resolutions  on  April  6, 
1914.  Article  III  of  the  so-called  articles  of  consoli- 
dation signed  by  the  joint  committee  of  the  two 
churches  stipulates  that  the  church  building  for  the 
consolidated  organization  shall  be  located  at  Twelfth 
and  Taylor  Streets;  and  Article  IV  provides: 

**That  the  old  church  property,  corner  of  Third  and 
Taylor  Streets,  be  kept  separate  and  leased  or  im- 
proved so  as  to  be  made  as  productive  as  possible,  the 
entire  net  revenue  from  this  property  to  be  used  under 
the  direction  of  the  board  of  trustees  of  the  consoli- 
dated church  for  church  purposes.  After  five  yedrs' 
time,  from  date  of  consolidation,  unless  the  consoli- 
dated church  requires  the  full  income  in  payment  of  its 
improvement  obligations,  the  board  of  trustees  are  di- 
rected to  distrib^te  at  least  half  of  the  net  income  for 
city  church  extension  and  other  missionary  or  chari- 
table work  in  the  Methodist  Episcopal  Church.'' 

The  Loveland  resolutions  reaffirm  the  original  arti- 
cles of  consolidation  and  provide  for  the  selection  of 
trustees  to  whom  the  land  at  Third  and  Taylor  Streets 
shall  be  conveyed  *Ho  be  perpetually  held  in  trust  by 
said  trustees  for  the  support  of  Methodist  City  Church 
Extension  in  the  City  of  Portland,  the  revenue  from 
same  to  be  expended  according  to  Article  IV  of  the 
original  agreement  of  consolidation,  which  agreement 
was  dated  July  30,  1912,  and  signed  by  the  joint  com- 
mittees of  the  two  churches  in  interest.''  Trustees 
were  chosen  and  a  deed  was  executed,  but  the  deed  was 
annulled  by  order  of  the  quarterly  conference  because 
of  the  commencement  of  this  suit.  It  must  be  admitted 
that  the  deed  itself  is  perhaps  broader  than  the  reso- 
lutions authorizing  its  execution,  and  contains  a  pro- 
vision which  contemplates  the  possibility  of  a  sale  by 
the  trustees;  but  such  sale  can  be  made  **only  upon 
written  application  to  the  quarterly  conference  of  said 
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First  Methodist  Episcopal  Church  in  Portland,  Ore- 
gon, and  an  order  made  by  said  quarterly  conference 
for  the  sale  thereof,  a  majority  of  the  members  of 
the  quarterly  conference  concurring,  and  the  pastor 
and  district  superintendent  of  this  district  consenting 
thereto.''  The  trustees  who  had  been  selected  pursu- 
ant to  the  Loveland  resolutions  had  not  applied  for 
permission  to  sell  the  property,  nor  had  the  quarterly 
conference  granted  or  even  planned  to  grant  permis- 
sion to  sell,  and  therefore  we  are  not  now  called  upon 
to  adjudicate  any  questions  arising  out  of  the  supple- 
mental articles  of  incorporation. 

While  our  conclusions  result  in  an  affirmance  of  the 
decree,  we  think  that  it  will  be  just  and  fair  for  the 
litigants  to  pay  their  own  disbursements.  Around  the 
old  Taylor  Street  Church  cling  recollections  which 
cover  most  of  life's  journey  and  sound  every  note  in 
the  gamut  of  human  sentiment  for  some  of  those  who 
worshipped  there  so  long;  and  this  in  part  accounts 
for  the  earnest  contentions  made  by  plaintiffs.  Fur- 
thermore, even  after  the  consolidation  of  the  two  socie- 
ties the  church  authorities  in  various  ways  acted  upon 
the  assumption  that  the  land  at  Third  Street  was  bur- 
dened with  a  trust;  the  condition  of  the  title  to  the 
land  was  not  free  from  doubts ;  and  in  view  of  all  the 
circumstances  surrounding  the  parties  we  think  it  is 
equitable  that  the  decree  be  without  costs  or  disburse- 
ments in  this  court. 

The  decree  of  the  Circuit  Court  is  affirmed,  but  with- 
out judgment  for  costs  and  disbursements  in  this  court. 

Affibmbd. 

Mb.  Justice  Eakin  not  sitting. 
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Sobmitted  on  brief  February  2,  affirmed  February  8,  1910. 

MOWEEY  V.  BOUTON. 

(154  Pac.  897.) 

Appeal  and  Error — Question  Presented  for  Review  not  in  Bill  of  Ex- 
ceptions. 

1.  Where  objection  was  made  to  a  question  on  cross-examination 
and  the  bill  of  exceptions  did  not  disclose  whether  such  question  was 
ever  answered  the  appellate  court  will  be  unable  to  say  whether  or 
not  plaintiff  was  injured  by  failure  of  the  court  to  sustain  the  ob- 
jection. 

Appeal  and  Error— BnlingB  of  Oonrt  on  Objections — Offers  of  Proof — 
Exceptions. 

2.  Where  the  court  sustains  objections  to  questions  asked  by  ap- 
pellant and  where  there  was  a  failure  by  counsel  to  inform  the  court 
as  to  what  the  answers  were  expected  to  disclose,  it  is  the  rule  that 
in  order  to  make  the  alleged  errors  subject  to  review,  the  bill  of 
exceptions  must  disclose  what  it  was  expected  to  prove  by  the  an- 
swers to  such  questions,  and  hence  if  any  error  was  committed  in 
the  case  at  bar  it  has  not  been  made  available  on  appeal— citing 
Kelly  V.  Highfield,  15  Or.  277  (14  Pac.  744). 

From  Multnomah :  George  N.  Davis,  Judge. 

In  Bana     Statement  by  Mb.  Justice  Benson, 

This  is  an  action  by  A.  M.  Mowrey  against  E.  F. 
Bouton  and  L.  J.  Breslin,  to  recover  damages  for 
fraudulent  representations,  whereby  it  is  alleged  that 
plaintiff  was  induced  to  purchase  shares  of  stock  in  a 
corporation  which  was  insolvent,  and  whose  stock  was 
worthless.  Upon  a  trial  there  was  a  verdict  and  judg- 
ment for  defendants,  from  which  plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  prepared  and  filed 
over  the  names  of  Mr.  Percy  C.  Stroud,  Mr.  F.  W. 
Tempes  and  Mr.  H,  E.  Collier. 

For  respondents  there  was  a  brief  submitted  by  Mr. 
Frederic  H.  Whitfield  and  Mr.  George  B.  Simpson. 
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Mb.  Justicb  Benson  delivered  the  opinion  of  the 
court 

The  assignments  of  error,  of  which  there  are  six,  are 
not  at  all  satisfactory,  being  vague  and  indefinite,  but 
we  have  examined  the  bill  of  exceptions  with  great  care, 
and  shall  consider  them  as  fully  as  may  be  necessary 
to  a  determination  of  the  question  presented. 

1.  The  second  assignment  complains  of  the  action 
of  the  court  in  permitting  the  defendants  to  ask  the 
following  question  of  the  plaintiff  upon  cross-exami- 
nation : 

**  You  were  offered  a  chance,  were  you  not,  after  they 
finally  forced  it  into  bankruptcy,  to  go  in  with  the  other 
members  of  the  company  and  buy  up  the  assets!^' 

If  this  question  was  ever  answered,  the  bill  of  ex- 
ceptions does  not  disclose  the  fact,  so  we  are  unable  to 
say  whether  or  not  plaintiff  was  injured  by  the  ruling 
of  the  court. 

2.  As  to  the  other  assignments,  it  is  sufiicient  to  say 
that  they  all  attack  the  rulings  of  the  court  in  sustain- 
ing objections  to  questions  asked  by  plaintiff,  and  in 
every  instance  there  was  a  failure  upon  the  part  of 
counsel  to  inform  the  court  as  to  what  the  answer  was 
expected  to  disclose,  and  the  questions  themselves  do 
not  indicate  the  reply  to  be  anticipated.  This  court 
has  held  in  a  number  of  cases  beginning  with  Kelley  v. 
High  field,  15  Or.  277  (14  Pac.  744),  that  to  make  such 
exceptions  available  the  bill  of  exceptions  must  show 
what  it  was  expected  to  prove  by  the  answer  to  the 
question. 

The  judgment  of  the  trial  court  is  therefore  aflSrmed. 

Affibmbd. 
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Submitted  on  brief  January  21,  writ  sustained  February  8,  1916. 

CARSON  V.  SCHULDEEMAN.* 

(154  Pac.  903.) 

MandamuA — Statutes  Belatinir  to  Filing  Articles  for  Charitable  and 
Benevolent  CorporationB. 

1.  Section  6679,  L.  O.  L.,  provides  that  whenever  three  or  more 
persons  shall  desire  to  incorporate  themselves  for  the  purpose  of  en- 
gaging in  any  lawful  enterprise,  business,  pursuit  or  occupation,  they 
may  do  so  in  the  manner  provided  in  this  act  (Title  XLIV,  Chapters 
I- VII),  which  provides,  among  other  things,  for  the  incorporation  of 
religious,  charitable  and  educational  corporations  not  for  profit,  but 
no  provision  whatever  is  made  for  such  corporation  issuing  shares  or 
having  capital  stock.  Section  6684,  L.  O.  L.,  provides  the  amount 
necessary  to  pay  for  the  organization  fee  graduated  according  to  the 
amount  of  the  capital  stock,  except  corporations  formed  for  any 
educational,  literary,  scientific,  religious  or  charitable  purposes,  shall 
pay,  on  presenting  tlie  articles  of  incorporation  to  the  Secretary  of 
State,  an  organization  tax  of  $5.  Plaintiffs  are  the  devisees  of  cer- 
tain realty  in  trust,  and  empowered  to  erect  and  maintain  a  mater- 
nity home  for  Unfortunate,  wayward  girls,  and  the  trustees  are  au- 
thorized to  incorporate  with  perpetual  duration,  and  with  a  capital 
stock  not  to  exceed  the  reasonable  value  of  the  property  devised, 
were  directed  to  subscribe  for  all  the  capital  stock,  complete  the  cor- 
poration and  convey  to  it  the  property  devised,  and  in  payment  for 
such  property  to  take  and  receive  all  the  capital  stock  issued  to  be 
held  in  trust  for  the  purposes  indicated.  The  corporation  was  author- 
ized to  borrow  not  to  exceed  $75,000,  to  give  a  note  and  secure  the 
payment  thereof  upon  certain  tracts  of  the  property  conveyed  to  it, 
such  money  to  be  used  to  build,  equip  and  maintain  the  home  without 
expense  to  the  inmates,  and  three  years  after  the  death  of  the  tes- 
tator the  trustees  are  to  divide  and  transfer  all  the  capital  stock  of 
the  corporation  in  equal  parts  to  the  different  Churches  of  Christ, 
Scientist,  of  Portland,  Oregon,  chartered  by  the  First  Church  of 
Christ,  Scientist,  of  Boston,  Massachusetts,  for  their  use  and  benefit, 
without  any  charge  or  trust  whatever,  except  merely  a  suggestion  of 
the  testator  to  continue  the  home  perpetually.  Held,  on  petition  for 
mandamus  by  the  trustees  to  compel  the  corporation  commissioner  to 
file  the  articles  of  a  corporation  with  a  capital  stock  of  $350,000,  to 
manage  and  improve  the  realty  and  to  carry  out  the  plans  of  the 
testator,  that  the  object  and  design  of  the  corporation  was  both  char- 
itable and  benevolent,  and  not  for  profit;  hence  the  commissioner 
must  file  the  articles  on  payment  of  a  fee  of  $5. 

Trturtfl — Courts  will  not  Permit  Trust  to  Fail  for  Want  of  Trustee. 

2.  In  the  event  there  were  no  Churches  of  Christ,  Scientist,  in 
Portland,  Oregon,  to  take  the  reversion  of  the  stock  provided  in  the 

*On  the  validity  of  charitable  trust  in  the  matter  of  certainty  of 
trustees,  see  notes  in  14  L.  B.  A.  (N.  &)  104;  37  L.  B.  A.  (N.  S.)  1010. 

Bepobteb. 
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will  of  testator,  the  courts  will  not  allow  a  trust  to  fail  for  want 
of  a  trustee. 

[As  to  power  of  court  to  modify  terms  of  trust,  see  note  in 
Amu  Gas.  lOlGA,  090.] 

Charitiei — Oonstractioii  Relating  to  Brandies  of  the  First  Olmrcli  of 
01iri8t»  Scientist. 

3.  The  reference  to  the  Mother  Church  (the  First  Church  of 
Christy  Scientist,  of  Boston,  Massachusetts)  did  not  intend  that  there 
should  be  any  legal  connection  between  the  churches  in  Portland, 
Oregon,  and  the  Mother  Church  of  Boston,  Massachusetts,  but  that 
there  should  be  such  recognition  by  the  Mother  Church  of  the 
churches  designated  to  take  under  the  will  as  would  make  it  impos- 
sible for  any  seceding  or  unorthodox  organization  not  recognized  by 
the  Mother  Church  to  claim  an  interest  in  the  bequest,  and  it  was  not 
necessary  that  such  relation  should  appear  in  the  articles  of  incorpo- 
ration of  the  churches  in  Portland,  if  that  fact  is  made  to  appear 
otherwise. 

Original  mandamus  proceeding  in  Supreme  Court. 

In  Banc.    Statement  by  Mr.  Justice  McBride. 

This  is  a  proceeding  by  mandamus  by  Jessie  M.  Car- 
son, H.  A.  Weis  and  J.  J.  Cole  to  compel  H.  J. 
Schulderman,  as  corporation  commissioner  of  the  State 
of  Oregon,  to  file  the  articles  of  a  proposed  corpora- 
tion designated  as  the  *'E.  Henry  Wemme  Endowment 
Fund. ' '    The  proposed  articles  are  as  follows : 

**Know  all  men  by  these  presents  that  we,  Jessie  M. 
Carson,  H.  A.  Weis,  and  J.  J.  Cole,  all  of  the  City  of 
Portland,  county  of  Multnomah,  State  of  Oregon,  have 
associated  ourselves  for  the  purpose  of  forming  a  cor- 
poration under  the  laws  of  the  State  of  Oregon,  and 
to  that  end  to  make  and  subscribe,  in  triplicate,  the 
following  articles  of  incorporation:  Article  I.  The 
name  assumed  by  this  corporation,  and  by  which  it  shall 
be  known,  is  'E.  Henry  Wemme  Endowment  Fund.' 
Article  II.  The  principal  oflSce  and  place  of  business 
of  this  corporation  shall  be  in  the  City  of  Portland, 
county  of  Multnomah,  State  of  Oregon.  Article  III. 
The  capital  stock  of  this  corporation  shall  be  three  hun- 
dred and  fifty  thousand  dollars  ($350,000),  divided  into 
three  hundred  and  fifty  (350)  shares,  of  the  par  value 
of  one  thousand  dollars   ($1,000)   each.    Article  IV. 
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The  duration  of  this  corporation  shall  be  perpetual. 
Article  V.  1.  The  business  in  which  this  corporation 
proposes  to  engage  is  that  of  buying,  owning,  holding, 
managing,  improving,  mortgaging  and  leasing  the  f ol- 
lowing  described  real  property,  to  wit:  Lots  one  (1), 
four  (4),  five  (5),  and  eight  (8)  in  block  fifty-three  (53) 
in  Couch's  Addition  to  the  City  of  Portland;  and  also 
lots  one  (1)  and  four  (4),  and  the  south  twenty  (20) 
feet  of  lot  five  (5),  in  block  nine  (9)  of  Couch's  Addi- 
tion to  the  City  of  Portland,  and  the  south  one  hundred 
and  twenty  (120)  feet  of  block  seventy-two  (72)  in  East 
Portland,  now  a  part  of  Portland,  and  all  now  being 
in  the  City  of  Portland,  Multnomah  County,  State  of 
Oregon.  2.  To  buy,  own,  hold,  mortgage,  lease,  im- 
prove, and  sell  real  estate  as  may  be  necessary  in  carry- 
m^  out  the  enterprise  for  the  carrying  out  of  which 
this  corporation  is  formed,  and  to  lease  property  to 
third  persons,  firms,  or  corporations.  3.  To  purchase 
a  suitable  site  for,  erect,  equip,  maintain  and  conduct 
a  maternity  home  or  lying-in  hospital  for  the  accom- 
modation, care  and  keeping  of  unfortunate  and  way- 
ward girls,  without  charge  therefor,  in  the  City  of 
Portland,  Multnomah  County,  State  of  Oregon,  which 
home  or  hospital  shall  be  known  as  the  White  Shield, 
of  Portland,  Oregon.  4.  To  issue  the  promissory  note 
of  the  corporation  and  secure  the  payment  of  the  same 
by  mortgage  or  pledge  of  any  or  all  property  belong- 
ing to  the  corporation,  and  generally  to  do  anything 
necessary,  proper,  or  convenient  in  carrying  out  any  of 
the  enterprises  hereinbefore  mentioned.  In  witness 
whereof  we  have  hereunto  set  our  hands  and  seals  this 
27th  day  of  September,  A.  D.  1915.'' 

This  corporation  was  formed  pursuant  to  the  terms 
of  the  will  of  E.  Henry  Wemme,  deceased,  whereby  he 
bequeathed  certain  property  to  the  plaintiffs  herein  in 
trust  for  the  purpose  of  erecting  and  maintaining  a 
maternity  home  for  unfortunate,  wayward  girls  in  the 
City  of  Portland,  to  be  conducted  without  cost  to  the 
objects  of  testator's  bounty.    It  was  provided  that  the 
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trustees  immediately  after  the  death  of  the  testator 
should  form  a  corporation  with  perpetual  duration,  to 
be  named  the  ' '  E.  Henry  Wemme  Endowment  Fund, ' ' 
with  a  capital  stock  not  to  exceed  the  reasonable  value 
of  the  property  devised ;  that  the  trustees  should  sub- 
scribe for  all  the  capital  stock  of  the  corporation,  and 
should  complete  the  corporation  and  convey  to  it  the 
devised  property,  taking  in  payment  therefor  all  the 
shares  of  the  capital  stock  which  should  be  issued  to 
them  jointly  in  one  certificate  to  be  held  in  trust  for 
the  purposes  indicated.  It  was  provided  that  the  cor- 
poration should  have  the  right  to  borrow  not  to  exceed 
$75,000,  and  to  give  a  note  therefor  to  be  secured  upon 
certain  tracts  of  the  property  conveyed  to  it,  and  that 
after  securing  this  money  it  should  proceed  to  purchase 
a  site  for  a  maternity  home  for  wayward  girls  and 
to  build  and  equip  it,  and  use  the  rents,  issues,  and 
profits  of  the  bequeathed  property  in  maintaining  it 
and  caring  and  providing  a  home  for  the  inmates 
thereof  without  expense  to  them.  It  was  provided 
that  three  years  after  the  testator's  death  the  trustees 
should  divide  and  transfer  all  the  capital  stock  of  the 
corporation  in  equal  parts  to  the  diflferent  Churches 
of  Christ,  Scientist,  of  Portland,  Oregon,  authorized 
and  chartered  by  the  head  Church  of  Christ,  Scientist, 
known  as  the  Mother  Church,  for  their  own  use  and 
benefit,  without  any  charge  or  trust  whatever  reserved 
to  testator's  estate.     Then  follows  this  clause: 

**I  hope,  however,  this  is  not  directory,  but  merely  a 
suggestion,  that  the  maternity  home  constructed  as 
hereinbefore  provided  shall  be  continued  by  said  corpo- 
ration, E.  Henry  Wemme  Endowment  Fund,  perpet- 
ually, and  forever,  but  I  do  not  make  this  binding  upon 
said  Church  of  Christ,  Scientist,  or  upon  said  E.  Henry 
Wemme  Endowment  Fund,  a  corporation,  for  the  rea- 
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son  that  I  have  implicit  faith  and  confidence  in  the 
Church  of  Christ,  Scientist,  and  believe  that  they  will 
be  perpetual,  and  I  realize  the  inability  of  one  now 
living  to  determine  what  in  the  future  might  be  the 
greatest  need  and  benefit  to  suffering  humanity,  and 
therefore  I  have  given  absolutely  and  without  reserva- 
tion all  of  the  stock  of  said  corporation  of  E.  Henry 
Wemme  Endowment  Fund  to  said  Church  of  Christ, 
Scientist,  believing  that  they  will  expend  the  rents,  is- 
sues and  profits  and  all  the  proceeds  of  the  said 
E.  Henry  Wemme  Endowment  Fund  in  a  manner  so 
as  to  create  the  greatest  relief  for  the  greatest  number 
of  suffering  humanity. ' ' 

The  plaintiffs  tendered  to  the  corporation  commis- 
sioner the  articles  set  forth  in  this  statement,  together 
with  a  fee  of  $5,  and  demanded  that  they  be  filed  as 
the  articles  of  a  charitable  corporation,  and  that  de- 
fendant issue  a  certificate  of  incorporation  upon  said 
articles.  Defendant  took  the  ground  that  the  articles 
indicated  the  corporation  was  a  business  corporation 
organized  for  profit,  and  therefore  liable  to  pay  an  or- 
ganization fee  provided  for  in  Section  6684,  L.  0.  L., 
amounting  to  $60,  and  the  estimated  license  fee  pro- 
vided by  Section  6707  for  the  remainder  of  the  year 
ending  June  30,  1916,  and  refused  the  articles  or  to 
issue  certificate  until  such  additional  sums  should  be 
paid.     Therefore  plaintiffs  sued  out  this  writ. 

Writ  Allowed, 

For  plaintiff  there  was  a  brief  submitted  over  the 
names  of  Messrs.  Joseph  <&  Haney. 

For  defendant  there  was  a  brief  prepared  and  filed 
by  Mr.  George  M.  Broivn,  Attorney  General,  and 
Mr.  Joseph  A.  Benjamin,  Second  Assistant  Attorney 
General 
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Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

1.  Section  6679,  L.  0.  L.,  provides : 

** Whenever  three  or  more  persons  shall  desire  to 
incorporate  themselves  for  the  purpose  of  engaging  in 
any  lawful  enterprise,  business,  pursuit,  or  occupation, 
they  may  do  so  in  the  manner  provided  in  this  act.'^ 

Chapter  5,  Title  44,  L.  0.  L.,  provides  for  the  in- 
corporation of  religious,  literary,  art,  charitable  and 
other  societies  not  carried  on  for  the  purpose  of  profit. 
This  chapter  makes  no  provision  for  such  associations 
issuing  shares  or  having  capital  stock.  We  think  there 
is  no  doubt  of  the  right  of  the  trustees  to  incorporate 
under  the  provisions  of  Section  6684.  Under  the  will 
they  could  not  incorporate  in  any  other  manner,  and, 
if  they  could  not  do  so  under  such  section,  the  trust 
would  possibly  fail  altogether.  Building,  maintaining 
and  carrying  on  an  institution  of  the  character  men- 
tioned is  a  ''lawful  enterprise,  a  business,  or  pursuit," 
irrespective  of  whether  the  parties  incorporating  en- 
gage in  it  for  pleasure,  profit  or  charity.  In  the  pres- 
ent instance  the  design  of  the  corporation  is  purely 
charitable  and  benevolent.  Its  scope  and  articles  are 
such  as  absolutely  inhibit  the  idea  of  profit  from  any 
source.  It  is  true  that  the  fact  that  the  corporation 
is  one  having  capital  stock  is  laid  down  by  many  au- 
thorities as  the  test  whether  or  not  the  corporation  is 
one  organized  for  profit,  but  after  all  it  is  only  evi- 
dence of  that  fact,  and  cannot  be  conclusive  in  a  case 
where  the  articles  themselves  show  that  the  whole 
capital  and  income  of  the  property  is  to  be  devoted  to 
charitable  uses. 

2.  Whether  the  Churches  of  Christ,  Scientist,  are 
qualified  to  take  the  reversion  of  the  stock  as  provided 
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in  the  will  is  a  question  that  does  not  arise  here.  If 
there  are  none  in  Portland  so  qualified,  the  courts  will 
not  allow  the  trust  to  fail  for  want  of  a  trustee. 

3.  It  is  here  stipulated,  however,  that  the  different 
Churches  of  Christ,  Scientist,  of  Portland,  Oregon,  are 
reUgious  bodies  or  associations  organized  and  existing 
for  the  purpose  of  religious  and  educational  work  in 
said  city;  that  the  articles  of  incorporation  of  said 
Church  of  Christ,  Scientist,  do  not  show  that  said 
churches  are  charitable  institutions  or  associations  or- 
ganized for  charitable  work ;  that  the  articles  of  incor- 
poration of  said  churches  show  no  legal  affiliation  with 
the  Church  of  Christ,  Scientist,  incorporated  under  the 
laws  of  the  State  of  Massachusetts  and  commonly 
known  as  the  Mother  Church  of  Boston,  Massachu- 
setts. We  take  it  that  by  the  reference  to  the  Mother 
Church  of  Boston  it  was  not  intended  that  there  should 
be  any  legal  connection  between  the  churches  in  Port- 
land and  the  Mother  Church,  but  that  there  should  be 
such  recognition  by  the  Mother  Church  of  the  churches 
designated  to  take  under  the  will  as  would  render  it 
impossible  for  some  seceding  or  unorthodox  organiza- 
tion not  recognized  by  the  Mother  Church  to  claim  an 
interest  in  the  bequest.  It  is  not  necessary  that  such 
relation  should  appear  in  the  articles  of  incorporation 
of  the  Portland  churches  if  that  fact  is  made  to  appear 
otherwise.  We  will  not  attempt  in  this  proceeding  to 
determine  who  shall  take  under  the  will,  but  merely 
whether  the  articles  of  incorporation  show  that  the  ob- 
ject of  the  incorporation  is  charitable,  and  not  for 
profit.  This  is  clearly  shown,  and,  while  it  was  en- 
tirely proper  for  the  commissioner  to  require  this  mat- 
ter to  be  determined  by  judicial  proceedings,  an  order 
will  be  made  requiring  him  to  file  the  articles  and  issue 
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the  certificate  of  incorporatioii  upon  payment  to  him 
of  the  $5  tendered.  Wbit  Allowed. 

Mb.  Justice  Eakin  took  no  part  in  the  consideration 
of  this  case. 


Argued  Jannaiy  14,  reyersed  February  8,  1915. 

SABIN  V.  CHRISMAN.* 

(154  Pac.  908.) 

Banlmiptcy— Effect  of  National  Bankruptcy  Act  as  to  Aaalgnnients. 

1.  State  laws  relating  to  assignments  for  benefit  of  creditors  are 
suspended  by  the  enactment  of  the  national  Bankruptcy  Act  of  July 
1,  1898  (Chapter  541 ,  30  Stat.  544),  and  the  sufficiency  of  such  assign- 
ments are  to  be  judged  by  the  rules  of  the  common  law. 

Ajsignments  for  Benefit  of  Creditors — Sufficiency  of  Description  of 
Property. 

2.  Where  a  debtor  in  an  assignment  for  the  benefit  of  creditors  re- 
cites that  he  is  engaged  in  merchandise  business  at  a  certain  named 
city,  and  being  unable  to  meet  his  obligations  in  full  desires  to  trans- 
fer  his  assets,  in  trust,  for  the  benefit  of  his  creditors,  such  assets, 
consisting  of  a  stock  of  general  merchandise  together  with  all  fixtures 
used  in  and  about  the  business,  and  all  accounts  and  bills  receivable 
owing  to  the  assignor,  is  a  sufficient  identification  of  the  property 
to  include  both  stores,  especially  when  the  agent  of  the  assignee  was 
in  possession  of  the  property  and  protesting  against  a  levy  by  the 
sheriff,  the  term  "general  merchandise"  includes  whatever  is  usually 
bought  and  sold  by  merchants  in  the  ordinary  course  of  business,  and 
the  assignment  is  not  affected  on  account  of  the  stock  of  merchandise 
being  kept  in  two  different  store  buildings,  the  assignee  taking  pos- 
session of  the  goods  intended  to  be  conveyed  by  the  deed  of  assign- 
ment. 

Assignments  for  the  Benefit  of  Creditors— Evidence — Question  for  the 
Jury. 

3.  As  to  whether  or  not  the  property  in  the  possession  of  the 
agent  of  the  assignee  was  the  property  that  was  intended  to  be  con- 
veyed by  the  assignment,  held  that  matter  was  question  for  the  jury. 

Assignments  for  Benefit  of  Creditors— Delaying  of  Creditors  in  Col- 
lecting Demands. 

4.  Where  there  is  no  statute  regulating  assignments  for  the  bene- 
fit of  creditors,  a  debtor  may  transfer  his  property  for  the  purpose 

•The  effect  of  the  bankruptcy  law  on  assignments  for  benefit  of 
creditors  is  discussed  in  note  in  46  L.  B.  A.  177.  Bepobtkb. 
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of  paying  his  debts,  although  such  assignment  may  hinder  and  delay 
Bome  creditors  in  the  collection  of  their  demands,  but  it  must  appear 
that  the  transaction  is  fair,  bona  fide  and  without  fraud,  for  all  the 
law  can  reasonably  demand  of  a  debtor  is  the  faithful  application 
of  his  entire  property  to  the  satisfaction  of  his  debts. 

[As  to  good  faith  as  a  prerequisite  to  a  valid  assignment,  see 
note  in  58  Am.  St.  Bep.  74.] 

Beplevln— Fraud,  if  Belled  upon,  must  be  Alleged  in  Proper  Plead- 
ing. 

5.  Where  defendants  wish  to  show  fraud  in  the  assignment  for 
benefit  of  creditors^^  under  which  proceeding  plaintiff  in  replevin 
claimed  the  right  of  possession,  such  fraud  must  be  set  up  in  the 
answer. 

From  Wasco:  William  L.  Bradshaw,  Judge. 

Department  1.    Statement  by  Mr.  Justice  McBride. 

This  is  an  action  by  R.  L.  Sabin  against  Levi  Chris- 
man^  sheriff  of  Wasco  County,  Oregon,  and  the  Port- 
land Association  of  Credit  Men,  a  corporation,  in 
which  it  appears  that  one  P.  Perlman  was  engaged  in 
business  at  The  Dalles,  Oregon,  conducting  two  stores ; 
one  containing  a  stock  of  general  merchandise,  consist- 
ing of  clothing,  etc.,  and  the  other  containing  furniture, 
hardware  stores  and  goods  of  like  character.  Being 
unable  to  meet  his  obligations  in  the  ordinary  course 
of  business,  he  made  the  following  conveyance  or  bill 
of  sale  to  R.  L.  Sabin : 

''Know  all  men  by  these  presents,  that  whereas, 
P.  Perlman,  engaged  in  mdse.  business  at  The  Dalles, 
Oregon,  party  of  the  first  part,  is  unable  to  meet  his 
obligations  in  full  in  the  ordinary  course  of  business, 
and  desires  to  transfer  his  assets  in  trust  for  the  bene- 
fit, pro  rata,  of  his  creditors  in  order  to  avoid  litiga- 
tion and  court  proceedings :  Now,  therefore,  in  consid- 
eration of  the  premises  and  of  the  sum  of  one  dollar 
($1.00)  and  other  good  and  valuable  considerations  to 
him  in  hand  paid  by  R.  L.  Sabin,  of  Portland,  Oregon, 
party  of  the  second  part,  the  receipt  whereof  is  hereby 
duly  acknowledged,  the  said  party  of  the  first  part  does 
hereby  sell,  assign,  set  over,  and  transfer  unto  the  said 
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party  of  the  second  part  all  of  the  following  described 
personal  property,  to  wit :  A  stock  of  general  merchan- 
dise located  at  The  Dalles,  Oregon,  together  with  all 
fixtures  used  in  and  about  said  business.  Also  all  ac- 
counts and  bills  receivable,  due  and  owing  or  to  become 
due  and  owing  to  said  party  of  the  first  part.  To  have 
and  to  hold  all  of  the  described  personal  property  unto 
the  said  party  of  the  second  part,  his  representatives 
and  assigns  forever.  This  transfer  is  made  neverthe- 
less in  trust  for  the  uses  and  purposes  following,  to  wit : 

(1)  To  take  possession  of  all  of  said  personal  property. 

(2)  To  insure  the  same  against  loss  by  fire.  (3)  To 
sell  and  dispose  of  said  stock  of  merchandise  at  retail 
sales  or  in  bulk^^sjuay  to  the  said  party  of  the  second 
part  seemmost  advantageous  and  to  collect  said  notes 
and  accounts  by  legal  process  or  otherwise.  (4)  Out 
of  the  proceeds  arising  from  said  sales  and  collections 
to  pay  the  actual  and  necessary  expense  incurred  in 
carrying  out  this  trust.  (5)  Out  of  the  proceeds  re- 
maining after  the  payment  of  such  expenses  to  pay  all 
the  creditors  of  said  party  of  the  first  part  in  full,  if 
sufficient  funds  be  realized  therefor,  and  if  not  then 
pro  rata  in  accordance  with  the  amounts  of  the  re- 
spective claims  and  demands  of  said  creditors  and  with- 
out preference  except  such  as  is  fixed  by  law.  (6)  To 
return  the  overplus,  if  any  there  be,  to  the  said  party 
of  the  first  part  In  witness  whereof  the  said  party  of 
the  first  part  has  hereunto  set  his  hand  at  Portland, 
Oregon,  this  15th  day  of  August,  1914. 

**P.  Pbrlman.*' 

Plaintiff,  by  his  agent  Foster,  took  possession  of  the^ 
stock  of  goods  in  both  stores,  and  subsequently  the 
sheriff,  Levi  Chrisman,  acting  upon  an  execution  is- 
sued upon  a  judgment  in  favor  of  the  Portland  Asso- 
ciation of  Credit  Men  against  P.  Perlman,  levied  upon 
a  number  of  stoves  situated  in  the  hardware  store,  and 
by  arrangement  with  plaintiff's  agent,  who  protested 
against  the  levy,  left  them  in  the  store,  but  separate 
from  other  goods  therein^  in  charge  of  one  Fine,  a  clerk 

79  Or.— 18 
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in  the  store,  to  hold  for  him  as  sheriff.  The  building, 
without  any  fault  of  the  sheriff  so  far  as  appears,  was 
burned,  and  the  property  so  levied  upon  was  destroyed. 
Thereupon  the  sheriff,  against  the  protest  of  the  agent 
of  plaintiff,  levied  upon  a  sufficient  quantity  of  dry- 
goods  in  the  general  merchandise  store  to  satisfy  the 
exigency  of  his  writ,  and  took  them  away  and  still  holds 
them;  and  plaintiff  brought  this  action  of  replevin, 
alleging  the  conveyance  from  Perlman  to  himself  and 
his  ownership  of  the  property.  Defendants  answered 
denying  plaintiff's  ownership  and  right  to  possession, 
alleging  that  Perlman  was  the  owner  and  justified 
under  his  writ.  Upon  the  trial  there  was  a  directed 
verdict  for  defendants,  and  plaintiff  appeals. 

Bevbbsed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Sidney  Teiser. 

For  respondents  there  was  a  brief  over  the  names 
of  Messrs.  Seitz  S  Clark  and  Mr.  J.  W.  Allen,  with  an 
oral  argument  by  Mr.  Maurice  W.  Seitz. 

Mr.  Justice  McBbide  delivered  the  opinion  of  the 
court. 

1.  The  laws  of  this  state  concerning  assignments  for 
the  benefit  of  creditors  are  suspended  by  the  United 
States  Bankruptcy  Act :  Pelton  v.  Sheridan,  74  Or.  176 
(144  Pac.  410,  33  Am.  Bank.  Rep.  472).  This  being 
the  case,  the  sufficiency  of  the  assignment  must  be 
judged  by  those  rules  of  law  generally  in  force  in  this 
country  prior  to  the  enactment  of  our  state  statutes. 

2.  Does  the  deed  of  assignment  sufficiently  describe 
the  property!  It  appears  that  there  were  two  stores 
operated  by  Perlman  at  The  Dalles.    The  assignment. 
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after  reciting  that  the  assignor  is  ''engaged  in  mer- 
chandise business  at  The  Dalles,  Oregon,  is  unable  to 
meet  his  obligations  in  full  in  the  ordinary  course  of 
business,  and  desires  to  transfer  his  assets  in  trust  for 
the  benefit,  pro  rata,  of  his  creditors,  *'  does  assign  to 
R.  L.  Sabin  as  trustee,  etc^  ''a  stock  of  general  mer- 
chandise located  at  The  Dalles,  Oregon,  together  with 
all  fixtures  used  in  and  about  said  business;  also,  all 
accounts  and  bills  receivable  and  owing  or  to  become 
due  and  owing  to  the  party  of  the  first  part.''  We 
think  this  is  a  sufficient  identification  of  the  property 
when  it  appears,  as  it  does  here,  from  plaintiff's  tes- 
timony, that  the  agent  of  the  assignee  was  in  posses- 
sion of  both  stores  and  protesting  against  a  levy  by 
the  sheriff.  ''General  merchandise"  is  a  comprehen- 
sive term,  and  includes  whatever  is  usually  bought  and 
sold  in  trade  or  market  by  merchants.  It  includes  all 
those  things  which  they  sell  either  at  wholesale  or  re- 
tail, as  drygoods,  hardware,  groceries,  drugs,  etc.: 
Words  and  Phrases,  tit.  "Merchandise."  So  that 
whether  Perlman's  goods  were  stoves  or  stockings, 
furniture  or  furs,  they  are  all  equally  comprehended 
in  the  term  "merchandise";  and  whether  the  stock 
was  kept  in  one  building  in  The  Dalles  or  in  two  makes 
no  difference,  if,  in  fact,  the  assignee  took  possession 
of  what  was  intended  to  be  conveyed. 

3.  In  the  case  at  bar,  we  think  there  was  some  evi- 
dence tending  to  show  that  the  property  in  the  posses- 
sion of  Foster,  plaintiff's  agent,  was  the  property 
intended  to  be  conveyed  by  the  assignment,  and  that 
therefore  that  matter  was  a  question  of  fact  for  the 
jury;  and,  unless  there  is  found  some  other  reason 
why  the  court  should  have  taken  the  case  from  them, 
it  committed  error  in  so  doing. 
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4.  In  considering  the  questions  raised  upon  this  ap- 
peal, we  must  ignore  our  own  statute  concerning  in- 
solvency assignments,  and  treat  them  as  though  thej 
never  existed,  because,  as  decided  in  Pelton  v.  Sheri- 
dan, 74  Or.  176  (144  Pac.  410,  33  Am.  Bank.  Rep.  472), 
such  statutes  are  suspended  and  of  no  effect  until  the 
Congress  of  the  United  States  shall  have  repealed  the 
present  bankruptcy  law.  Neither  must  we  confuse  an 
assignment  of  the  character  of  that  made  in  the  in- 
stant case  with  those  which  stipulate  for  a  final  release 
when  the  proceeds  of  the  assigned  property  shall  have 
been  exhausted,  or  with  those  in  the  nature  of  com- 
position deeds  which  require  the  signatures  of  credi- 
tors b^ore  becoming  effective.  In  the  present  sus- 
pended condition  of  our  assignment  law,  we  have  no 
limitation  upon  the  power  of  a  debtor  to  assign  his 
property  for  the  purpose  of  paying  his  debts,  or  for 
the  purpose  of  paying  a  particular  debt  where  there 
are  several  beyond  the  general  equitable  requirement 
that  the  transaction  must  be  fair,  bona  fide,  and  with- 
out fraud. 

''It  would  seem,"  says  Chief  Justice  Mabshall,  in 
Sexton  V.  Wheaton,  8  Wheat.  (IT.  S.)  229,  5  L.  Ed.  603, 
''to  be  a  consequence  of  that  absolute  power  which  a 
man  possesses  over  his  own  property,  that  he  may  make 
any  disposition  of  it  which  does  not  interfere  with  the 
existing  rights  of  others,  and  such  disposition,  if  it  be 
fair  and  real,  will  be  valid. ' ' 

The  right  to  transfer  property  is  an  incident  nat- 
urally flowing  from  the  right  to  acquire  and  hold  it; 
this  right  being  subject  to  the  further  restriction  that 
assignments  by  a  debtor  of  the  whole  or  a  greater  part 
of  his  property  should  not  be  employed  as  a  means  of 
preserving  it  for  his  own  use  or  benefit  or  of  unduly 
protecting  it  from  the  remedies  of  his  creditors :  Bur- 
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rill,  Assignments,  §§9,  13.  The  following  excerpts 
from  decisions  npon  this  question  are  embodied  in  a 
note  to  the  last  section  and  give  the  general  spirit  of 
the  decisions  from  which  they  are  taken: 

**  *  Every  debtor  has  a  legal  right  to  assign  properly 
for  the  security  of  the  debts  due  him,  and  so  far  from 
such  an  act  being  reprehended  by  the  law,  it  is  justified 
and  approved' :  Story,  J.,  in  Brown  v.  Minturn,  2  Gall. 
557,  559  [Fed.  Cas.  No.  2021].  General  assignments 
are  spoken  of  by  the  same  judge  as  ^encouraged  by  the 
common  law^  Halsey  v.  Whitney,  4  Mason,  206,  210 
[Fed.  Cas.  No.  5964].  See,  also,  Bascom  v.  Rainwater, 
30  Mo.  App.  483 ;  Bryce  v.  Foot,  25  S.  C.  467 ;  Hauselt 
V.  Vilmar,  76  N.  Y.  630;  Barton  v.  Brent,  87  Va.  385, 13 
S.  E.  29;  Hyde  v.  Weitzner,  45  Minn.  35  [47  N.  W. 
311].  *A  conveyance  in  trust  to  pay  debts  is  a  valid 
conveyance  founded  on  a  good  consideration  ^  Kent, 
C,  in  Dey  v.  Dunham,  2  Johns.  Ch.  [N.  Y.]  182,  189. 
*It  is  settled  *  *  that  an  insolvent  debtor  may,  at 
any  time,  before  his  property  becomes  bound  by  any 
lien,  assign  it  over  to  trustees,  for  the  benefit  of  all 
his  creditors,  by  an  act  made  bona  fide.  The  assign- 
ment is  to  be  referred  to  an  act  of  duty,  attached  to 
his  character  of  debtor,  to  make  the  fund  available 
for  the  whole  body  of  the  creditors  ^  Kent,  C,  in 
Nicoll  V.  Mumford,  4  Johns.  Ch.  ( N.  Y. )  522, 529.  '  The 
right  of  an  insolvent  debtor  to  make  an  assignment 
for  the  benefit  of  his  creditors,  before  the  property 
is  bound  by  any  lien,  does  not  admit  of  question,  pro- 
vided it  be  bona  fide':  2  Tucker's  Com.  (443)  432. 
'The  right  to  make  a  general  assignment  of  all  a  man's 
property  results  from  that  absolute  ownership  which 
every  man  claims  over  that  which  is  his  own':  Mab- 
SHALL,  C.  J.,  in  Brashear  v.  West,  7  Pet.  [U.  S.]  608, 
614  [8  L.  Ed.  801].  Garland,  J.,  in  United  States  v. 
Bank  of  United  States,  8  Rob.  (La.)  262,  404:  'I  think 
•  •  that  where  an  assignment  is  for  the  benefit  of  all 
the  creditors  of  the  assizor,  equally  and  ratably,  it 
must  command  the  sanction  of  every  enlightened  tri- 
bunaL  *  *  It  is  a  practical  enforcement  of  the  maxim 
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that  **  equality  is  equity '^  ':  Bucknbr,  C,  in  Robins 
V.  Embry,  Smedes  &  M,  Ch.  [Miss.]  207,  258.  See 
Malcolm  v.  Hail,  9  Gill  [Md.]  177  [52  Am.  Dec.  688]. 
And  see  the  opinion  of  Bennett,  J.,  in  Hall  v.  Denison, 
17  Vt.  310 ;  and  Ewing,  J.,  in  Vernon  v.  Morton,  8  Dana 
[Ky.],  247,  251.  Mr.  Justice  Field,  in  Mayer  v.  Hell- 
man,  13  N.  B.  R.  440  [91  U.  S.  496,  23  L.  Ed.  377] : 
'Whenever  such  a  disposition  has  been  voluntarily 
made  by  the  debtor,  the  courts  in  this  country  have 
uniformly  expressed  their  approbation  of  the  proceed- 
ing.' Mr.  Justice  Buchanan,  in  State  v.  Bank  of 
Maryla/nd,  6  Gill  &  J.  217  [26  Am.  Dec.  561] :  'EquaUty 
is  equity,  and  when  a  debtor  makes  a  transfer  of  his 
property  for  the  fair  purpose  of  equal  distribution 
among  his  creditors,  he  does  an  honest  act,  and  dis- 
charges a  moral  duty ' :  See  Kalhman  v.  McElderry,  16 
Md.  60.  Mr.  Justice  Bailey,  in  Hoffman  v.  MackaU, 
5  Ohio  St.  124  [64  Am.  Dec.  637] ;  Forbes  v.  ScatmeU, 
13  Cal.  242. '^ 

Section  146,  Freeman,  Executions,  is  to  the  same 
effect.    He  says : 

*'It  seems  to  be  unanimously  conceded  that  an  assign- 
ment to  a  trustee  for  the  benefit  of  creditors,  whether 
general  or  partial,  is,  in  the  absence  of  statutory  pro- 
hibition, valid.  It  operates  to  withdraw  the  property 
from  the  reach  of  all  liens  and  processes  taking  effect 
subsequently  to  the  execution  of  the  transfer.  In  other 
words,  although  such  a  transfer  necessarily  tends  to 
hinder  and  delay  creditors,  by  depriving  them  of  the 
right  to  take  the  debtor's  property  in  execution,  and 
apply  its  proceeds  to  the  pajmaent  of  their  debts,  yet, 
as  the  creditor  had  the  right  to  directly  turn  over  his 
property  to  his  creditors,  in  satisfaction  of  their  de- 
mands, he  is  allowed  to  accomplish  the  same  result 
through  the  intervention  of  a  trustee.  To  deny  the 
right  to  hinder  creditors,  in  a  certain  sense,  would  be 
to  deny  the  right  to  make  an  assignment  for  the  bene- 
fit of  creditors,  for  such  assignment,  if  given  any  oper- 
ation, must  necessarily  prevent  some  of  the  creditors 
from  reaching  under  execution  or  attachment  property 


Feb.  1916.]  Sabin  v.  Chrisman.  199 

which  they  could  have  reached  but  for  such  assignment. 
And  the  assignor  may  have  foreseen  and  intended  this 
result.  He  may  have  desired  to  prevent  the  sacrifice 
of  his  assets,  which  must  inevitably  attend  their  imme- 
diate seizure  and  sale  under  execution.  To  this  extent 
he  has  the  right  to  hinder  his  creditors,  and  the  assign- 
ment is  not  rendered  void  thereby,  provided  the  hin- 
drance is  only  such  as  results  from  turning  over  the 
property  in  good  faith,  to  be  applied  to  the  satisfac- 
tion of  his  debts.  If,  however,  the  hindering  of  credi- 
tors was  the  object  rather  than  the  incident  of  the  as- 
signment ;  if  the  assignment  was  resorted  to  as  a  mere 
device  to  gain  time  or  to  coerce  the  creditors,  or  some 
of  them,  into  making  some  settlement  of  their  claims, 
to  which  the  assignor  was  not  legally  entitled — ^it  is 
doubtless  void.  In  the  absence  of  any  statutory  inhibi- 
tion, a  debtor  may  prefer  any  one  or  more  of  his  credi- 
tors, jeither  by  making  payment  of  his  liabilities  to 
them  or  by  turning  over  property  to  them  to  be  held 
as  security,  or  to  be  applied  at  once  at  an  agreed  value, 
or  by  means  of  a  sale,  to  the  extinction  of  the  debt. 
In  many  of  the  states,  statutes  have  been  enacted  for- 
bidding preferences  in  assignments  for  the  benefit  of 
creditors ;  but,  in  the  absence  of  such  statutes,  the  pre- 
ferring of  any  creditor  or  class  of  creditors,  if  free 
from  any  fraudulent  intent,  does  not  render  the  as- 
signment fraudulent  nor  void.  The  fact  that  some  of 
the  creditors  are  preferred  to  others  will  doubtless 
cause  an  assignment  to  be  viewed  with  suspicion,  and 
may,  when  combined  with  other  suspicious  circum- 
stances, produce  the  conviction  that  it  was  intended 
to  defraud  the  other  creditors.  Of  course,  if  any  act- 
ual design  to  defraud  taints  the  assignment,  it  is  void. 
There  are  several  things  which,  when  connected  with 
an  assignment,  are  well-established  badges  of  fraud, 
and  some  of  which  render  the  assignment  fraudulent 
per  se.  The  most  prominent  of  these  will  now  be  men- 
tioned. An  assignment  will  not  be  allowed  to  with- 
draw property  from  the  reach  of  the  creditors,  that  it 
may,  to  any  extent,  be  secured  for  the  benefit  of  the 
assignor.    He  must  part  with  all  interest  in  the  prop- 
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erty,  except  his  right  to  such  surplus  as  may  remain 
after  satisfying  the  demands  of  his  creditors.  Hence, 
when  it  appears  that  the  debtor  has  reserved  some  por- 
tion of  the  property,  or  some  interest  therein,  for  his 
own  benefit;  or  that  he  stipulates  for  some  benefit  or 
advantage  for  himself  or  for  his  family,  to  be  reserved 
out  of  the  proceeds — it  is  evident  that  he  thereby  seeks 
to  withdraw  something  of  value  from  the  reach  of  his 
creditors,  and  the  assignment  is  fraudulent  per  56." 

Nor  is  there  any  need  of  assent  on  the  part  of  credi- 
tors to  render  the  assignment  valid: 

**To  the  creation  of  a  trust  by  deed  in  favor  of  any 
person,  it  is  not  necessary  that  the  cestui  que  trust 
should  either  be  a  party  or  assent  to  it.  It  is  clear 
that  trusts  may  lawfully  be  created  where  there  can 
be  no  present  assent,  for  they  may  be  in  favor  of  per- 
sons not  in  existence.  It  is  sufficient  in  general  that 
in  such  cases  there  is  a  competent  grantor  to  convey 
and  a  competent  grantee  to  take  the  property.  As  to 
trusts  created  for  the  benefit  of  creditors,  and  to  which 
they  are  not,  technically  speaking,  parties,  if  bona  fide 
made,  they  are  unquestionably  valid,  and  pass  a  legal 
estate  to  the  trustee.  The  sole  question  that  can  arise, 
independent  of  the  bankrupt  law,  is  whether  the  con- 
veyance is  bona  fide  or  fraudulent":  Bump,  Fraudu- 
lent Conveyances,  p.  324. 

The  same  authority  also  observes : 

*'The  creditors  may  reject  the  beneficiary  interest 
given  to  them  by  the  assignment,  and,  if  they  do,  it  falls 
to  the  ground,  and  becomes  a  resulting  trust  for  the 
debtor.  But  if  the  trust  is  for  their  benefit,  the  law 
presumes  their  assent  to  it  until  the  contrary  is  shown. 
Whether  the  beneficiaries  in  the  trust  deed  are  ap- 
prised of  the  conveyance  or  not  is  not  material.  When 
it  comes  to  their  knowledge  they  are  entitled  to  accept 
or  reject  its  provisions.  An  express  avowal  of  that 
assent  is  not  necessary  to  the  operation  of  the  assign- 
ment, for  the  deed  is  complete  when  executed  by  the 
parties  to  it.    If  an  assent  is  expressly  given,  it  oper- 
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ates  retroactively  to  confirm  the  conveyance  ah  initio. 
Even  without  such  assent  the  assignment  will  prevail 
over  a  subsequent  execution  or  attachment.  If  one 
cestui  que  trust  renounces  the  trust,  then  it  either 
inures  solely  to  the  benefit  of  the  rest,  or,  if  there  are 
no  others,  it  results  to  the  debtor.  But  until  the  re- 
nunciation is  made,  or  implied  from  circumstances,  the 
trust  continues.  * ' 

The  assent  of  creditors  will  be  presumed  unless  they, 
by  some  affirmative  act,  signify  their  dissent,  and  in 
such  case  it  would  seem  that  such  dissent  does  not 
render  the  conveyance  void  as  to  those  not  dissenting 
or  even  to  render  the  property  conveyed  liable  to  a 
subsequent  execution  by  a  dissenting  creditor.  Nor  is 
such  an  assignment,  if  honestly  made,  void  for  the  rea- 
son that  it  tends  to  hinder  and  delay  creditors  in  the 
collection  of  their  demands.  The  reason  for  this  rule 
is  thus  stated : 

*' Although  the  intent  to  deprive  all  or  particular 
creditors  of  their  lawful  suits,  and  hinder  and  delay 
them  in  the  recovery  of  their  just  demands,  is  con- 
fessed or  proved,  still  the  assignment,  if  by  its  terms 
all  the  property  which  it  embraces  must  be  applied 
ratably  or  otherwise  to  the  payment  of  debts,  is  up- 
held as  valid  and  effectual.  The  mere  intent  to  avoid 
an  execution  or  other  legal  process  does  not  in  point 
of  law  make  it  void.  It  may  even  be  made  on  the  same 
day  that  a  verdict  is  rendered  against  the  assignor,  or 
the  claim  of  the  creditor  assailing  it  may  be  specially 
in  the  contemplation  of  the  debtor.  It  will  not  in  such 
case  be  void,  even  as  against  the  persons  who  are  in 
fact  very  materially  hindered  and  delayed,  and  were 
meant  to  be  so.  It  is  valid  even  against  the  creditors 
whom  it  deprives,  and  is  intended  to  deprive  of  that 
full  satisfaction  of  their  debts  which  by  their  superior 
diligence  in  prosecuting  their  suits  they  would  other- 
wise have  certainly  obtained.  The  explanation  is  that, 
although  in  these  cases  the  intent  to  hinder  and  delay 
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the  creditors  is  manifest,  it  is  just  as  certain  that  there 
is  no  intent  to  cheat  or  defraud  them,  and  the  reason- 
able construction  of  the  statute  is  that  it  is  only  such 
a  hindrance  or  delay  as  is  intended  to  operate,  or,  if 
permitted,  could  operate  as  a  fraud  upon  the  creditors, 
that  was  meant  to  be  prohibited.  All  the  law  can  rea- 
sonably demand  of  a  debtor  is  the  faithful  application 
of  his  entire  property  to  the  satisfaction  of  his  debts, 
and  where,  by  the  terms  of  the  assignment,  this  is  se- 
cured, the  hindrance  or  delay  which  they  create,  how- 
ever they  may  operate  to  the  prejudice  of  particular 
creditors,  are  disregarded,  since  they  are  only  the 
necessary  means  of  accomplishing  a  justifiable  and 
lawful  end.  They  fall,  it  is  true,  within  the  words  of 
the  statute;  but  as  they  are  free  from  the  imputation 
of  fraud,  and  produce  no  benefit  to  the  debtor  at  the 
expense  of  the  creditors,  they  are  not  embraced  within 
its  meaning,  and  are  justly  excluded  from  its  opera- 
tion. It  makes  no  difference,  therefore,  that  the  debtor 
is  in  failing  circumstances,  that  suits  are  threatened, 
that  judgments  exist  against  him,  or  that  executions 
against  him  are  momentarily  expected.  Under  any  or 
all  of  these  contingencies  he  has  the  full  and  absolute 
right  to  dispose  of  his  property  for  the  payment  of 
his  debts.  The  fact  therefore  that  the  assignment  is 
made  for  the  purpose  of  avoiding  the  preference  that 
might  otherwise  be  obtained  by  legal  process  in  a  race 
of  eager  diligence  by  disappointed  creditors  does  not 
make  the  assignment  invalid.  Such  is  generally  the 
motive  to  the  making  of  such  an  assignment. ' ' 

Although  the  English  and  some  American  decisions 
support  a  contrary  view,  it  is  believed  that  the  better 
considered  American  authorities  support  the  doctrine 
announced  in  the  excerpt  last  above  quoted :  Hoffman 
V.  Mackall,  5  Ohio  St.  124  (64  Am.  Dec.  637) ;  Nichol- 
son V.  Leavitt,  6  N.  Y.  Super.  Ct.  252  (6  N.  Y.  510,  57 
Am.  Dec.  499) ;  Malcolm  v.  Hall,  9  Gill  (Md.),  177  (52 
Am.  Dec  688) ;  Mayer  v.  Hellman,  91  U.  S.  496  (23 
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L.  Ed.  377) ;  also,  cases  already  cited  from  note  to 
Burrill  on  Assignments,  §§9, 13. 

5.  No  fraud  or  bad  faith  is  alleged  in  the  answer, 
and  where,  as  in  this  case,  plaintiff  sets  out  in  the  com- 
plaint the  sources  of  his  title  and  alleges  possession 
under  it,  it  is  necessary,*  if  defendants  wish  to  show 
fraud  in  the  transactions,  that  they  allege  that  fact 
in  the  answer:  20  Cyc.  748,  and  cases  cited  in  note; 
Seeleman  v.  Hoagland,  19  Colo.  231  (34  Pac.  995). 
This  case  was  tried  before  the  opinion  in  Pelton  v. 
Sheridan,  74  Or.  176  (144  Pac.  410)  was  rendered,  and 
we  think  that  the  learned  and  experienced  judge  erred 
in  taking  it  away  from  the  jury. 

The  judgment  will  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  not  inconsistent  with 
this  opinion.  Reversed. 

Mb.  Chief  Justice  Moore,  Mr.  Justice  Burnett  and 
Mr.  Justice  Bean  concur. 

Mr.  Justice  Benson  took  no  part  in  the  considera- 
tion of  this  case. 


Motion  to  dismiss  submitted  October  8,  denied  November  16,  1915. 
Dismissed  on  stipulation  February  14,  1916. 

TITLE  INS.  &  TRUST  CO.  v.  HOME  TELEPHONE 

CO. 

(162  Pac.  873.) 

Appeal  and  Error — Qaestioiis  Beyiew»ble  on  Motion  to  Dismiss 
AppeaL 

1.    The  appellate  court  will  not  investigate  the  merits  of  a  case 
upon  a  motion  to  dismiss  the  appeal. 

From  Multnomah :  William  N.  Gatens,  Judge. 
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On  Motion  to  Dismiss. 

In  Banc.    Statement  by  Mb.  Justice  Benson* 

The  Title  Insurance  &  Trust  Company,  a  corpora- 
tion, brought  suit  to  foreclose  a  mortgage  given  by  the 
Northwestern  Long-Distance  Telephone  Company,  in 
which  the  Home  Telephone  Company  of  Portland,  Ore- 
gon, and  others  intervened.  There  was  a  decree  grant- 
ing relief  to  plaintiff,  and  it  appeals.  On  motion  of 
the  Northwestern  Long-Distance  Telephone  Company 
to  dismiss  the  appeal  in  so  far  as  it  applies  to  that 
portion  of  the  decree  which  is  in  conformity  with  the 
allegations  and  prayer  of  the  complaint. 

Denied.    Dismissed  on  Stipulation. 

Messrs.  Fulton  d  Bowerman  and  Mr.  Hollis  8.  WU- 
son,  for  the  motion. 

Messrs.  Fenton,  Dey,  Hampson  S  Henton,  contra. 

Mr.  Richard  W.  Montague,  for  interveners. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  This  is  a  suit  to  foreclose  a  certain  trust  deed  or 
mortgage  given  by  the  defendant,  Northwestern  Long- 
Distance  Telephone  Company,  to  plaintiff.  Title  Insur- 
ance &  Trust  Company.  There  are  a  number  of  par- 
ties besides  those  named,  and  from  the  bulk  and  extent 
of  the  abstract  of  record  it  would  seem  that  many  is- 
sues were  considered  by  the  trial  court,  and  it  may  well 
be  that,  while  the  prayer  of  plaintiff  ^s  complaint  was 
granted,  there  were  other  elements  of  the  decree  closely 
related  to  the  relief  sought  which  might  make  the  result 
unwelcome^  and  possibly  unjust.    This  court  cannot  in- 
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vestigate  the  merits  of  the  case  upon  a  motion  to  dis- 
miss the  appeal.  The  case  of  Hume  v.  Turner,  42  Or. 
202  (50  Pac.  611),  is  hardly  in  point,  for  the  reason 
that  that  appeal  was  dismissed  after  a  hearing  upon 
the  merits  when  the  appellant  had  admitted  that  the 
decree  gave  him  all  that  he  wanted,  except  that  the 
court  had  not  based  its  decision  upon  a  legal  doctrine 
which  he  sought  to  establish. 
The  motion  to  dismiss  will  be  denied. 

Motion  Denied. 

(Note:  Appeal  dismissed  on  stipulation  February 
14, 1916.— Eepobteb-X 


Argued  Beptember  27,  modified  Noyember  28,  1915,  rehearing  denied 

Febmarj  15,  1916. 

BAENES  V.  SPENCEB. 

(153  Pac.  47.) 

Tmata— Blgbti  of  Orediton  Obtained  by  Levy  Undeir  Ezecntioii^ 
Fraud. 

1.  Section  233,  subdivision  4,  L.  O.  L.,  declares  that  an  execution 
ia  levied  in  the  same  manner  and  with  like  effect  as  similar  property 
is  attached.  Section  301,  L.  O.  L.,  provides  that  from  the  date  of  an 
attachment  nntdl  it  is  discharged,  the  plaintiff,  as  against  third  per- 
sons, shall  be  deemed  a  hona  /Sde  purchaser,  in  good  faith  and  for 
value,  of  the  property  attached,  ueld  that  an  attaching  creditor  of 
the  husband  who  caused  an  execution  to  be  levied  on  land,  the  record 
tiUe  of  which  was  in  the  name  of  the  husband,  in  order  to  defeat  an 
outstanding  equity  of  plaintiff  in  the  property  by  reason  of  her  fur- 
nishing the  purchase  money,  must  allege  and  prove  the  character  of 
his  ownership  and  that  hia  claim  is  founded  upon  a  valuable  consid- 
eration. 

[As  to  interest  in  trust  estate  as  reachable  by  creditor's  bill, 
see  note  in  Ann.  Oas.  1914B,  950.] 

Judgment— Bei  Jndicata^When  Eston^l  doea  niot  Apply. 

2.  Plaintiff  is  not  precluded,  by  a  judgment  obtained  by  one  of 
the  defendants  against  her  husband,  to  assert  rights  in  property 
where  her  rights  were  acquired  before  rendition  of  the  judgment,  and 
to  show  that  the  creditor  had  taken  an  unfair  advantage  of  the 
debtor. 
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Trusts — ^Enjoining  Sherlif's  Sale  Under  Execution— Erldence. 

3.  In  a  suit  by  a  wife  as  the  beneficiary  of  a  resulting  tmst  to 
enjoin  the  sheriff  from  selling  under  execution  sale  certain  land  lev- 
ied on  as  the  property  of  her  husband,  evidence^  examined  and  held 
to  show  that  the  claim  made  by  the  creditor  was  not  such  as  would 
constitute  him  a  bona  fide  purchaser  for  value  under  Section  233,  sub- 
division 4,  L.  O.  L.,  and  Section  301. 

Tmsts — Creation  of  a  Besmltlng  Tnnt^ 

4.  It  is  the  rule  that  a  beneficial  estate  follows  the  consideration, 
and  attaches  to  the  party  furnishing  such  consideration,  and  there- 
fore plaintiff,  who  provided  the  funds  for  her  husband  to  purchase 
the  property,  is  the  real  owner  of  the  property  so  purchased. 

TmstB — ^Property  not  Subject  to  Debts  of  Trustee. 

5.  As  a  general  rule,  trust  property  is  not  liable  for  the  debts  of 
a  trustee,  and  cannot  be  reached  by  attachment  or  execution,  al- 
though any  beneficial  interest  the  trustee  may  have  in  the  property 
may  be  so  reached,  and  a  resulting  trust  is  within  the  operation  of 
the  rule  announced.  The  lien  of  a  judgment  is  only  a  charge  upon 
the  actual  interest  which  the  judgment  debtor  has  in  the  property, 
and  upon  no  other. 

Tnurts — ^Evidence  Insnffllcient  to  Establish  a  Besnltiag  Trust. 

6.  The  evidence  examined  and  held  insufficient  to  show  that  plain- 
tiff furnished  all  the  money  to  purchase  all  the  property  involved,  so 
as  to  create  a  resulting  trust  for  her  in  property  taken  by  the  bus- 
band  in  his  own  name. 

Trusts — ^Evidence  Necessary  to  Establisb  Resulting  Trust 

7.  In  order  to  establish  a  resulting  trust  by  parol,  the  evidence 
must  be  full,  dear  and  convincing,  and  unattended  by  doubt  or  un- 
certainty, and  evidence  of  intention  to  transfer  the  property,  or 
promise  to  do  so,  or  that  he  was  indebted  to  the  oestiU  que  trust,  is  in- 
sufficient to  show  a  resulting  trust. 

Pleading — Complaint-— Admissions  so  as  to  Predode  AttaA 

8.  Where  in  a  suit  to  enjoin  an  execution  sale  the  complaint  refers 
to  the  judgment  recovered  by  defendant  against  the  husband  of  plain- 
tiff as  a  "pretended''  one,  and  in  the  reply  plaintiff  denies  the  allegations 
of  the  answer  as  to  the  facts  on  which  the  judgment  was  obtained, 
defendant  cannot  claim  that  the  judgment  was  admitted  to  have  been 
"duly  rendered"  so  as  to  preclude  an  attack  by  plaintiff  thereon. 

From  Marion :  William  Galloway,  Judge. 

In  Banc.     Statement  by  Mr.  Justice  Bean, 

This  is  a  suit  brought  by  the  plaintiff,  Grace  D. 
Barnes,  to  impress  a  resulting  trust  in  her  favor  upon 
the  lands  described  in  the  complaint,  as  the  equitable 
owner  thereof,  as  against  defendant  L.  S.  Barnes,  who 
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holds  the  legal  title  thereto,  and  defendant  A.  B.  Spen- 
cer, who  has  a  money  judgment  against  him,  and  to  en- 
join the  defendant  Esch,  sheriff  of  Marion  County, 
from  selling  the  same  upon  an  execution  issued  on 
Spencer  ^s  judgment  From  a  decree  in  favor  of  plain- 
tiff as  prayed  for  in  her  complaint,  defendants  William 
Esch  and  A,  B.  Spencer  appeal.  Defendant  L.  S. 
Barnes  never  appeared  in  the  case  to  controvert  the 
complaint. 

In  her  complaint  plaintiff  alleges,  in  substance,  that 
in  the  autumn  of  1909,  she  furnished  her  husband  the 
sum  of  $26,750,  in  cash,  for  the  purpose  of  buying  real 
property  in  Marion  County,  fully  described  in  her  com- 
plaint, the  title  to  which  was  to  be  taken  in  her  name ; 
that  with  this  money  he  bought  the  realty  in  question, 
and  by  mistake  the  legal  title  was  taken  in  his  name, 
and  still  remains  so,  except  a  portion  thereof,  de-, 
scribed,  situate  on  East  State  Street  in  the  City  of 
Salem,  being  the  residence  and  homestead  of  the  plain- 
tiff and  defendant  L.  S.  Barnes,  a  part  of  which  was 
conveyed  to  them  jointly  as  tenants  by  entirety.  Plain- 
tiff alleges  the  rendition  of  a  judgment  on  February  24, 
1913,  for  $69,399,  with  interest  at  6  per  cent  per  annum, 
and  $29.50  costs,  in  an  action  wherein  defendant  A.  B. 
Spencer  was  plaintiff  and  defendant  L.  S.  Barnes  was 
defendant ;  and  the  levy  of  the  execution  upon  the  prop- 
erty in  question  by  the  defendant  sheriff :  See  Spencer 
V.  Barnes,  65  Or.  231  (132  Pac.  707,  Ann.  Cas.  1915A, 
1287 ) .    It  is  then  averred : 

**That  the  said  judgment  so  rendered  in  this  court  is 
based  and  founded  upon  a  pretended  judgment  recov- 
ered by  the  said  defendant  Spencer  against  the  said  de- 
fendant Barnes  in  the  Superior  Court  in  and  for  the 
county  of  Los  Angeles,  in  the  State  of  California. ' ' 
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The  complaint  shows  that  the  California  judgment 
has  been  appealed  f rom^  but  that  the  appeal  had  not 
then  been  determined. 

The  defendants  William  Esch  and  A.  B.  Spencer 
answered  jointly,  denying  that  plaintiff  furnished  to 
her  husband  any  of  the  money  with  which  the  property 
in  question  was  purchased,  and  denying  her  alleged 
equity  therein.  Affirmatively  they  assert  that  the  con- 
sideration of  the  Spencer  judgment  is  his  interest  in  a 
partnership  transaction  between  him  and  L.  S.  Barnes 
in  the  sale  of  certain  iron  mining  claims  in  the  State  of 
California.  They  aver ' '  that  in  the  sale  of  said  mining 
claims  said  partnership  made  a  net  profit  amounting  to 
$138,650,  all  of  which  the  defendant  Legene  S.  Barnes 
received  and  converted  to  his  own  use,^'  that  the  prop- 
erty in  question  was  bought  with  funds  belonging  to 
that  partnership,  and  that  plaintiff  is  not  the  owner  of 
any  equity  therein,  nor  has  she  any  inchoate  right 
of  dower  as  the  wife  of  L.  S.  Barnes.  The  defend- 
ants further  allege  that  when  the  Spencer  execution 
was  levied  on  the  lands  described  in  the  complaint,  he 
had  neither  knowledge  nor  notice  of  plaintiff's  al- 
leged equity  therein,  and  that  he  thereby  acquired  a 
valid  lien  thereon  in  good  faith  as  a  bona  fide  pur- 
chaser. The  affirmative  matter  of  the  answer  is  denied 
in  the  reply.  Plaintiff  avers  therein  that  Spencer  and 
Barnes  were  never  partners;  that  the  former  con- 
tributed nothing  to  the  sale  of  any  mining  claims  in 
California  or  elsewhere ;  that  his  pretended  claim  was 
fraudulent  and  without  consideration;  and  that  his 
judgment  was  obtained  by  fraud  on  his  part  and  pro- 
cured by  false  testimony. 

In  the  California  action  of  Spencer  v.  Barnes,  the 
plaintiff  therein  alleged  that  he  and  defendant  Barnes 
had  procured  the  sale  of  certain  mining  claims,  and 
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thereby  a  large  amount  of  money  as  commission,  which 
belonged  to  them  in  equal  shares.  The  testimony  of 
Barnes  was  taken  by  deposition,  and  about  three  weeks 
afterward  he  went  to  New  York  City.  During  his  ab- 
sence the  action  was  called  for  trial  and  tried.  Spen- 
cer was  permitted  to  amend  his  complaint  so  as  to 
claim  a  general  partnership  with  the  defendant  Barnes, 
and  in  effect  abandoned  his  original  claim.  The  cause 
was  tried  in  the  absence  of  Barnes,  and  by  changing 
Spemcer's  contention  the  former  did  not  have  the  ben- 
efit of  his  own  testimony  upon  the  new  issues  which 
were  formed  by  the  amendments  made  by  the  latter  at 
the  trial.  In  the  original  complaint  Spencer  claimed 
an  interest  in  the  commission  upon  the  sale  of  mining 
claims  when  in  fact  none  whatever  was  earned  in  the 
sale  thereof ;  and  by  the  amendments  Spencer  was  per- 
mitted to  claim  an  interest  in  other  transactions,  con- 
cerning which  Barnes  was  not  given  an  opportunity  to 
testify. 

The  first  parcel  of  land  described  in  the  complaint  is 
designated  in  the  evidence  as  the  Salem  Hotel  prop- 
erty, situate  on  the  comer  of  High  and  State  Streets, 
the  second  as  the  Burrows,  the  third  as  the  Hof er,  and 
the  fourth  as  the  Barber  property. 

In  regard  to  plaintiff 's  right  to  the  realty  in  contro- 
versy, her  claim  is  about  as  follows:  She  and  Mr. 
Barnes  were  married  at  Raton,  New  Mexico,  January 
2,  1902.  At  that  time  she  had  about  $25,000.  After 
they  were  married  they  went  to  Missoula,  Montana, 
where  they  purchased  a  home  with  her  money,  taking 
title  in  her  name.  This  was  afterward  sold,  and  they 
bought  land  at  Trout  Creek,  in  the  same  state,  title  to  a 
part  of  which  was  also  taken  in  her  name.  A  large 
portion  of  this  was  disposed  of  at  a  profit,  and  the  pro- 
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ceeds  invested  in  Long  Beach,  California,  where  they 
bought  and  sold  different  tracts  of  land,  the  largest  deal 
being  the  purchase  of  a  ranch  for  $56,000,  using  her 
money,  which  they  sold  for  $71,600.  She  purchased 
and  took  title  to  a  home  at  Long  Beach,  and  also  one  at 
Los  Angeles,  when  they  moved  there  in  1908.  This  lat- 
ter home  was  sold  and  another  one  bought  in  her  name. 
The  one  she  sold  was  not  paid  for,  and  she  took  it  back, 
so  that  at  the  time  of  the  purchase  of  the  Salem  realty 
she  had  two  properties  in  Los  Angeles.  Li  the  sum- 
mer of  1909  they  sold  rooming  and  lodging  houses  for 
$17,500,  and  also  other  property,  and  $20,000  was  re- 
turned to  her  and  deposited  to  her  credit  August  10, 
1909,  in  the  Citizens'  National  Bank  of  Los  Angeles. 
On  August  12th  a  further  deposit  of  $276.50  was  made 
to  her  credit.  Her  husband  transacted  all  the  business 
for  her.  Li  August,  1909,  Barnes  went  to  Denver, 
ColoraTio,  and  she  came  to  Salem,  where  she  learned 
that  the  Salem  Hotel  was  for  sale.  Her  husband  joined 
her  in  September,  and  she  requested  him  to  buy  the 
property  with  her  money.  On  September  24,  1909,  he 
drew  a  check  on  the  Citizens'  National  Bank  account, 
signed  Grace  D.  Barnes,  by  L.  S.  Barnes,  for  $2,000  in 
favor  of  Derby  &  Wilson,  real  estate  agents,  as  an  ini- 
tial payment  for  the  hotel  property  purchased  of  Mr. 
Joseph  Meyers.  On  the  same  date  a  check  was  drawn 
and  signed  in  the  same  manner  in  favor  of  the  Capital 
National  Bank  of  Salem  for  $17,000,  for  the  payment  of 
the  balance  on  the  purchase  when  the  title  should  be  ap- 
proved. Mr.  Barnes  directed  the  deed  to  be  made  to 
her.  She  mortgaged  land  which  she  owned  in  Los 
Angeles,  for  $5,000,  with  which  the  Hof er  property  was 
bought  in  May  1912.  The  sum  of  $2,500,  was  borrowed 
of  Ladd  &  Bush  upon  the  note  of  L.  S.  Barnes,  pledging 
as  security  her  Masonic  Temple  bonds.    With  this  the 
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Barber  property  was  purchased.  After  the  purchase 
of  the  Meyers  realty,  she  and  her  husband  returned  to 
California,  and  at  a  later  date  the  transaction  was  com- 
pleted and  the  deeds  recorded.  The  error  in  making 
the  deed  to  L.  S.  Barnes,  instead  of  to  her,  was  not  dis- 
covered until  some  time  later,  when  he  promised  to  cor- 
rect it  by  conveying  the  real  estate  to  her,  but  he  had 
not  done  so  at  the  time  this  suit  was  commenced.  It  is 
shown  that  at  the  time  Mr.  and  Mrs.  Barnes  were  mar- 
ried she  had  a  bank  account  of  about  $1,000,  and  consid- 
erable jewelry,  diamonds,  etc.  Barnes  does  not  appear 
to  have  had  any  property  at  that  time. 

As  to  the  equities  pertaining  to  defendant  Spencer  *s 
judgment  it  is  claimed  on  behalf  of  plaintiff  that  in 
June,  1907,  L.  S.  Barnes  went  to  Tucson,  Arizona, 
where  Spencer  resided,  for  the  purpose  of  examining 
some  copper  mines,  of  which  they  took  pictures.  While 
they  were  in  the  photo  gallery,  one  Parker,  the  photog- 
rapher, showed  them  specimens  of  iron  ore  from 
Eiverside  County,  California,  and  informed  them  that 
there  were  options  upon  the  property  running  until 
September.  A  conversation  was  had  between  Spencer 
and  Barnes  in  regard  to  co-operating  in  making  a  sale 
of  mining  property  on  equal  shares.  Spencer  says  he 
was  to  see  about  getting  the  mines  in  Arizona,  fumisE 
the  necessary  papers,  descriptions,  and  prices,  and  for- 
ward them  to  Barnes,  who  would  attend  to  the  end  in 
Los  Angeles.  The  latter  part  of  August,  Parker  fur- 
nished Spencer  the  data  concerning  the  iron  claims 
blue-prints  of  the  condition,  description  and  price  of 
each,  and  the  name  of  the  owner,  which  Spencer  for- 
warded to  Barnes  at  Long  Beach,  who  secured  the  op- 
tions. Li  June,  1907,  Barnes  sent  a  form  of  option  to 
Spencer  for  Parker 's  signature  which  Spencer  was  un- 
able to  secure.    This  option  was  sent  within  a  short 
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time  after  the  first  conversation.  Barnes  later  got 
Parker's  option,  Spencer  corresponded  witt  Barnes 
nntil  December,  1907.  On  August  19tli  of  that  year  he 
wrote  to  Barnes,  asking  him  to  return  the  maps  and 
papers  which  he  had  sent  him,  saying,  **We  will  go  out 
of  the  mining  business. '^  Barnes  sent  him  all  the 
maps,  etc.,  that  he  had  at  the  time.  They  did  not  see 
each  other  again  until  October,  1909. 

Barnes '  version  of  the  transaction  as  to  his  efforts  to 
sell  the  mining  property  is  that  he  took  the  matter  up 
with  various  parties  in  Los  Angeles,  Duluth,  Iron 
Mountain,  Michigan,  Denver,  and  with  the  United 
States  Steel  Company,  of  New  York  and  San  Francisco. 
He  says  he  made  six  trips  to  New  York  to  close  the  deal, 
and  worked  continuously  on  the  proposition  for  2  years 
and  7  months.  After  these  options  lapsed  he  secured 
others,  and  finally  entered  into  negotiations  with  Mr. 
E.  H.  Harriman,  with  whom  he  closed  the  deal.  After 
the  first  transaction  fell  through,  he  found  that  he  could 
not  carry  out  any  deal  without  taking  up  other  claims, 
so  he  made  an  entry  on  30  additional  ones  of  600  acres. 
He  made  arrangements  for  money  to  use  in  locating  the 
claims,  made  several  trips  to  the  properties,  put  in  two 
or  three  mining  camps,  and  did  work  thereon.  From 
that  time  on  he  heard  nothing  from  Spencer  until  after 
the  deal  was  consummated,  more  than  2  years  later.  He 
put  in  several  thousand  dollars  defraying  the  expenses 
of  these  trips  and  locating  the  30  claims.  The  name  of 
A.  B.  Spencer  was  never  entered  in  any  of  the  options. 
He  was  absolutely  unknown  in  any  of  the  transactions 
after  some  time  early  in  the  fall  of  1907,  and  never  in- 
vested a  dollar  to  promote  the  sale.  The  record  con- 
tains quite  a  large  mass  of  correspondence,  telegrams, 
and  exhibits  relating  to  the  negotiations  and  deals. 
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For  the  efforts  made  by  the  people  interested  with 
Barnes  in  the  North  American  Steel  Company,  he  later 
paid  them  $7,500.  He  tnmed  over  a  one-fourth  inter- 
est in  the  30  claims  to  a  Mr.  Shonts  and  his  associates, 
receiving  $5,000,  together  with  their  assistance  in  sell- 
ing the  claims ;  and  one  Anderson,  at  the  time  the  deal 
was  closed,  received  $85,000  for  this  one-fourth  inter- 
est. The  30  claims  were  65  miles  from  a  railroad,  and 
from  12  to  26  miles  from  water,  which  was  packed  in  on 
mules  at  an  expense  of  about  $8  per  barrel.  Engineers 
were  sent  to  examine  the  property,  and  the  cost  of  tak- 
ing them  in  was  from  $2,500  to  $3,500  per  trip.  Barnes- 
purchased  a  one-hundredth  interest  in  the  patented 
claims  of  one  Alice  M.  Stocker  for  $6,500,  and  secured 
a  one-sixth  interest  in  the  claim  of  a  Walter  M.  Brown. 
These,  together  with  his  remaining  interest  in  the  30 
claims  and  his  interest  in  some  watering  places,  he  sold 
to  Mr.  Harriman  for  $100,000.  The  properties  were 
transferred  to  the  Iron  Chief  Mining  Company  organ- 
ized for  that  purpose.  Spencer  contributed  nothing 
toward  securing  the  properties,  and  took  no  interest  in 
the  deal.  The  only  work  which  he  actually  did  was  to 
obtain  the  maps  and  data  from  Parker  and  forward  the 
same  to  Barnes  at  Long  Beach  in  August,  1907,  which 
was  probably  worth  $10  or  $15.  After  the  sale  of  the 
mining  property  Spencer  claimed  an  interest  in  the 
commissions,  of  which  there  appeared  to  be  none,  and 
brought  action  in  California,  alleging  that  defendant 
Barnes  had  procured  the  sale  of  mining  claims  and 
earned  a  large  amount,  as  commission,  which  jointly 
belonged  to  him  and  Barnes  in  equal  sums,  as  partners.. 
During  his  absence  judgment  for  $69,339  was  obtained 
for  a  small  amoxmt  of  labor,  without  Barnes  having  an 
opportunity  to  present  his  version  of  the  transaction. 

Modified.    Beheabino  Dbkibd. 
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For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Oscar  Hayter,  Mr.  Woodson  T.  Slater  and  Mr. 
Myron,  E.  Pogue,  with  oral  arguments  by  Mr.  Hayter 
and  Mr.  Slater. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Fulton  <&  Bowerman,  with  an  oral  argument  by 
Mr.  Jay  Bowerman. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

1.  The  defendant  Spencer  claims  as  a  purchaser  in 
^ood  faith  for  a  valuable  consideration,  under  the  pro- 
visions of  Section  301,  L.  0.  L.,  which  provides  that 
from  the  date  of  the  attachment,  until  it  be  discharged 
or  the  writ  executed,  the  plaintiff,  as  against  third  per- 
sons, shall  be  deemed  a  purchaser  in  good  faith  and  for 
a  valuable  consideration  of  the  property  attached,  and 
under  Section  233,  subdivision  4,  L.  0.  L.,  which  de- 
clares that  an  execution  is  levied  on  property  in  the 
same  manner  and  with  like  effect  as  similar  property  is 
attached.  Defendant  maintains  that  the  property  is 
not  subject  to  the  prior  equity  of  plaintiff.  In  order 
for  defendant  Spencer,  as  an  attaching  creditor,  to  be 
deemed  a  purchaser  in  good  faith  and  for  a  valuable 
consideration  as  against  the  plaintiff,  Grace  D.  Barnes, 
who  is  the  owner  of  an  outstanding  equity  in  the  prop- 
erty upon  which  execution  was  levied,  the  defendant 
must  allege  and  prove  all  the  facts  necessary  to  estab- 
lish that  character  of  his  ownership  as  against  such 
equity.  One  of  such  material  facts  is  that  his  claim  is 
founded  upon  a  fair  valuable  consideration :  Flegel  v. 
Koss,  47  Or.  366  (83  Pac.  847) ;  Rhodes  v.  McGarry,  19 
Or.  222  (23  Pac.  971) ;  Haines  v.  Connell,  48  Or.  469  (87 
Pac.  265,  88  Pac.  872,  120  Am.  St.  Eep.  835).    An  at- 
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taching  creditor,  although  placed  on  an  equality  with  a 
purchaser,  cannot  claim  any  greater  privilege  than 
would  be  granted  to  such  purchaser :  Jennings  v.  Lentz, 
50  Or.  483,  487  (93  Pac.  327,  29  L.  E.  A.  (N.  S.)  584). 
The  defendant  Spencer  recognized  this  principle,  and 
by  his  amended  answer  has  alleged  facts  to  bring  him 
within  the  rule  laid  down  in  the  Rhodes-McGarry  Case. 
The  question  therefore  recurs  upon  the  proof  and  the 
equities  of  the  case. 

2;  It  is  the  contention  of  counsel  for  Spencer  that 
plaintiff  cannot  question  the  judgment  rendered  in 
Spencer  v.  Barnes.  It  is  said  by  Mr.  Freeman  in  his 
work  on  Judgments  (3  ed.),  Section  162: 

**It  is  well  understood,  though  not  usually  stated  in 
express  terms,  in  works  upon  the  subject,  that  no  one  is 
privy  to  a  judgment  whose  succession  to  the  rights  of 
property  thereby  affected  occurred  previously  to  the 
institution  of  the  suit. ' ' 

The  question  as  to  whether  or  not  Mrs.  Barnes  can 
compare  her  equities  in  the  property  in  controversy 
with  those  of  Spencer,  who  has  a  judgment  which  is 
valid  and  binding  as  between  him  and  Barnes,  the  par- 
ties thereto,  is  an  important  one.  Our  statute  and  de- 
cisions thereunder  place  a  judgment  creditor  in  prac- 
tically the  same  position  as  a  purchaser  holding  under 
a  deed  subsequent  to  the  equities  claimed.  In  Gottlieb 
v;  Thatcher  (C.  C),  34  Fed.  435,  it  was  held  by  Mr.  Jus- 
tice Brewer  that,  as  against  a  prior  grantee  and  pur- 
chaser at  an  execution  sale  under  a  preceding  judg- 
ment, a  subsequent  judgment  against  the  grantor  and 
debtor  is  not  conclusive,  either  as  to  the  amount  of  the 
debt,  or  as  to  the  circumstances  and  character  of  the 
transaction  out  of  which  the  indebtedness  arose,  and 
where  made  defendant  to  a  bill  by  the  holder  of  such 
judgment  to  set  the  conveyance  aside  as  in  fraud  of 
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creditors,  and  to  subject  the  land,  such  prior  grantee 
and  purchaser  may  show  that  the  debt  for  which  the 
judgment  was  rendered  had  been  more  than  paid  when 
it  was  obtained,  and  that  the  creditor  had  taken  an  un- 
fair advantage  of  the  debtor  in  the  matter  of  interest. 
In  IngcUs  v.  Brooks,  29  Vt.  399,  the  facts  of  the  case 
were  as  follows :  Israel  Brooks  conveyed  all  his  lands 
to  his  son  Clark  Brooks,  and  as  part  consideration 
therefor  Clark  agreed  to  pay  the  debts  of  his  father. 
Leafy  Brooks,  who  had  become  the  wife  of  Ingals,  pre- 
sented a  claim  against  the  father,  against  which  the  son 
Clark  maintained  he  had  a  setoflf.  They  compromised, 
Clark  Brooks  released  his  setoff,  and  Ingals  and  wife 
threw  off  half  the  claim.  Ingals  then  went  to  Israel 
Brooks  and  got  him  to  allow  judgment  to  go  against 
him  for  the  other  half  of  the  claim,  of  which  proceeding 
Clark  had  no  notice.  Ingals  then  levied  execution  un- 
der this  judgment  on  the  lands  held  by  Clark  Brooks, 
and  sold  the  same,  and  in  course  of  time  got  a  sheriff 's 
deed  and  began  his  action  in  ejectment.  The  court  uses 
the  following  language : 

**The  judgment,  being  altogether  inter  alios,  and  in 
express  violation  of  the  understanding  of  Clark  when 
he  surrendered  the  claim  against  Leafy,  one  of  the 
plaintiffs,  and  paid  half  the  amount  of  the  note  in 
money,  in  agreed  satisfaction  of  the  whole,  could  have 
no  effect  upon  the  defendant  Clark.  He  is  entitled  to 
show  that  the  note  was  paid  before  sued,  or  that  the 
judgment  was,  for  other  reasons,  fraudulent  to  him: 
Atkinson  v.  Allen,  12  Vt.  619.  This  compromise  of  the 
note  by  Clark  was  just  as  effectual  a  bar  to  the  claim,  in 
law,  and  just  as  effectual  a  release  of  his  undertaking 
to  pay  it  at  the  time  of  the  conveyance,  as  if  he  had  paid 
all  the  money  upon  it. '  ^ 

It  is  true  he  did  undertake  or  **  promise  to  pay  all  the 
debts  of  the  grantor  (his  father),  but  he  has  in  fact 
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paid  them  all,  except  the  mortgage,  which  is  not  in  ques- 
tion.^  And  the  judgment  against  Israel  (the  father),  is 
either  a  subsequent  debt,  founded  exclusively  upon  his 
promise  to  pay  what  they  did  not  get  of  Clark,  and 
which  in  no  sense,  under  the  circumstances,  can  be  re- 
garded as  forming  any  portion  of  the  debts  which  Clark 
was  to  pay,  or  else  the  whole  proceeding,  so  far  as  it  is 
attempted  to  give  it  the  appearance  of  a  prior  claim,  is 
a  fraud  upon  the  compromise  and  settlement  made  with 
Clark,  and  the  consequent  surrender  of  the  note.  And 
in  either  case  it  will  not  enable  the  plaintiff  to  treat  the 
conveyance  as  void,  and  levy  upon  it  as  the  land  of 
Israel  Brooks.  Judgment  reversed.  Case  remanded.  * ' 
In  Boutwell  v.  McClure,  30  Vt.  676,  the  court  says : 

**The  judgment  upon  the  plaintiff's  claim  in  this  ac- 
tion, whether  rendered  before  or  after  the  claimant's 
appearance,  concludes  nothing  upon  the  question.  In 
all  such  cases  there  is  likely  to  exist  the  form  of  a  con- 
tract of  a  date  early  enough  to  accomplish  its  purpose, 
and  it  is  not  uncommon  that  this  contract  assumes  the 
more  solenm  form  of  contracts,  such  as  that  of  a 
promissory  note,  or  even  a  judgment  of  a  court  of  rec- 
ord. But  in  either  case  they  are,  of  course,  only  con- 
clusive upon  the  parties  to  such  contracts.  Upon  any 
questions  arising  in  regard  to  the  creditor  being  bona 
fide  such  at  a  particular  date,  and  continuing  such  to 
the  present  time,  the  contract  is  but  prima  facie  evi- 
dence of  the  fact.  It  is  always  competent  to  impeach 
the  debt,  either  as  to  its  bona  fide  character,  its  date,  or 
its  continuance.  For  although  the  debt  once  existed, 
and  of  a  date  early  enough  to  override  the  plaintiff's 
claim,  yet,  if  it  has  been  extinguished  by  payment  on 
the  part  of  the  debtor,  it  sinks  at  once  into  the  common 
mass  of  his  assets,  and  cannot  be  subsequently  kept  on 
foot,  as  the  debt  of  a  bona  fide  creditor." 

In  Temple  v,  Osburn,  55  Or.  506  (106  Pac.  16),  plain- 
tiff held  title  under  an  unrecorded  deed.    Defendants, 
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by  a  conveyance  ordered  by  the  conrt,  in  a  subsequent 
suit  in  which  plaintiff  was  not  a  party,  held  that  plain- 
tiff was  not  bound  by  the  decree.  It  was  held  in  Davis 
V.  Davis,  20  Or.  78  (25  Pac.  140),  that  when  the  title  of 
a  grantee  is  attacked  for  fraud  by  a  judgment  creditor, 
the  grantee  may  look  behind  the  judgment  and  ascer- 
tain whether  or  not  there  was  an  actual  indebtedness 
between  the  parties  upon  which  the  judgment  is 
founded. 

3.  Where  one  claims  real  estate  as  a  purchaser  in 
good  faith  and  for  a  valuable  consideration,  as  does  de- 
fendant Spencer  in  this  case,  although  he  may  claim  by 
virtue  of  a  judgment  of  a  court  of  record,  aa  between 
such  claimant  and  one  having  prior  equities  in  the 
property,  the  record  title  to  which  is  in  the  name  of  a 
trustee,  the  amount  of  the  actual  value  of  the  consid- 
eration becomes  a  material  question.  In  order  to  de- 
termine the  equities  between  the  parties  the  court  must, 
of  necessity,  take  cognizance  of  the  value  of  such  con- 
sideration by  virtue  of  which  the  defendant  claims  and 
has  pleaded  and  would  have  weighed  against  the  equi- 
ties of  the  plaintiff.  All  that  Spencer  claims  to  have 
done  in  the  premises  was  to  make  the  arrangement  with 
Barnes  in  June,  1907,  and  forward  the  data  furnished 
by  Parker  to  Barnes  at  Los  Angeles,  which  was  soon 
returned  at  his  request.  Spencer  has  not  shown  that 
he  has  parted  with  a  fair  and  valuable  consideration  in 
the  premises  so  as  to  bring  him  within  the  protection 
of  Section  301  of  the  statute,  as  a  purchaser  in  good 
faith  for  a  valuable  consideration :  Rhodes  v.  McGarry, 
19  Or.  222  (23  Pac.  971),  and  other  authorities,  supra. 

4.  It  is  an  ancient  equitable  principle  that  a  benefi- 
ciary estate  follows  the  consideration  and  attaches  to  the 
party  from  whom  the  consideration  comes.  The  doc- 
trine is  settled  in  England,  and  in  a  great  majority  of 
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the  American  states,  that  where  property  is  purchased 
and  the  conveyance  of  the  legal  title  is  taken  in  the 
name  of  one  person,  while  the  purchase  price  is  paid  by 
another,  a  trust  at  once  results  in  favor  of  the  party 
who  pays  the  price,  and  the  holder  of  the  legal  title  be- 
comes a  trustee  for  him:  Pomeroy,  Eq.  Jur.  (3  ed.), 
§  1037;  Berry  v.  Wiedman,  40  W.  Va.  36  (20  S.  E.  817, 
52  Am.  St.  Eep.  866) ;  Denny  v.  Schwabacher,  54  Wash, 
689  (104  Pac  137,  132  Am.  St.  Eep.  1140) ;  SUing  v. 
Hendrickson,  193  Mo.  365  (92  S.  W.  105). 

5.  As  a  general  rule,  trust  property  is  not  liable  for 
the  trustee's  debts,  and  cannot  be  reached  by  attach- 
ment or  execution,  even  though  the  trustee's  creditors 
have  no  knowledge  of  the  existence  of  the  trust;  the 
record  title  being  in  the  name  of  the  trustee.  But  any 
beneficial  interest  the  trustee  may  have  in  the  estate 
may  be  reached  by  attachment  or  otherwise:  39  Cyc 
227f;  Perry,  Trusts  (6  ed.),§§15,  346;  1  Black,  Judg- 
ments, §  421 ;  2  Freeman,  Executions  (3  ed.),  173 ;  28  Am. 
&  Eng.  Ency.  Law,  940,  and  notes ;  Meier  v.  Kelly,  22  Or. 
136  (29  Pac.  265) ;  Dimmick  v.  Rosenfeld,  34  Or.  101  (55 
Pac.  100) ;  Smith  v.  Farmers'  etc.  Bank,  57  Or.  82,  87 
(110  Pac.  410) ;  Hart  v.  Bank,  33  Vt.  265;  Houghton  v. 
Davenport,  74  Me.  590.  A  resulting  trust  is  within  the 
operation  of  the  rule  noted:  School  Dist.  v.  Peterson,  74 
Minn.  122  (76  N.  W.  1126,  73  Am.  St.  Eep.  337).  Anent 
this  question  former  Mr.  Justice  Bean,  at  page  139  of 
22  Or.  (at  page  267  of  29  Pac.)  of  the  opinion  in  Meier 
V.  Kelly,  22  Or.  136  (29  Pac.  265),  said: 

**As  a  general  rule,  unless  otherwise  provided  by 
statute,  a  judgment  lien  only  attaches  to  the  actual  and 
not  the  apparent  interest  of  the  judgment  debtor  in 
land,  and  is  subject  to  all  equities  which  were  held 
against  the  land  in  the  hands  of  the  judgment  debtor  at 
the  time  the  judgment  was  rendered,  whether  known  to 
the  judgment  creditor  or  not.    When  called  upon  in  a 
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proper  case,  courts  of  equity  are  always  ready  to  pro- 
tect the  rights  of  those  who  hold  such  equities  as 
against  the  judgment  lien,  and  to  confine  the  latter  to 
the  actual  interest  of  the  judgment  debtor.  For  this 
purpose  they  will  correct  a  mutual  mistake  in  the  de- 
scription in  a  mortgage,  and,  as  corrected,  give  it  prior- 
ity over  a  subsequently  acquired  judgment '^  (citing 
many  authorities). 

The  syllabus  in  Dimmick  v.  Rosenfeld,  34  Or.  101(55 
Pac.  100),  is  as  follows: 

*' After-acquired  property.  —  Lands  purchased 
through  an  agent  who  took  the  title  in  his  own  name, 
without  the  principal's  knowledge  or  consent,  and  then 
conveyed  to  her,  are  not  thereafter  subject  to  execution 
on  a  prior  judgment  against  the  agent,  since  he  had 
only  the  bare  legal  title  without  any  interest  in  the 
property  itself. '' 

At  page  104  of  34  Or.  (at  page  101  of  55  Pac.)  of  the 
opinion  we  find  this  quotation  from  Snyder  v.  Martin, 
17  W.  Va.  276  (41  Am.  Eep.  670) : 

**  Independent  of  any  statute  law,  the  lien  of  a  judg- 
ment is  a  charge  upon  the  precise  interest  which  the 
judgment  debtor  has,  and  upon  no  other.  The  ap- 
parent interest  of  the  debtor  can  neither  extend  nor 
restrict  the  operation  of  the  lien  so  that  it  shall  en- 
cumber any  greater  or  less  interest  than  the  debtor  in 
fact  possesses.  The  judgment  creditor  has  a  charge 
on  the  interests  of  the  defendant  in  the  land,  just  as 
they  stood  at  the  moment  the  lien  attached;  therefore, 
though  he  seems  to  have  an  interest,  yet,  if  he  have 
none  in  fact,  no  lien  can  attach.  The  rights  of  the 
judgment  lien  owner  cannot  exceed  those  which  he 
might  acquire  by  a  purchase  from  the  defendant,  with 
full  notice  of  all  existing  legal  or  equitable  rights  be- 
longing to  third  persons. ' ' 

6.  We  find  that  the  evidence  in  the  case  under  con- 
sideration clearly  shows  that  the  Salem  Hotel  property 
was  purchased  of  Mr.  Joseph  Meyers,  and  that  $19,250 
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was  paid  therefor,  with  Mrs.  Barnes '  money,  which  was 
obtftined  by  the  sale  of  real  estate  in  California ;  that 
the  Hofer  property  was  bought  and  paid  for  with 
$5,000,  the  money  of  Mrs.  Barnes,  which  was  raised 
npon  a  mortgage  given  on  her  real  estate  in  Los 
Angeles ;  that  the  Barber  property  was  purchased  with 
money  belonging  to  Mrs.  Barnes  for  $2,500,  raised  by 
hypothecating  her  Masonic  Temple  bonds.  The  decree 
as  to  these  three  parcels  of  property  is  aflfirmed.  As  to 
the  Burrows  property,  it  was  bought  for  $4,000,  It  is 
described  as  follows  in  the  complaint : 

"Also  beginning  at  a  stake  at  the  intersection  of 
Division  and  Liberty  Streets,  in  the  City  of  Salem, 
Marion  County,  Oregon,  and  bearing  north  from  the 
northwest  corner  of  block  No.  26  in  said  city  and  99  feet 
distant,  and  running  north  along  the  east  line  of  said 
Liberty  Street,  165  feet  to  a  stake ;  thence  east  165  feet 
to  a  stake;  thence  south  165  feet  to  a  stake;  thence 
west  165  feet  to  the  place  of  beginning,  and  situate  in 
Marion  County,  Oregon. 

**Also  the  following  described  premises  to  wit:  Com- 
mencing at  a  stake  on  the  east  line  of  Liberty  Street  in 
the  City  of  Salem,  one  hundred  and  sixty-five  (165) 
feet  north  from  the  point  where  the  east  line  of  Liberty 
Street  intersects  the  north  line  of  Division  Street,  as 
shown  by  the  recorded  plat  of  the  City  of  Salem ;  thence 
northerly  along  the  east  line  of  Liberty  Street,  twenty- 
five  (25)  feet;  thence  easterly,  at  a  right  angle  to  said 
Liberty  Street,  one  hundred  and  sixty-five  (165)  feet; 
thence  southerly  parallel  with  said  Liberty  Street, 
twenty-five  (25)  feet;  thence  westerly  one  hundred  and 
sixty-five  (165)  feet  to  the  place  of  beginning,  being 
and  lying  in  lot  No.  seven  of  the  unnumbered  block 
lying  immediately  north  of  block  No.  26  in  the  said 
City  of  Salem,  Marion  County,  Oregon.'^ 

Practically  all  the  testimony  in  regard  to  the  funds 
with  which  this  property  was  bought  is  that  of  Mr. 
Barnes,  to  the  effect  that  his  wife  bought  the  same  from 
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her  sister  for  her  mother;  that  he  **put  the  money  up*' ; 
that  it  was  some  he  received  for  wages ;  that  he  paid 
$4,000  for  it,  and  obtained  the  money  *  *  from  a  bank  ac- 
count of  my  own  in  Los  Angeles. ' '  The  evidence  fails 
to  show  that  this  piece  of  realty  was  purchased  with 
Mrs.  Barnes^  money.  Moreover,  Mrs.  Barnes  alleges 
in  her  complaint  that  she  advanced  the  sum  of  $26,750 
to  her  husband  for  the  purpose  of  buying  the  lands  de- 
scribed in  the  complaint.  The  Salem  Hotel  property  at 
$19,250,  the  Hofer  property  at  $5,000,  and  the  Barber 
property  at  $2,500  totals  that  amount,  $26,750,  leaving 
none  of  her  funds  for  appUcation  on  the  Burrows  prop- 
erty. 

7.  To  establish  a  resulting  trust  in  property  by  parol 
testimony  the  evidence  must  be  full,  clear  and  convin- 
cing. If  it  is  attended  by  doubt  and  uncertainty,  the 
writing  must  remain  the  highest  and  best  evidence: 
Snider  v.  Johnson,  25  Or.  328,  332  (35  Pac.  846) ; 
Barger  v.  Barger,  30  Or.  268  (47  Pac.  702) ;  Oregon 
Lumber  Co.  v.  Jones,  36  Or.  80,  85  (58  Pac.  769).  It  is 
not  enough  that  Barnes  may  have  intended  to  transfer 
the  Burrows  property  to  his  wife,  or  that  he  had  prom- 
ised to  do  so,  or  that  he  justly  owed  her  an  amount  of 
money  equal  to  the  price  thereof.  That  is  not  plain- 
tiff's claim  as  asserted  in  her  complaint.  The  decree 
of  the  lower  court  as  to  the  Burrows  property  is  modi- 
fied so  as  to  exclude  the  same  from  the  injunction. 

8.  It  is  contended  by  defendant  Spencer  that  the 
plaintiff  cannot  question  the  fairness  of  the  Spencer 
judgment,  for  the  reason  that  the  complaint  alleges  that 
such  judgment  was  duly  rendered.  That  pleading, 
however,  refers  to  this  judgment  as  a  pretended  one. 
Defendant's  answer  pleaded  ''that  the  consideration  of 
the  said  judgment  of  the  defendant  A.  B.  Spencer 
against  the  defendant  Legene  S.  Barnes  is  a  balance  of 
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$69,339,  found  due  said  Spencer  from  said  Barnes  by  the 
Superior  Court  in  and  for  the  county  of  Los  Angeles, 
State  of  California,  upon  an  enforced  accounting 
against  said  Barnes  of  a  partnership  business  con- 
ducted by  said  parties  from  August  28,  1907,  until  the 
autumn  of  the  year  1909,  for  the  sale  of  certain  iron 
mining  claims  in  the  State  of  California. ' ' 

In  reply  thereto,  the  plaintiff  properly  states  that 
Spencer  was  never  a  partner  of  defendant  L.  S.  Barnes, 
and  assails  the  equities  of  the  judgment  by  an  appro- 
priate reply  concerning  the  consideration  of  the  judg- 
ment. 

With  the  modification  above  mentioned,  the  decree  of 
the  lower  court  is  affirmed;  neither  party  to  recover 
costs  herein.  Modified.    Beheabino  Denied. 

Mb.  Justice  Eakik  did  not  sit 


Argued  October  27,  reversed  November  30,   1915,  rehearing  denied 

February  15,  1916. 

DAEBY  V.  HINDMAN/ 

(158  Pac.  56.) 

Wills — Contest — ^Burden  of  Proof  on  Proponent. 

1.  In  a  proceeding  to  contest  a  witl,  the  proponent  has  the  burden 
of  proof  to  establish  every  fact  necessary  to  make  a  valid  will,  in- 
cluding the  mental  capacity  of  the  testator. 

Wills — TestameoQtary  Capacity  of  Testator. 

2.  From  the  evidence  it  appears  that  at  the  time  the  alleged  will 
was  executed  the  testator  did  not  know  that  he  was  signing  a  will,  and 
the  whole  instrument  was  the  suggestion  of  other  minds,  the  signa- 
ture of  the  testator  being  made  by  another  person  holding  the  pen 
and  directing  his  hand,  such  will  being,  as  far  as  he  was  concerned, 

•As  to  what  constitutes  testamentary  capacity  or  incapacity,  see 
notes  in  27  L.  a.  A.  (N.  S.)  2;  L.  R.  A.  1915A,  443. 

On  presumption  and  burden  of  proof  as  to  testamentary  capacity, 
see  notes  in  17  L.  R.  A.  494;  36  L.  &.  A.  724,  733.  Bepobter. 
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a  wholly  unconscious  act,  and  for  lack  of  a  sound  and  disposing  mind, 
or  testamentary  capacity  on  the  part  of  said  testator,  such  alleged 
wiU  is  invalid. 

[As  to  testamentary  as  contrasted  with  contractual  capacity, 
■ee  note  in  Ann.  Oaa.  1016A,  362.] 

From  Baker :  Gustav  Anderson,  Judge. 

In  Banc.     Statement  by  Mr.  Justice  McBridb. 

This  is  a  proceeding  by  Mary  H.  Darby  against  Al- 
bert Hindman,  and  others,  contesting  the  validity  of 
the  will  of  one  Thomas  Huffman,  who  died  in  Baker 
Comity,  Oregon,  about  September  11, 1913.  An  instru- 
ment, purporting  to  be  his  last  will  and  testament,  was 
admitted  to  probate  on  October  23, 1913,  and  thereafter 
the  contestant  filed  her  petition  contesting  the  alleged 
will  on  the  ground  of  want  of  mental  capacity  in  the 
testator  to  execute  a  will.  The  County  Court  entered 
a  decree  sustaining  the  validity  of  the  will,  which  decree 
was  aflfirmed  by  the  Circuit  Court  upon  appeal,  and  con- 
testant appeals  to  this  court. 

Reversed.    BEHEARiNa  Denied. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  Alfred  8.  Bennett  and  Mr.  John  L.  Rand. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Claude  Hindman. 

Mr.  Justice  McBridb  delivered  the  opinion  of  the 
court. 

1.  The  burden  of  proof  was  upon  the  proponent  to 
establish  every  fact  necessary  to  make  a  valid  will,  in- 
cluding the  mental  capacity  of  the  testator:  Hubbard 
V.  Hubbard,  7  Or.  42 ;  Luper  v.  Werts  and  Smith,  19  Or. 
122  (23  Pac.  850) ;  Holman's  Will,  42  Or.  345  (70  Pac. 
908);  MendenhalVs  Will,  43  Or.  542  (72  Pac.  318,  73 
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Pac.  1033).  There  is  no  dispute  between  counsel  as  to 
the  rules  of  law  applicable  to  this  case ;  the  sum  of  all 
the  authorities  being : 

**A  sound  and  disposing  mind  or  testamentary  capa- 
city implies  that  the  testator  fully  understands  what 
he  is  doing  and  how  he  is  doing  it. ' ' 

2.  A  very  careful  examination  of  the  testimony  here 
fails  to  satisfy  us  of  the  testamentary  capacity  of  the 
decedent.  On  the  contrary,  we  are  convinced  that  at 
the  time  the  alleged  will  was  executed  he  was  in  a  semi- 
conscious condition,  and  that  he  was  neither  capable 
of  comprehending  his  relation  to  the  persons  who  were 
or  should  or  might  have  been  the  objects  of  his  bounty, 
or  the  scope  and  bearing  of  the  provisions  of  his  will. 
The  testimony  which  seems  to  us  to  be  the  most  likely  to 
be  disinterested  and  fair,  and  which  we  therefore  ac- 
cept, indicates  that  he  did  not  know  he  was  signing  or 
executing  a  will,  but  that  its  whole  contents  were  the 
suggestion  of  other  minds  and  his  signature,  which  was 
effected  by  another  person  holding  the  pen  and  direct- 
ing his  hand,  was,  so  far  as  he  was  concerned,  a  wholly 
unconscious  act,  and  of  no  more  validity  than  if  he  had 
been  then,  what  he  actually  was  a  few  hours  later,  a 
corpse.  The  testimony  is  very  conflicting,  and  a  dis- 
cussion of  it  in  detail  would  consume  many  pages  in  the 
Oregon  Eeports,  and  would  be  of  interest  or  benefit  to 
nobody,  and  we  therefore  state  only  the  ultimate  con- 
clusions arrived  at  from  our  study  of  the  testimony. 

The  decree  of  the  Circuit  Court  is  reversed,  and  a 
decree  will  be  entered  here  declaring  the  alleged  will  in- 
valid. Bevbbsbd.    Beheabing  Denied. 

79  Or.— 16 
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Argued  December  10,  1915,  modified  January  11,  rehearing  denied 

February  15,  1916. 

NICHOLAS  V.  TITLE  &  TEUST  CO.* 

(154  Pac.  391.) 

Easementa— Enjoining  Interference  When  Bemady  at  Law  is  Inad*- 
qnate. 

1.  Upon  proper  application  an  injunction  will  issue  to  restrain  in- 
terference with  an  owner's  easement,  when  it  is  shown  the  injury 
complained  of  is  irreparable,  or  the  intermeddling  is  continuous,  or 
that  the  remedy  at  law  to  recover  damages  for  such  injury  is  inade- 
quate. 

Equity— When  Objection  to  Jurisdiction  may  be  Waived. 

2.  A  court  of  equity  having  jurisdiction  to  protect  an  easement  at 
the  suit  of  the  owner,  any  defect  in  the  initial  pleading  is  waived 
when  defendant  fails  to  demur  for  lack  of  jurisdiction  of  the  subject 
matter,  and  then  by  praying  for  affirmative  relief  in  its  answer. 

Principal  and  Agent— Authority  of  Agent  Held  Out  by  Principal-^ 
EstoppeL 

8.  The  authority  of  an  agent  to  bind  his  principal  in  contracts 
with  a  third  party  is  measured,  not  only  by  .the  agent's  express  dele- 
gation of  power,  but  also  by  that  which  such  agent  is  held  out  by  the 
principal  as  possessing,  provided  such  third  party  had  reason  to  be- 
lieve, and  did  believe,  the  agent  was  acting  within  the  scope  of  his 
authority,'  and  such  party  would  sustain  a  loss  if  the  contract  was  not 
regarded  as  that  of  the  principal. 

Dedication— Principal   and  Agent — (General   Agent — ^Eyldence    Sofll- 
cient  to  Establish. 

4.  Where,  in  a  suit  to  determine  an  adverse  interest  in  real  prop- 
erty, evidence  examined  and  held  sufficient  to  establish  that  the 
owner  knowingly  permitted  intending  purchasers  to  believe  that  the 
printed  plat  exhibited  to  them  by  the  agent  of  such  owner  had  been 
duly  recorded,  and  also  that  he  held  out  agent  to  be  his  general  agent 
in  negotiating  sales  of  such  real  property. 

Dedication— Establishment  of  Dedication  by  ParoL 

5.  Where  it  is  sought  to  establish  a  parol  dedication,  evidence 
must  be  adduced  that  will  substantiate  a  clear  intention  to  devote 
some  particularly  described  land  to  a  public  use. 

[As  to  proof  of  dedication  of  highway,  see  note  in  57  Am.  St. 
Bep.  766.] 

Dedication— Intention  of  Owner  to  Make  Parol  Dedication  to  the 
Public. 

6.  In  a  suit  to  determine  an  adverse  interest  in  real  property,  evi- 
dence is  held  sufficient  to  establish  an  intention  on  the  part  of  the 

*0n  implied  easement  by  exhibiting  unfiled  plat  to  intending  pur^ 
chasers,  see  note  in  35  L.  &.  A.  (N.  8.)  938.  Beportsb. 
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owner  of  lots,  who  is  represented  by  a  general  agent  in  selling,  to 
make  a  parol  dedication  to  the  public,  as  designated  upon  a  printed 
plat  of  tke  property  shown  to  purchasers,  of  certain  streets  as  high- 
ways to  be  60  feet  in  width. 

Dedlcatton— Bepresentatioiis  by  Owner  to  Intended  Purchasers  —  Es- 
toppel in  Pais. 

7.  Where  the  owner  of  real  property  caused  the  same  to  be  sur- 
veyed and  platted  into  lots,  blocks  and  streets,  and  prepared  a  map 
thereof,  showing  the  lots  to  be  of  a  certain  size  and  the  streets  of  a 
certain  width,  which  map  he  exhibited  to  intending  purchasers,  and 
who  bought  prior  to  the  time  that  he  changed  his  mind  as  to  the 
width  of  the  streets,  though  he  intended  that  the  map  so  exhibited 
should  be  superseded  by  a  plat  differing  therefrom  as  to  the  width 
of  the  streets,  he  thereby  irrevocably  dedicates  to  the  public  the 
streets  as  shown  and  designated  on  the  map  so  exhibited,  for  the  rea- 
son Mich  conduct  and  the  circumstances  create  an  estoppel  in  pais. 

• 

Evidence — ^Best  Evidence — ^Duplicate  Introduced  in  Uen  -of  Original. 

8.  Section  712,  L.  O.  L.,  declares  there  shall  be  no  evidence  of 
the  contents  of  a  writing  other  than  the  writing  itself,  except  in  the 
following  cases:  1.  When  the  original  is  in  the  possession  of  the  party 
against  whom  the  evidence  is  offered,  and  he  withholds  it  under  the 
circumstances  mentioned  in  Section  782;  and  2.  When  the  original  can- 
not be  produced  by  the  party  by  whom  the  evidence  is  offered,  in  a 
reasonable  time,  with  proper  diHgence,  and  its  absence  is  not  owing 
to  his  neglect  or  default,  in  a  suit  brought  to  determine  an  adverse 
interest  in  real  property,  where  the  width  of  certain  streets  was  in- 
volved, and  the  question  for  decision  being  whether  the  owner  of  the 
property  had  represented,  by  exhibiting  to  intending  purchasers  a 
printed  map,  that  the  streets  were  of  a  certain  width,  two  duplicates 
of  the  printed  map  exhibited  to  the  purchaser  of  the  property,  being 
identified  as  such,  was  properly  admitted  in  evidence  for  plaintiff, 
although  no  testimony  was  offered  to  explain  the  failure  or  inability 
to  produce  the  original  from  which  the  duplicate  was  made,  for  the 
term  ''duplicate"  signifies  more  than  a  mere  copy,  being  identical  not 
only  verbally  but  also  in  legal  import. 

Dedicationr— Evidence  as  to  Width  of  Streets  and  Highways. 

9.  In  a  suit  brought  to  determine  an  adverse  interest  in  real  prop- 
erty, where  plaintiff  was  endeavoring  to  establish  that  certain  streets 
on  which  his  lots  abutted  were  60  feet  in  width,  and  prior  to  the  de- 
livery of  his  deed  the  original  purchaser  from  the  owner,  who  exe- 
cuted the  dedication  deed,  had  examined  the  block,  stepped  the  width 
of  the  highways  bordering  the  same,  found  them  to  be  60  feet,  and 
saw  them  marked  with  white  stakes  similar  to  the  one  received  in 
evidence,  his  attention  being  at  the  time  attracted  to  these  posts,  the 
admission  of  testimony  relating  to  the  stakes,  as  marking  the  lines 
of  one  of  the  streets,  was  not  erroneous. 

Dedication — ^Extinguishment  of  Public  Bight  by  Adverse  Possession. 

10.  Where  the  original  owner  of  lands,  before  selling,  caused  the 
same  to  be  platted  and  dedicated  to  the  public  the  streets  as  high- 
ways, the  statute  of  limitations  never  began  to  run  against  the  right 
of  the  successor  in  title  of  an  original  purchaser  from  such  original 
owner  to  insist  upon  the  maintenance  of  such  highways,  and  the  sale 


228  Nicholas  v.  Title  &  Trust  Co.  [79  Or. 


of  a  lot  bordering  upon  a  street  that  is  indicated  on  the  plat  amounta 
to  an  irrevocable  offer  by  the  dedicator,  that  the  proposed  highways, 
unless  legally  vacated,  shall  ever  after  remain  open  to  the  publie. 


Dedication — ^When  Acceptance  of  a  Donation  will  be 
p^ 

11.  A  formal  acceptance  of  a  donation  to  the  publie  is  unneces- 
sary, since  an  approval  of  the  gift  by  the  proper  municipal  officers 
will  be  implied. 

Dedication— Orantees  of  Dedicator  may  ETtingiiinh  Bight  of  Pnblic 
to  a  Street. 

12.  The  rights  of  the  public  in  and  to  a  dedicated  street  may  be 
extinguished  by  the  grantees  of  the  dedicator,  by  an  unlawful  en- 
croachment thereon  for  the  period  of  the  statute  of  limitations,  which 
purpresture  raises  an  estoppel  against  the  municipality  on  the  ground 
of  its  officers  failing  to  assert  a  right  to  such  easement. 

Dedication — ^Estoppel — ^ImpUed  Notice  to  Orantee. 

13!  Where  the  grantee  in  a  deed  of  platted  lands  from  the  owner, 
who,  by  exhibiting  a  plat  to  intending  purchasers,  had  marked  thereon 
dedicated  highways,  could  have  ascertained  the  fact  by  white  stakes 
driven  in  the  ground,  to  mark  the  boundary  line  of  such  highways, 
so  as  to  induce  further  investigation  as  to  the  source,  nature  and 
extent  of  the  easements,  such  grantee  was  estopped  to  deny  that  the 
owner  of  the  land  had  made  a  parol  dedication  binding  upon  it, 
although  it  secured  title  for  valuable  consideration  by  mesne  con- 
veyances. 

From  Clatsop :  James  A.  Eakin,  Judge. 

Department  1.  Statement  by  Mr.  Chief  Justice 
Moore. 

This  is  a  suit  to  determine  an  adverse  interest  in  real 
property.  The  complaint  alleges  in  effect  that  the 
plaintiff,  H.  B.  Nicholas,  is  the  owner  and  in  the  posses- 
sion of  block  23  in  Gearhart  Park,  Clatsop  County, 
Oregon ;  that  this  block  is  bounded  on  the  east  by  Sum- 
mit Avenue,  which  is  60  feet  wide,  and  on  the  south  by 
Seventh  Street,  of  the  same  width ;  that  plaintiff  has  an 
easement  in  and  a  right  to  the  use  of  the  avenue  and 
street  mentioned  to  their  full  width  bordering  upon  that 
block ;  that  the  defendant,  the  Title  &  Trust  Company, 
a  corporation,  claims  all  that  part  of  Seventh  Street  so 
described,  the  east  half  of  Summit  Avenue  at  the  place 
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specified,  and  also  some  interest  in  such  block,  which 
claims  are  without  right  and  void. 

The  answer  denies  the  material  averments  of  the 
complaint,  and  alleges  in  substance  that  Sununit  Ave- 
nue is  only  25  feet  wide,  and  that  Seventh  Street  does 
not,  and  never  did,  extend  south  of  the  block  mentioned, 
setting  forth  the  facts  whereby  the  defendant  asserts  a 
title  to  the  land  joining  the  block  on  the  south,  and  also 
the  premises  bounded  by  a  line  25  feet  east  of  the  east 
border  of  the  block  specified.  The  prayer  of  the  an- 
swer is  in  part : 

' '  That  plaintiff  be  forever  barred  and  estopped  from 
making  or  asserting  any  claim  in  or  to  said  property 
and  the  use  and  enjoyment  of  said  streets,  otherwise 
than  are  set  forth  and  described  in  the  duly  recorded 
map  and  plat  thereof." 

The  reply  put  in  issue  the  allegations  of  new  matter 
in  the  answer,  whereupon  the  cause  was  tried,  resulting 
in  a  decree  establishing  Seventh  Street  south  of  block 
23  to  be  60  feet  wide,  and  Summit  Avenue  east  of  that 
block  to  be  only  25  feet  in  width,  and  both  parties  ap- 
peal. Modified.    Rehearing  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  William  D.  Fenton,  Mr.  Ben  C.  Dey  and  il/r.  Ken- 
neth L.  Fenton,  with  an  oral  argument  by  Mr.  Kenneth 
L.  Fenton.  * 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  R.  W.  Nicholas,  Mr.  W.  C.  Nicholas  and  Mr.  New- 
ton McCoy,  with  oral  arguments  by  Mr.  R.  W.  Nicholas 
and  Mr.  W.  C.  Nicholas. 

Opinion  by  Mr.  Chief  Justice  Moorb. 

The  evidence  shows  that  in  the  year  1888  M.  J. 
Kinney  purchased  a  large  tract  of  land  in  Clatsop 
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County,  Oregon,  bordering  on  the  Pacific  Ocean,  and 
soon  thereafter  caused  a  part  of  the  premises  to  be  sur- 
veyed into  lots,  blocks,  streets,  etc.  A  map,  purporting 
to  set  forth  the  outlines  of  the  survey,  was  prepared, 
and  1,000  copies  were  printed,  and  entitled : 

*  *  Gearhart  Park,  as  laid  out  and  recorded  by  M.  J. 
Kinney ,  Clatsop  Co.,  Oregon.  Regular  lots,  50x100. 
Scale,  1  inch  300  ft.  W.  I.  Crawford,  Gen.  Agt.  Gear- 
hart  Park,  Seaside,  Oregon. ' ' 

The  printed  plat  contains  lines  representing  cross- 
streets  extending  from  Cottage  Avenue  on  the  west  to 
the  Astoria  &  South  Coast  Railroad  on  the  east,  which 
streets  are  numbered,  commencing  at  the  north,  from 
First  to  Twelfth,  respectively.  Block  23,  as  indicated, 
is  situated  immediately  east  of  a  creek  and  bounded  on 
the  north  by  Sixth  Street,  on  the  east  by  Summit 
Avenue,  and  on  the  south  by  Seventh  Street,  each  be- 
ing designated  by  paralled  lines  which,  according  to  the 
scale  specified,  represent  the  streets  as  being  60  feet 
wide.  The  map  referred  to  depicts  all  the  land  em- 
braced in  Gearhart  Park  as  segregated  into  a  park,  lots, 
blocks,  streets,  etc. 

Mr.  Kinney  and  his  wife,  on  August  21,  1890,  duly 
acknowledged  a  plat  of  Gearhart  Park,  whereupon  the 
east  end  of  Seventh  Street  is  represented  as  terminat- 
ing at  the  stream  mentioned,  which  is  called  Neacoxie 
Creek.  Summit  Avenue  is  indicated  as  being  the  first 
highway  east  of  the  creek,  extending  south  from  First 
Street  to  the  southeast  corner  of  block  23,  and  is 
marked  by  parallel  lines  denoting  a  space  of  25  feet. 
Kinney  and  his  wife  on  September  2, 1890,  executed  to 
Mrs.  Winnie  H.  Waite  a  deed  conveying: 

* '  All  of  block  number  twenty- three  in  Gearhart  Park, 
in  Clatsop  County,  Oregon,  as  said  park  has  been  laid 
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out  by  us  and  recorded  in  the  office  of  the  recorder  of 
conveyances  of  said  county. ' ' 

The  plat  so  acknowledged  was  filed  for  record  Sei>- 
tember  11,  1890,  and  Mrs.  Waite  's  deed  was  also  filed 
for  the  same  purpose  November  24th  of  that  year.  Mr. 
Kinney,  in  July,  1899,  appointed  Newton  McCoy  his 
agent  to  sell  lots  and  subscribed  his  name  to  a  writing 
which  so  far  as  material  herehi  reads : 

**In  consideration  of  one  dollar  and  valuable  services 
to  be  performed  by  said  Newton  McCoy,  we  hereby  give 
him  for  three  months  from  the  date  hereof  the  exclu- 
sive sale  of  the  real  property  in  Gearhart  Park  at  the 
prices  indicated  upon  the  plat  of  said  park  hereto  at- 
tached, marked  *  Exhibit  A, '  and  made  a  part  hereof. ' ' 

The  plat  thus  referred  to,  with  the  memorandum  at- 
tached, was  duly  identified  and  received  in  evidence, 
and  is  a  duplicate  of  the  printed  plat,  having  noted 
thereon  in  red  ink,  between  lines  representing  lots,  vari- 
ous numbers  ranging  from  50  to  500.  Kinney  also  con- 
veyed away  block  24,  which  lies  immediately  north  of 
block  23,  but  is  separated  from  it  by  Sixth  Street.  He 
on  January  24,  1905,  executed  to  the  Theo.  Kruse 
Catering  Company,  a  corporation,  a  deed  of  all  lots, 
blocks,  and  tracts  in  Gearhart  Park  then  remaining  un- 
sold. This  conveyance  included  all  the  land  in  the  park 
east  of  the  creek,  except  blocks  23  and  24.  The  County 
Court  of  Clatsop  County  made  an  order,  January  3, 
1906,  vacating  all  the  streets  and  avenues  east  of  the 
creek  that  are  noted  on  the  recorded  plat,  except  Sixth 
Street  and  the  parts  of  Fifth  Street  and  of  Summit 
Avenue  which  are  north  and  east  of  blocks  23  and  24. 
All  the  unsold  lots,  blocks  and  tracts  in  the  Park,  which 
were  so  owned  by  the  corporation  last  named,  were  duly 
transferred  by  mesne  conveyances  to  the  defendant, 
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which  became  vested  with  the  legal  title  thereto  March 
29, 1910. 

Sixth  Street,  between  blocks  23  and  24,  was  excavated 
to  a  depth  of  15  feet  or  more  below  the  surface  of  the 
ground  at  that  place.  Thereafter,  to  wit,  on  May  11, 
1911,  Mrs.  Waite  and  her  husband  executed  a  war- 
ranty deed,  conveying  ''all  of  block  23  of  Gearhart 
Park,  in  Clatsop  County,  Oregon,''  to  the  plaintiff,  who 
had  paid  for  the  land  before  he  examined  the  records 
of  that  county,  and  without  knowing  that  the  printed 
plat  had  not  been  recorded.  The  defendant  caused  a 
survey  to  be  made  of  its  real  property  east  of  the  creek, 
immediately  south  of  block  23  when  extended  to  the 
railroad,  and  on  November  4,  1911,  acknowledged  a 
map  thereof  whereon  the  land  portrayed  is  designated 
as  ''Woodland  Park  Addition  to  Gearhart  Park," 
which  plat  was  filed  for  record  on  the  13th  day  of  that 
month.  By  the  latter  survey  no  street  borders  upon 
the  south  line  of  block  23.  No  improvement  of  any 
highway  east  of  the  creek  has  been  made,  except  on 
Sixth  Street.  Teams  drawing  wagons  have  passed  " 
back  and  forth  along  Summit  Avenue  for  some  dis- 
tance south  of  Sixth  Street,  though  much  of  the  way  is 
covered  with  standing  timber.  If  the  angle  of  repose 
be  assumed  as  45°,  and  Summit  Avenue  is  only  25  feet 
wide,  as  decreed,  it  would  necessarily  follow  that,  in 
cutting  down  that  highway  to  intersect  Sixth  Street, 
the  bottom  of  the  banks  of  the  excavation  would  termi- 
nate in  a  line  2%  feet  above  the  grade  immediately 
to  the  north. 

The  plaintiff  in  the  summer  of  1911  orally  informed 
the  defendant,  and  on  August  29, 1912,  and  October  1st 
of  the  latter  year,  respectively,  gave  to  it  written  no- 
tices, that  he  claimed  and  should  attempt  to  establish 
an  easement  60  feet  in  width  on  the  east  and  south 
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of  his  land.  No  acknowledgment  of  his  claim  having 
been  made,  this  suit  was  instituted  May  5,  1913,  and 
terminated  as  hereinbefore  mentioned.  E.  P.  Waite, 
who  negotiated  the  purchase  of  block  23  for  his  wife, 
testified  that  he  bought  the  land  from  M.  J.  Kinney 
through  the  latter 's  agent,  W.  I.  Crawford.  In  refer- 
ring to  the  printed  plat,  a  duplicate  of  which  was  re- 
ceived in  evidence,  the  witness  stated  upon  oath  that 
it  was  similar  to  the  one  which  he  saw  in  the  oflSce  of 
such  principal  and  agent  at  the  time  he  purchased; 
that  in  company  with  Mr.  Crawford  he  personally  ex- 
amined block  23  before  buying  it  and  adverting  to  the 
dedicated  highways  by  which  the  land  was  bordered 
he  stated: 

*'And  at  the  time  my  understanding  with  the  agent 
was  that  there  were  60-foot  streets  around  the  whole 
block." 

Alluding  to  white  stakes  which  he  then  saw  driven 
in  the  ground  to  indicate  the  width  of  such  streets,  and 
comparing  them  with  a  stake  which  had  been  received 
in  evidence,  he  testified: 

''My  remembrance  is  refreshed  by  this  very  stake. 
I  particularly  noticed  and  observed  that  they  were 
rather  larger  than  what  was  ordinarily  put  into  plat- 
tings,  it  seemed  to  me.  *  * 

'*Q.  Do  you  remember  any  representations  that 
were  made  with  respect  to  these  streets,  further  than 
what  is  shown  by  the  map? 

*  *  A.  No ;  I  think  nothing  more  than  that  I  was  given  to 
understand  that  they  were  all  60-foot  streets.  Why  I 
mentioned  this  is  the  fact  that  in  buying  that  block,  as 
the  building  portion  was  shortened  on  the  west  side  by 
the  stream,  Neacoxie,  I  was  distinctly  informed  that  the 
streets  bordering  it  (the  block)  on  the  south,  east,  and 
north  were  60  feet,  which  would  exclude  any  one  build- 
ing closer  or  encroaching  on  my  block  lines,  thus  mak- 
ing it  more  desirable.'' 
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On  cross-examination  this  witness  was  asked: 

**Ton  bonght  this  property  more  upon  your  own  view 
of  the  premises,  by  going  upon  it  and  stepping  the  dis- 
tances off,  rather  than  by  this  so-called  plat,  here 
marked  'Plaintiff's  Exhibit  A/ 

**A.  Yes,  sir;  except  by  stepping  distances  off. 

**Q.  Tou  were  not  guided  by  that  to  any  extent? 

**A.  I  am  not  positive  but  when  Mr.  Crawford  and  I 
went  over  the  ground  that  he  had  one  of  these  maps 
[meaning  the  printed  plat],  and  as  we  passed  along  and 
would  look  at  a  block  we  would  verify  it  on  the  map,  un- 
til I  made  my  selection.  We  must  have  had  something 
to  guide  us  as  well,  and  I  think  he  used  one  of  these 
public  plats,  which  he  took  from  his  oflSce  or  carried  in 
his  pocket;  but  they  had  them  distributed  all  around, 
you  know. ' ' 

This  witness  further  testified  that  lots  were  offered 
him  by  Mr.  Crawford  south  of  block  23. 

The  plaintiff,  an  attorney,  testified  that,  when  he 
purchased  block  23,  he  found  the  stake  set  to  mark  the 
southeast  comer;  that  60  feet  east  thereof  he  found 
another  stake,  which  he  subsequently  broke  off,  and  the 
latter  post,  having  been  identified,  was  received  in  evi- 
dence ;  that  he  thereafter  found  north  of  block  23  eight 
other  white  stakes,  similar  to  the  one  last  referred  to, 
which  posts  were  set  to  mark  the  comers  of  blocks  in 
parallel  lines  60  feet  apart,  designating  Summit  Ave- 
nue as  originally  surveyed  and  appearing  on  the 
printed  plat;  and  that  Mr.  Waite,  a  brother-in-law, 
showed  him  a  duplicate  of  the  printed  plat  before  buy- 
ing the  block,  whereupon  the  witness  advised  that  the 
premises  could  be  safely  purchased,  since  the  streets 
bordering  thereon  were  60  feet  in  width. 

W.  R,  Nicholas,  the  plaintiff's  son,  who  is  a  sur- 
veyor, corroborates  his  father's  testimony  in  respect 
to  the  discovery  of  the  stakes  and  the  places  where 
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they  were  standing.  This  witness  was  unable  to  find 
any  stakes  set  at  25  feet,  or  any  other  distance  less 
than  60  feet,  east  of  the  west  line  of  Summit  Avenue, 
nor  could  he  find  any  stakes  east  of  the  creek  marking 
the  south  line  of  Seventh  Street. 

M.  J.  Kinney  testified  that  he  never  dedicated  or 
intended  to  give  to  the  public  any  real  property  south 
of  block  23 ;  that  he  may  have  had  an  agreement  with 
some  intending  purchasers  as  to  the  sale  of  lots,  but 
did  not  think  he  had  delivered  to  them  any  deeds  until 
the  plat  was  recorded;  that  he  marked  in  lead  pencil 
the  prices  to  be  demanded  for  lots  on  a  plat  which  he 
gave  to  Mr.  Crawford,  who  made  many  sales  for  him ; 
that  he  had  no  surveys  made,  except  such  as  are  de- 
lineated on  the  recorded  plat;  and  that  he  never  in- 
tended to  dedicate  any  part  of  the  premises  in  con- 
formity with  the  printed  plat,  in  referring  to  which  he 
stated  upon  oath : 

* '  I  never  saw  this  plat  until  after  it  was  printed. 
* '  Q.  Do  you  remember  when  it  was  printed  1 
**A.  No;  I  think  not.  I  think  Mr.  Crawford  started 
out  to  advertise  this  property  considerable,  and  he  got 
out  this,  and  he  got  out  an  advertisement  sheet,  and  he 
got  it  out  before  I  saw  him ;  when  I  did  see  him,  I  called 
his  attention  to  some  irregularities  in  it,  but  it  was  too 
late  to  stop  it,  because  it  had  already  been  printed. '/ 

This  witness,  referring  to  Seventh  Street  east  of  the 
creek,  testified: 

**I  think  it  was  my  intention  that  there  should  be  a 
street  running  along  south  of  block  23  and  blocks  37  and 
36,  but  it  was  not  dedicated. '' 

In  answer  to  the  question,  **Did  you  ever  authorize 
Mr.  Crawford  to  get  out  this  map  shown  as  Plaintiff's 
Exhibit  'A'T''  he  replied,  **I  certainly  did  nof  On 
cross-examination,  however,  Mr.  Kinney  admitted  he 
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had  two  surveys  made  of  the  land  west  of  the  creek; 
but,  the  first  having  been  found  to  be  erroneous,  he 
caused  a  resurvey  to  be  made.  Referring  to  the 
printed  plat,  to  which  was  attached  the  written  ap- 
pointment of  Mr.  McCoy,  the  witness  stated  upon  oath 
that  he  did  not  write  the  figures  appearing  in  red  ink 
upon  that  map,  nor  did  he  believe  he  authorized  such 
notation.  Alluding  to  the  representations  imputed  to 
his  agent  in  negotiating  a  sale  of  block  23,  he  further 
testified : 

*'Mr.  Crawford  had  no  right  to  sell  any  property 
contrary  to  the  abstracts  and  plats  that  I  furnished 
him ;  if  he  did,  he  went  beyond  his  duty. 

**Q.  Mr.  Crawford  was  your  duly  authorized  agent 
in  the  sale  of  the  property,  all  the  time  from  the  time 
of  platting,  until  when  1 

'  *  A.  He  sold  property  during  the  latter  part  of  1890, 
and  during  the  year  1891. 

''Q.  Well,  wasn't  he  your  agent  in  contracting  for 
the  sale  of  property  in  Gearhart  Park,  before  you  filed 
the  plat  for  record  f 

*'A.  Limited  only.'' 

The  foregoing  is  deemed  to  be  a  fair  sununary  of 
suflScient  of  the  evidence  to  illustrate  the  legal  prin- 
ciples involved. 

1.  It  is  argued  by  defendant's  counsel  that  the  plain- 
tiff had  a  full,  complete  and  adequate  remedy  at  law 
for  the  redress  of  his  supposed  grievances,  thereby 
precluding  a  resort  to  a  court  of  equity,  and,  such  be- 
ing the  case,  an  error  was  committed  in  denying  a 
motion  to  dismiss  the  suit.  No  demurrer  to  the  com- 
plaint appears  to  have  been  interposed.  Upon  proper 
application  a  court  of  equity  will  enjoin  interference 
with  an  owner's  easement,  when  the  injury  complained 
of  is  irreparable,  or  the  intermeddling  is  continuous, 
or  the  remedy  at  law  for  the  recovery  of  damages  will 


Feb.  1916.]      Nicholas  v.  Title  &  Trust  Co.  237 

be  inadequate:  10  Am.  &  Eng.  Ency.  Law  (2  ed.),  431; 
14  Cyc.  1216;  Washburn,  Easements  (4  ed.),  747; 
Church  V.  Portland,  18  Or.  73  (22  Pac.  528,  6  L.  R.  A. 
259) ;  Morse  v.  Whitcomb,  54  Or.  412  (102  Pac.  788, 
103  Pac.  775, 135  Am.  St.  Eep.  832) ;  Gyra  v.  Windier, 
40  Colo.  366  (13  Ann.  Cas.  841-849). 

2.  A  court  of  equity  thus  having  general  jurisdic- 
tion to  protect  an  easement  at  the  suit  of  an  owner, 
any  defect  in  a  complaint,  interposed  for  that  purpose 
in  such  forum,  is  waived  when  the  defendant  fails  to 
demur  for  lack  of  jurisdiction  of  the  subject  matter 
and  also  joins  in  an  application  for  equitable  relief: 
Kitcherside  v.  Myers,  10  Or.  21,  23;  O'Hara  v.  Parker, 
27  Or.  156  (39  Pac.  1004);  Security  Co.  v.  Baker 
County,  33  Or.  338  (54  Pac.  174) ;  State  v.  Blize,  37  Or. 
404  (61  Pac.  735) ;  Moore  v.  Shofner,  40  Or.  488  (67 
Pac.  511) ;  Investment  Co.  v.  Garhade,  41  Or.  123  (68 
Pac.  6);  Killgore  v.  Carmichael,  42  Or.  618  (72  Pac. 
637) ;  Maxwell  v.  Frazier,  52  Or.  183  (96  Pac.  548,  18 
L.  E.  A.  (N.  S.)  102) ;  Bradtl  v.  Sharkey,  58  Or.  153 
(113  Pac.  653) ;  Carroll  v.  McLaren,  60  Or.  233  (118 
Pac.  1034) ;  ^owsman  v.  Anderson,  62  Or.  431  (123 
Pac.  1092,  125  Pac.  270).  The  defendant  by  failing 
to  demur  to  the  complaint,  and  by  praying  for  affirma- 
tive  relief  in  its  answer,  thereby  waived  all  questions 
of  jurisdiction,  since  a  court  of  equity  has  the  right 
to  hear  and  determine  suits  involving  easements. 

3.  The  important  question  to  be  considered  is 
whether  or  not  the  act  of  Mr.  Kinney  in  appointing 
Mr.  Crawford  to  sell  his  lots  and  blocks  in  Gearhart 
Park,  and  in  knowingly  permitting  that  agent  to  ex- 
hibit to  intending  purchasers  a  duplicate  of  the  printed 
plat,  upon  which  Summit  Avenue  was  represented  as 
being  60  feet  wide  and  Seventh  Street,  east  of  Neacoxie 
Creek,  as  of  equal  width,  estops  the  defendant  as  a 


238  Nicholas  v.  Title  &  Trust  Co,  [79  Or. 

subsequent  grantee  from  denying  the  representations 
so  contained  on  the  printed  plat  as  against  the  plain- 
tiff as  the  successor  in  interest  of  Mrs.  Waite  the  origi- 
nal purchaser  of  block  23.  The  authority  of  an  agent 
to  bind  his  principal  in  contracts  made  with  a  third 
party  is  measured,  not  only  by  the  agent  *s  express 
delegation  of  power,  but  also  by  that  which  he  is  held 
out  by  the  principal  as  possessing,  provided,  however, 
the  third  party  had  reason  to  believe  and  did  believe 
the  agent  was  acting  within  and  not' ei^eeding  his 
authority,  and  such  party  would  sustain  a  loss  if  the 
contract  was  not  regarded  as  that  of  the  principal: 
Hardwick  v.  State  Insurance  Co.,  20  Or.  547  (26  Pac. 
840) ;  Hahn  v.  Guardian  Assur.  Co.,  23  Or.  576  (32  Pac. 
683,  37  Am.  St.  Eep.  709) ;  Connell  v.  McLaughlin,  28 
Or.  230  (42  Pac.  218);  Harrishurg  Lumber  Co.  v. 
Washburn,  29  Or.  150,  156  (44  Pac.  390) ;  Durhee  v. 
Carr,  38  Or.  189  (63  Pac.  117) ;  Neppach  v.  Oregon  S 
California  R.  R.  Co.,  46  Or.  374  (80  Pac.  482,  7  Ann. 
Gas.  1035) ;  Rumble  v.  Cummings,  52  Or.  203  (95  Pac. 
nil). 

4.  It  will  be  remembered  that  Mr.  Kinney  testified 
Mr.  Crawford  possessed  only  limited  authority  to  rep- 
resent him  in  selling  lots  and  blocks.  This  statement, 
as  between  them,  is  undoubtedly  true  as  a  matter  of 
fact;  but  as  to  a  third  person  who  dealt  with  the  agent 
such  sworn  declaration  is  not  a  correct  expression  of 
the  law  applicable  to  the  circumstances  of  this  case. 
By  permitting  Mr.  Crawford  to  exhibit  to  intending 
purchasers  a  duplicate  of  the  printed  plat,  entitled 
*'Gearhart  Park  as  laid  out  and  recorded  by  M.  J. 
Kinney,  *  *  W.  I.  Crawford,  Gen.  Agent,''  the  prin- 
cipal thereby  tacitly,  at  least,  represented  that  the 
agency  was  not  special  and  that  the  plat  so  displayed 
had  been  duly  recorded.    From  Mr.  Kinney's  sworn 
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statement  that  he  marked  in  lead  pencil  the  prices  of 
lots  and  blocks  on  a  plat  which  he  delivered  to  Mr. 
Crawford,  it  is  reasonable  to  infer  that  such  map  was 
a  duplicate  of  the  printed  plat.  This  deduction  is 
strengthened  by  the  written  appointment  of  Mr.  Mc- 
Coy attached  to  another  printed  plat  on  which  were 
noted  in  red  ink  figures  representing  the  prices  de- 
manded for  the  separate  pieces  of  real  property  which 
were  offered  for  sale.  As  to  who  wrote  such  numbers 
on  that  plat  is  immaterial.  The  conclusion  seems  ir- 
resistible that  Mr.  Kinney  knowingly  permitted  in- 
tending purchasers  to  believe  the  printed  plat  had  been 
duly  recorded  and  also  that  he  held  out  Mr.  Crawford 
as  his  general  agent  in  negotiating  sales  of  real  prop- 
erty in  Gearhart  Park. 

Did  Mr.  Kinney,  by  such  representations  and  con- 
duct, make  a  parol  dedication  of  Summit  Avenue  to 
the  width  of  60  feet  east  of  block  23,  and  of  Seventh 
Street  of  equal  width  extending  south  of  that  block, 
as  indicated  on  the  printed  plat,  notwithstanding  dif- 
ferent designations  of  such  contemplated  highways 
appear  on  the  recorded  plat?  It  will  be  kept  in  mind 
that  Mr.  Kinney  testified  two  surveys  of  land  in  Gear- 
hart  Park  were  made  west  of  Neacoxie  Creek.  From 
the  discovery  of  white  stakes  driven  in  the  ground  in 
parallel  lines  60  feet  apart,  it  is  believed  the  first  sur- 
vey included  land  east  of  that  stream,  and  that  such 
stakes  were  undoubtedly  intended  originally  to  mark 
the  boundaries  of  Summit  Avenue.  The  stake  received 
in  evidence  and  brought  up  discloses  on  two  sides  at 
right  angle  the  letters,  **Str,''  and  on  the  third  side 
the  letters  and  figures,  *'B137,''  which  number  corre- 
sponds with  that  of  the  block  designated  at  that  place 
on  the  printed  plat  and  indicating  the  southwest  comer 
of  such  block.    The  letters  *'Str''  on  both  sides  of  the 
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stake  as  indicated  designate  Summit  Avenue  on  the 
west  and  Seventh  Street  on  the  south.  It  is  fairly  to 
be  inferred  that  divisions  of  real  property,  as  de- 
lineated on  the  printed  plat,  were  made  to  correspond 
with  the  lines  of  the  iBrst  survey,  and  that  Mr.  Craw- 
ford used  a  duplicate  of  that  plat  to  designate  par- 
ticular lots  and  blocks  when  negotiating  with  Mr. 
Waite  for  the  sale  of  block  23,  before  the  second  plat 
was  filed  for  record.  Whether  or  not  Mrs.  Waiters 
deed  was  delivered  when  it  was  acknowledged  is  im- 
possible accurately  to  determine  from  the  evidence  be- 
fore ps.  Mr.  Kinney's  testimony  is  to  the  effect  that 
he  believed  no  deeds  were  delivered  to  purchasers  until 
after  the  plat  was  recorded,  though  some  deeds  were 
acknowledged  prior  thereto.  It  is  believed  the  printed 
plat  antedates  the  making  of  the  recorded  plat,  and 
that  the  former  was  used  by  Mr.  Crawford  in  negotiat- 
ing a  sale  of  block  23,  and  employed  in  pointing  out 
on  the  ground  the  contemplated  highways  by  which 
the  premises  were  bordered. 

It  has  been  repeatedly  held  that  when  an  owner  of 
land  causes  it  to  be  surveyed  into  lots,  blocks,  streets 
and  alleys,  pursuant  to  which  measurements  a  map  is 
prepared,  representing  the  Unes  run  upon  the  ground, 
and  he  exhibits  that  map  to  intending  purchasers  in 
consummating  the  sale  of  real  property  indicated  on 
the  plat,  he  thereby  irrevocably  dedicates  to  the  public 
the  contemplated  highways,  parks  and  commons  thus 
designated,  and  no  acceptance  by  any  corporate  au- 
thority is  essential  to  give  validity  to  the  donation: 
Lownsdale  v.  Portland,  1  Or.  398  (Fed.  Cas.  No.  8579) ; 
Leland  v.  Portland,  2  Or.  46 ;  Carter  v.  Portland,  4  Or. 
339;  Meier  v.  Portland  Cable  Ry.  Co.,  16  Or.  500  (19 
Pac.  610,  1  L.  E.  A.  856) ;  Hogue  v.  Alhina,  20  Or.  182 
(25  Pac.  386, 10  L.  E.  A.  673) ;  Steel  v.  Portland,  23  Or. 
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176  (31  Pac.  479) ;  Spencer  v.  Peterson,  41  Or.  257  (68 
Pac.  519,  1108) ;  Nodine  v.  Union,  42  Or.  613  (72  Pac. 
582) ;  Oregon  City  v.  Oregon  <&  California  R.  Co,,  44 
Or.  165  (74  Pac  924) ;  Christian  v.  Eugene,  49  Or.  170 
(89  Pac.  419) ;  Moore  v.  Fowler,  58  Or.  292  (114  Pac. 
472);  Kuck  V.  Wakefield,  58  Or.  549  (115  Pac.  428); 
Harris  v.  St.  Helens,  72  Or.  377  (143  Pac.  941). 

5.  In  order  (b  establish  a  parol  dedication,  evidence 
must  be  adduced  tending  to  substantiate  a  clear  in- 
tention to  devote  some  particularly  described  land  to 
a  public  use:  Lewis  v.  Portland,  25  Or.  133  (35  Pac. 
256,  22  L.  R.  A.  736,  42  Am.  St.  Rep.  772) ;  Morse  v. 
Whitcomb,  54  Or.  412  (102  Pac.  788,  103  Pac.  775,  135 
Anu  St.  Rep.  832) ;  Parrott  v.  Stewart,  65  Or.  254  (132 
Pac.  523) ;  Jones  v.  Teller,  65  Or.  328  (133  Pac.  354). 

6,  7.  A  consideration  of  all  the  evidence  tends  to 
establish  an  intention  on  the  part  of  Mr.  Kinney  to 
make  a  parol  dedication,  to  the  public,  as  contemplated 
highways  60  feet  in  width,  of  the  parts  of  Summit 
Avenue  and  Seventh  Street  that  border  upon  block  23, 
as  indicated  upon  the  printed  plat,  though  he  subse- 
quently intended  that  map  sl;ould  be  superseded  by 
the  recorded  plat ;  but  sales  of  land  in  Gearhart  Park 
having  been  made  by  exhibiting  to  purchasers  a  dupli- 
cate of  the  printed  plat  before  the  other  map  was  re- 
corded, such  circumstances  create  an  estoppel  in  pais, 
preventing  him  from  asserting  any  survey  contrary  to 
that  evidenced  by  the  printed  plat,  so  far  as  block  23 
might  be  affected  thereby. 

8.  The  plaintiff's  counsel,  without  offering  any  tes- 
timony to  explain  his  failure  or  inability  to  produce 
the  original  plat  of  the  survey  of  Gearhart  Park,  from 
which  map  it  is  asserted  the  printed  copies  must  have 
been  made,  was  permitted,  over  objection  and  excep- 
79  or.—ie 
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Hon,  to  submit  in  evidence  two  of  such  duplicates,  and 
it  is  maintained  that  errors  were  thereby  committed. 
The  statute  invoked  to  sustain  the  legal  principle  in- 
sisted upon,  as  far  as  involved  herein,  reads : 

'*  There  shall  be  no  evidence  of  the  contents  of  a 
writing,  other  than  the  writing  itself,  except  in  the  fol- 
lowing cases : 

**1.  When  the  original  is  in  the  possession  of  the 
party  against  whom  the  evidence  is  offered,  and  he 
withholds  it  under  the  circumstances  mentioned  in  Sec- 
tion 782. 

*'2.  When  the  original  cannot  be  produced  by  the 
party  by  whom  the  evidence  is  offered,  in  a  reasonable 
time,  with  proper  diligence,  and  its  absence  is  not 
owing  to  his  neglect  or  default'* :  Section  712,  L.  0.  L. 

The  clause  thus  referred  to,  in  the  language  quoted, 
is  as  follows: 

*  *  The  original  writing  shall  be  produced  and  proved 
except  as  provided  in  Section  712.  If  the  writing  be  in 
the  <5ustody  of  the  adverse  party,  he  must  first  have 
reasonable  notice  to  produce  it.  If  he  then  fail  to  do 
so,  the  contents  of  the  writing  may  be  proved  as  in  case 
of  its  loss ;  but  the  notice  to  produce  it  is  not  necessary 
where  the  writing  itself  is  a  notice,  or  where  it  has  been 
wrongfully  obtained  or  withheld  by  the  adverse 
party'' :  Section  782,  L.  0.  L. 

In  order  to  uphold  the  rule  thus  declared,  reliance 
is  placed  upon  the  case  of  Jones  v.  Teller,  65  Or.  328 
(133  Pac.  354),  where  it  was  held  that  a  blue-print, 
purporting  to  represent  the  locus  in  quo,  and  which 
had  been  received  in  evidence,  would  not  be  considered 
for  any  purpose,  since  no  testimony  had  been  offered 
to  prove  that  any  effort  had  been  made  to  produce  the 
original.  In  that  case  the  plaintiff,  referring  to  the 
map  so  admitted  in  evidence,  testified  that  his  grantor 
had  a  blue-print  something  like  that.    The  lack  of  such 
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proper  identification  afforded  a  sufiScient  reason  to 
warrant 'the  exclusion  of  the  blue-print. 

In  the  case  at  bar,  however,  a  duplicate  of  the  printed 
plat  was  particularly  identified  as  being  similar  to  that 
used  by  Mr.  Crawford  in  effecting  a  sale  to  Mrs.  Waite 
of  block  23,  and  as  between  her  and  Mr.  Kinney,  the 
principal  and  then  owner  of  the  premises,  each  printed 
plat  was  an  original.  *'It  sometimes  happens,''  says 
an  author,  *'that  there  are  a  number  of  duplicates  of 
the  same  document,  as  in  the  case  of  placards,  news- 
papers, etc  In  such  case,  to  prove  the  contents  any 
one  of  the  several  copies  is  admissible'':  McKelvey, 
Evidence,  (2  ed.),  §  272.  **Any  one  of  duplicate  in- 
struments may  be  introduced  in  evidence  without  ac- 
counting for  any  other.  In  this  connection,  however, 
the  term  'duplicate'  signifies  more  than  a  mere  copy; 
the  instruments  must  be  identical  not  only  verbally  but 
also  in  legal  import " :  19  Harvard  Law  Eev.  123.  See, 
also,  2  Wigmore,  Ev.,  §  1232.  No  error  was  committed 
in  receiving  in  evidence  duplicates  of  the  printed  plat. 

9.  It  is  argued  that  an  error  was  committed  in  re- 
ceiving, over  objection  and  exception,  testimony  relat- 
ing to  white  stakes  found  driven  in  the  ground  along 
Sunmiit  Avenue,  at  a  distance  of  60  feet  from  the  west 
line  thereof,  since  it  was  not  disclosed  by  whom  these 
posts  were  set,  nor  that  Mr.  Waite 's  attention  was 
called  to  them  when  he  examined  block  23  with  a  view 
of  purchasing  it  for  his  wife.  When  the  first  survey 
of  Gearhart  Park  was  made  is  not  manifest  from  an 
examination  of  the  testimony.  Mr.  Kinney  and  his 
wife  acknowledged  the  deed  which  they  gave  to  Mrs. 
Waite  about  two  years  after  they  purchased  the  real 
property.  Prior  to  the  delivery  of  that  deed  Mr. 
Waite  had  examined  block  23,  stepped  the  width  of 
the  highways  bordering  that  bloc^  and  f oimd  them  to 
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be  60  feet,  saw  the  white  stakes  similar  to  the  one  re- 
ceived in  evidence,  and  his  attention  was  then  attracted 
to  these  posts.  Such  facts  do  not  bring  the  case  within 
the  rule  announced  in  Carlyle  v.  Sloan,  44  Or.  357  (75 
Pac.  217),  and  no  error  was  committed  as  alleged. 

10.  It  is  maintained  that  the  proposed  dedication  to 
the  public  of  the  highways,  the  width  and  existence  of 
which  are  challenged  herein,  cannot  be  considered  as 
open  for  a  time  exceeding  the  statute  of  limitations; 
that  such  dedication  was  lost  by  nonuser,  and  that  an 
error  was  committed  in  awarding  to  the  plaintiff  any 
relief  beyond  that  coneeded  by  the  answer.  The  sale 
of  a  lot  bordering  upon  a  street  that  is  indicated  on  a 
plat  of  survey  amounts  to  an  irrevocable  offer  by  the 
dedicator,  that  so  far  as  he  is  concerned,  the  proposed 
highway,  unless  legally  vacated,  shall  forever  remain 
open  to  the  public. 

11.  A  formal  acceptance  of  the  donation  is  unneces- 
sary, since  an  approval  of  the  gift  by  municipal  offi- 
cers will  be  implied:  Carter  v.  Portland,  4  Or.  339; 
Meier  v.  Portland  Cable  Ry.  Co.,  16  Or.  500  (19  Pac. 
610,  1  L.  R.  A.  856) ;  Hogue  v.  Albina,  20  Or.  182  (25 
Pac.  386,  lOL.  R.  A.  673). 

12.  The  grantees  of  the  dedicator  may  extinguish 
the  right  of  the  public  in  and  to  a  street  by  an  unlaw- 
ful encroachment  thereon  for  a  term  equal  to  the 
period  of  the  statute  of  limitations,  which  purpresture 
raises  an  estoppel  against  the  municipality  on  the 
ground  of  the  negligence  of  its  officers  in  failing  to 
assert  a  right  to  the  easement:  Schooling  v.  Harris- 
burg,  42  Or.  494  (71  Pac.  605) ;  Nodine  v.  Union,  42 
Or.  613  (72  Pac.  582) ;  Oliver  v.  Synhorst,  48  Or.  292 
(86  Pac.  376,  7  L.  R.  A.  (N.  S.)  243);  Portland  v. 
Inman-Poidsen  Lumber  Co.,  66  Or.  86  (133  Pac.  829, 
46  L.  R.  A.    (N.  S.)   1211,  Ann.  Gas.  1915B,  400); 
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Neither  Summit  Avenue  nor  Seventh  Street  has  been 
improved  or  encroached  upon,  except  that  Woodland 
Park  addition  to  Gearhart  Park  has  been  surveyed 
and  platted  so  as  to  join  block  23  on  the  south,  and  the 
defendant  is  in  such  constructive  possession  of  the  dis- 
puted premises  as  the  delivery  of  its  deed  imports. 
Since  there  has  been  no  invasion  of  the  plaintiff's  right, 
the  statute  of  limitations  never  began  to  run  against 
his  remedy. 

13.  It  is  urged  that  though  Mr.  Kinney,  by  the  acts 
and  conduct  of  his  agent,  may  have  made  a  parol  dedi- 
cation  of  the  disputed  easements  to  such  an  extent  as 
to  be  binding  upon  him,  the  defendant  for  a  valuable 
consideration  secured  its  title  by  mesne  conveyances, 
and  had  no  knowledge  of  such  dedication,  and  hence 
no  estoppel  in  pais  can  arise  as  against  it.  In  Carter 
V.  Portland,  4  Or.  339,  it  was  determined  that  what- 
ever information,  respecting  a  parol  dedication  of  pub- 
lic parks,  was  suflScient  to  attract  the  attention  of  a 
purchaser  to  the  prior  rights  and  equities  of  the  public 
in  and  to  the  premises,  so  as  to  put  him  upon  inquiry 
as  to  the  source,  nature  and  extent  of  the  dedication, 
would  operate  as  notice,  and  that  when  the  evidence 
showed  the  purchaser  had  such  knowledge  as  would 
induce  further  investigation,  notice  would  be  implied. 
In  that  case  the  circumstances  antedating  and  attend- 
ing the  purchase  of  two  blocks  in  the  City  of  Portland 
by  the  plaintiffs  were  reviewed,  and  it  was  held  they 
had  acquired  such  knowledge  of  a  prior  parol  dedica- 
tion to  the  public  of  such  blocks  as  to  prompt  inquiry 
and  charge  them  with  notice,  and  authorize  a  reversal 
of  a  decree  which  they  had  secured  quieting  their  title. 

The  plat  of  Woodland  Park  Addition  to  Gearhart 
Park  shows  the  initial  point  of  the  survey  of  that  tract 
is  the  southeast  comer  of  block  23.    The  white  stakes 
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driven  in  the  ground  to  mark  the  east  and  west  borders 
of  Smnmit  Avenue  could  have  been  found  by  the  de- 
fendant's agent  who  had  charge  of  the  survey.  One 
of  these  stakes,  set  at  the  southeast  comer  of  block  37, 
and  60  feet  east  of  the  southeast  comer  of  block  23, 
had  thereon  at  right  angles  the  letters  **Str/'  clearly 
indicating  the  location  of  Seventh  Street  immediately 
south  of  blocks  23  and  37.  As  these  proposed  high- 
ways were  marked  upon  the  ground  prior  to  the  exe- 
cution of  the  deed  to  the  defendant,  though  neither 
Summit  Avenue  nor  Seventh  Street  is  referred  to  in 
such  deed,  the  rule  adopted  in  Green  v.  Miller,  161 N.  C. 
24  (76  S.  E.  505,  44  L.  B.  A.  (N.  S.)  231),  is  not  con- 
trolling herein.  From  an  inspection  of  the  white 
stakes  mentioned  the  defendant  could  have  obtained 
such  knowledge  of  the  original  survey  as  to  induce  an 
inquiry  as  to  the  source,  nature  and  extent  of  the  ease- 
ments ;  and,  this  being  so,  notice  of  the  survey  as  thus 
marked  upon  the  ground  must  be  impUed  and  imputed 
to  the  defendant. 

Other  assigned  errors  are  deemed  immaterial,  and 
for  that  reason  they  will  not  be  discussed.  From  these 
considerations  it  follows  that  the  decree  herein  should 
be  modified  so  as  to  widen  Summit  Avenue,  east  of 
block  23,  from  25  feet  to  60  feet,  and  in  all  other  re- 
spects to  be  affirmed;  and  it  is  so  ordered. 

Modified.    Beheabino  Denied. 

Mb.  Justice  Bubnett  and  Mb.  Justice  MgBbidb 
concur. 
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Argaed  October  28,  affirmed  December  28,  191ff. 
Behearing  denied  February  15,  1916. 

BEEM  V.  MAYS. 

(152  Pac.  103.) 

Onazidlaa  and  Ward— Ilnty  of  Ooanty  Oonrt  Seqnlrlng  Reports  at 
Begnlar  Perloda. 

1.  The  County  Court  sbould  require  guardians  to  prepare  and  file 
reports  showing  receipts  and  disbursements  at  regular  periods, 
thereby  not  only  lessening  the  burden  of  the  courts,  but  protecting 
the  property  and  interests  of  the  ward. 

[As  to  removal  of  guardian  as  resting  in  the  discretion  of  the 
court,  see  note  in  Ann.  Oaa.  1912B,  977.] 

From  Union:  Gustav  Andbbson,  Judge. 

This  is  a  proceeding  in  the  matter  of  the  guardian- 
ship of  David  Troy,  an  incompetent  person.  Upon  the 
death  of  the  ward,  E.  C.  Mays,  as  guardian,  filed  his 
final  account,  to  which  objections  were  made  by  Delilah 
Beem,  Tom  Troy  and  J.  E.  Troy.  From  a  decree  or- 
dering the  guardian  to  refund  $126.64,  the  objectors 
appeal.  Affibmed.    Beheabino  Denied. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Turner  Oliver  and  Mr.  Joel  H.  Richardson,  with 
an  oral  argument  by  Mr.  Oliver. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Francis  S.  Ivanhoe. 

In  Banc  Mb.  Justice  Beak  delivered  the  opinion 
of  the  court. 

On  February  6,  1899,  E.  C.  Mays  was  appointed 
guardian  for  David  Troy,  who,  on  account  of  disease, 
had  been  rendered  incapable  of  managing  his  own 
affairs,  and  acted  as  such  until  March  24,  1911,  when 
his  ward  died.    Eeports  of  the  administration  of  the 
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guardian  were  not  filed  at  regular  intervals.  After 
the  death  of  Troy  the  guardian  filed  a  final  account, 
to  which  the  appellants  objected.  The  County  Court 
heard  the  evidence  and  approved  the  account,  where- 
upon the  objectors  appealed  to  the  Circuit  Court,  which 
referred  the  matter  back  to  the  former  court  for  the 
taking  of  additional  testimony.  The  final  report  con- 
tains 147  items  of  disbursements  and  several  items  of 
receipts  by  the  guardian.  The  Circuit  Court  elimi- 
nated a  portion  of  the  expenditures,  reduced  others  as 
claimed  by  the  guardian,  and  from  the  evidence  found 
the  aggregate  sum  of  disbursements  by  the  guardian 
to  be  $6,820.49,  and  the  total  receipts  $6,586.18,  leav- 
ing a  balance  of  $234.31,  as  the  amount  paid  out  by 
the  guardian  in  excess  of  receipts.  The  court  found 
Mays  liable  to  the  estate  of  David  Troy,  deceased,  in 
the  sum  of  $360.95  on  account  of  a  certain  lot  being 
sold  for  taxes,  and  penalties  for  delinquencies  in  the 
payment  of  levies,  and  decreed  that  the  guardian  re- 
fund $126.64  to  the  estate.    The  objectors  appeal. 

In  this  case  there  are  no  intricate  questions  of  law 
involved  which  require  a  discussion.  From  a  careful 
examination  of  each  item  of  the  guardian's  report  and 
the  evidence  relating  thereto,  we  conclude  that  the  trial 
court  reached  a  proper  conclusion.  We  would,  how- 
ever, emphasize  the  suggestion  made  by  the  circuit 
judge  as  to  the  necessity  of  the  County  Court  requir- 
ing guardians  to  file  reports  of  their  administration 
at  regular  periods,  thereby  lessening  the  burden  of  the 
courts  and  protecting  the  interests  of  the  wards.  No 
good  purpose  would  be  served  by  setting  forth  the  sev- 
eral items  or  the  voluminous  testimony  in '  regard 
thereto. 

The  decree  of  the  lower  court  is  therefore  affirmed. 

Affibmed.    Beheabing  Denied. 
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Argued  December  10,  1915,  reversed  January   11,  rehearing  denied 

February  15,  1916. 

LUEDDEMANN  v.  RUDOLF.* 

(154  Pac.  116;  155  Pac.  172.) 

Brokers — ^Kecessity  of  Acceptance  of  Offer  to  Sell  or  Exchange. 

1.  A  firm  of  real  estate  brokers  received  a  letter  from  defendant 
in  answer  to  their  advertisement  in  a  local  paper,  offering  to  sell  or 
exchange  certain  land  at  a  stated  price  and  at  a  fixed  sum  as  com- 
mission, and  in  their  reply  informed  the  defendant  that  the  owner 
of  the  places  they  advertised  could  not  consider  his  offer,  giving  rea- 
sons therefor,  and  then  made  a  counter  proposition,  to  which  no  re- 
sponse was  made,  therefore  no  contract  of  employment  of  the  brokers 
by  the  defendant  resulted. 

Brokers— Contract  of  Employment  must  be  in  Writing. 

2.  Under  Section  808,  subdivision  8,  L.  O.  L.,  an  agreement  en- 
tered into  authorizing  or  employing  an  agent  or  broker  to  sell  or 
purchase  real  estate  for  compensation  or  a  commission  must  be  in 
writing  and  subscribed  by  the  party  to  be  charged.  Henry  v.  Harker, 
61  Or.  276  (118  Pac.  206,  122  Pac.  298),  approved. 

ON  PETITION  FOR  REHEARING. 

Pleading — Sni&clency  of  Answer— '*Except  as  Hereinafter  Stated.** 

3.  Where  defendant  files  an  answer  stating,  ''Except  as  hereinafter 
admitted,  stated,  or  qualified,  the  defendant  denies  each  and  every 
allegation  within  the  amended  complaint  of  the  plaintiffs  contained," 
such  answer  amounts  to  a  complete  traverse,  unless  the  new  matter 
stated  by  the  defendant  makes  a  case  for  the  plaintiffs. 


Frands,  Statute  of — Bufllciency  of  Pleading. 

4.  An  allegation  in  defendant's  answer  that  the  only  writing  be- 
tween the  parties  is  a  certain  letter,  a  copy  of  which  is  attached  as 
an  exhibit,  and  that  the  same  did  not  meet  the  requirements  of  the 
statute  of  frauds,  such  statement  is  an  affirmative  plea  of  the  statute, 
and  does  not  excuse  plaintiffs  from  proving  the  allegations  of  their 
complaint. 

Brokers — ^Necessity  of  Contract  in  Writing  to  Becover  Commissions. 

5«  Without  a  lawful  contract  in  writing  to  support  the  same,  a 
broker  is  not  entitled  to  compensation  for  his  efforts  to  sell  a  farm, 

•On  the  necessity  that  agent's  authority  to  purchase  or  sell  real 
property  be  in  writing  to  enable  him  to  recover  compensation  for  his 
services,  see  notes  in  44  L.  B.  A.  601;  9  L.  B.  A.  (N.  S.)  983. 

As  to  the  written  authorization  of  broker  or  agent  to  buy  or  sell 
lands  as  a  memorandum  of  contract  of  sale  sufficient  to  satisfy  the 
statute  of  frauds,  see  note  in  L.  B.  A.  1915C,  400. 

The  power  of  the  legislature  to  prohibit  the  offering  of  another's 
real  estate  for  sale  without  written  authority  or  to  require  contracts 
for  commissions  for  finding  a  purchaser  for  real  estate  to  be  in  writ- 
ing is  discussed  in  notes  in  12  L.  H.  A.  (K.  S.)  707;  33  L.  B.  A. 
(N.  S.)  973.  Rbpoht^b. 
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no  matter  how  valuable  his  serrices  may  have  been  to  the  owner,  for, 
in  the  absence  of  such  writing,  he  is  nothing  more  than  a  mere  volun- 
teer and  not  entitled  to  commissions. 

[As  to  right  of  real  estate  broker  to  recover  commissions  under 
oral  contract  of  employment  when  statute  requires  written  con- 
tract, see  note  in  Ann.  Oas.  1915A,  1133.] 

Broken— Letters  Insnffldent  to  Oomply  With  Btatnte  of  Frandi. 

6.  Letters  passing  between  plaintiff  and  defendant  held  insufficient 
to  comply  with  statute  of  frauds  relating  to  broker's  contract  for  the 
sale  of  real  property,  there  being  no  consideration  named  in  any  of 
the  correspondence;  cousideration  being  that  which  induces  a  party 
to  act  or  promise,  and  an  acceptance  is  necessary  to  support  a  contract 
initiated  by  an  offer. 

Broken — Oontract  to  Pay  Ctommltnlong  must  Express  a  CtonslderatioiL 

7.  There  are  three  requisites  necessary  to  support  an  agreement  to 
pay  commission  to  a  real  estate  broker,  as  applied  to  this  case.  They 
are:  A  written  memorandum  of  the  agreement,  a  consideration  ex- 
pressed in  the  writing,  and  the  signature  of  the  defendant,  and  even 
if  plaintiffs  have,  by  their  efforts,  procured  a  purchaser  for  defend- 
ant's land,  yet  performance  does  not  prove  a  contract  of  which  the 
law  says  a  writing  shall  be  the  only  evidence,  and  no  other  shall  be 
received. 

Statatas— EncroachmeAt  on  LegislatiTe  Powers  by  the  Jndidary. 

8.  A  statute  may  be  drastic  and  its  enforcement  even  oppressive, 
vet  this  will  not  justify  the  court  to  disregard  the  plain  words  of  the 
law,  ana  any  relief  or  remedy  must  be  fouud  in  a  change  of  the  law 
by  the  legislature. 

From  Lane :  George  F.  Skipwobth,  Judge. 

Department  1.    Statement  by  Mr.  Justice  Burnett. 

This  is  an  action  by  Max  Lueddemann,  Ernest  L. 
Lueddemann  and  J.  B.  Ruley,  as  copartners  under  the 
firm  name  of  Lueddemann,  Ruley  &  Co.,  against  Will- 
iam Rudolf  to  recover  $1,000  as  broker  ^s  commissions 
claimed  to  have  been  earned  by  the  plaintiffs  in  effect- 
ing a  sale  of  the  land  of  the  defendant. 

The  complaint  was  denied,  and  other  issues  raised, 
which  are  not  deemed  material  for  the  consideration 
of  the  case.  From  a  verdict  and  judgment  in  favor 
of  the  plaintiffs,  the  defendant  appeals. 

Bbvbbsbd. 
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For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  H.  E.  Slattery. 

For  respondents  there  was  a  brief  over  the  names 
of  ^r.  Jesse  Stearns  and  Mr.  Fred  E.  Smith,  with  an 
oral  argument  by  Mr.  Stearns. 

Mb.  Justiob  Bubnbtt  delivered  the  opinion  of  the 
court. 

1,  2.  According  to  the  bill  of  exceptions  the  plaintiff 
Lueddemann  testified  that  on  March  16,  1914>  he  re- 
ceived through  the  United  States  mail  a  letter  from 
the  defendant,  ** Exhibit  A^^  which  is  here  set  out: 

*' Yamhill,  Oregon,  Mar.  16—14. 
**  Lueddemann  Euley  Company. 

'  *  Sir  I  seen  your  Ade  in  the  Sunday  Oregonian  that 
you  had  land  to  trade  for  a  wheat  ranch  that  I  would 
trade  for  a  good  dairy  ranch.  My  farm  is  5  miles 
north  of  Kahlotus,  Franklin  Co.  Wash,  consists  of 
1440  achers,  1300  in  cultivation,  650  in  fall  wheat  and 
650  to  bee  summer  followed  free  to  buyer.  Place 
rented  to  Nov.  1st,  this  fall.  My  price  is  $27.00  acher ; 
there  is  a  mortgage  of  $9025,  against  it,  $1725  due  this 
fall;  $1300  next  fall;  $6000  in  1916.  Buildings  only 
fair;  small  house,  bam  room  for  25  head  of  horses, 
well  and  windmill.  SW  1-4  of  sec.  12 ;  all  sec.  13 ;  all 
of  sec  14  Town.  14  E.  34.  I  will  give  $1000.  Com.  on 
a  trade  or  I  will  give  you  $1500  on  cash  sale.  In  case 
of  cash  sale  I  will  cut  my  price  a  little.  Will  give  long 
time  with  fair  cash  payment  down.  Hope  to  hear  from 
you  soon.  Your  truly, 

^'Wm.  EUDOLP.^' 

The  same  witness  testified  that  in  answer  to  the  fore- 
going letter  he  wrote,  signed  and  mailed  to  the  defend- 
ant at  his  postoffice,  Yamhill,  Oregon,  the  following 
communication : 
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''Portland,  Oregon,  March  21, 1914. 
''Mr.  William  Rudolf,  R.  1,  Yamhill,  Oregon. 

''Dear  Sir:  Replying  to  your  favor  of  March  16th, 
the  owner  of  the  three  places  we  advertised  could  not 
consider  your  property,  as  it  amounts  to  more  than 
he  would  care  to  undertake.  He  would  assume  up  to 
say  $4,000  or  $5,000,  but  your  property  amounts  to 
over  $38,000,  and  he  would  have  to  assume  over 
$20,000,  so  it  is  out  of  the  question.  We  are  glad,  how- 
ever, to  know  about  your  property,  as  we  believe  that 
we  can  get  you  a  trade.  Please  let  me  know  whether 
all  of  this  years  crop  goes  with  the  place,  or  is  it  rented, 
and  if  rented,  when  can  you  give  possession!  Are 
they  to  plow  the  Summer  fallow  even  if  you  trade  the 
place  oflf  f  How  far  are  you  from  the  nearest  station  f 
Is  there  any  running  water  on  your  place,  or  any  al- 
falfa land!  Is  there  any  stock  and  implements  in- 
cluded! Would  you  cut  the  place  in  two,  that  is,  would 
you  trade  part  of  it!  How  high  would  you  go,  if  you 
could  get  a  good  stocked  and  equipped  dairy  farm! 
Please  let  me  know  about  these  matters,  and  I  will  try 
to  put  up  a  good  proposition  to  you  as  we  have  a  num- 
ber of  things  to  offer  for  a  good  wheat  farm. 

''Yours  truly, 

"LuEDDEMANN,  RuLEY  &  Co., 

"By  Max  Lueddemann.'' 

The  plaintiffs  stated  to  the  court  that  these  two  let- 
ters constituted  the  contract  of  employment,  and  that 
they  relied  upon  them  as  constituting  the  agreement 
between  the  parties  whereby  the  defendant  employed 
the  plaintiffs  to  effect  a  trade  of  his  land.  In  order  to^ 
establish  a  contract  upon  offer  and  acceptance  the  ac- 
ceptance must  be  in  the  precise  terms  of  the  offer. 
In  other  words,  the  acceptance  inust  precisely  meet  the 
terms  of  the  offer,  or  there  is  no  meeting  of  minds  so 
essential  to  the  validity  of  a  contract.  The  following 
excerpt  from  the  letter  of  the  plaintiff  conclusively 
shows  that  the  offer  of  the  defendant  was  not  accepted : 
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*' Replying  to  your  favor  of  March  16th,  the  owner 
of  the  three  places  we  advertised  could  not  consider 
your  property,  as  it  amounts  to  more  than  he  would 
care  to  undertake.  He  would  assume  up  to  say  $4,000 
or  $5,000,  but  your  property  amounts  to  over  $38,000, 
and  he  would  have  to  assume  over  $20,000  so  it  is  out 
of  the  question. ' ' 

The  remainder  of  the  plaintiff's  letter  at  best  is  noth- 
ing more  than  a  counter  proposition.  There  was  no 
acceptance  of  this  counter  proposition  according  to  the 
statements  of  the  plaintiff  that  the  two  letters  men- 
tioned constituted  the  whole  contract.  Section  808, 
L.  0.  L.,  says : 

• 

'*In  the  following  cases  the  agreement  is  void  unless 
the  same  or  some  note  or  memorandum  thereof,  ex- 
pressing the  consideration,  be  in  writing  and  sub- 
scribed by  the  party  to  be  charged,  or  by  his  lat^fuUy 
authorized  agent ;  evidence,  therefore,  of  the  agreement 
shall  not  be  received  other  than  the  writing,  or  second- 
ary evidence  of  its  contents,  in  the  cases  prescribed  by 
law.  •  •  8.  An  agreement  entered  into  subsequent  to 
the  taking  effect  of  this  act,  authorizing  or  employing 
an  agent  or  broker  to  sell  or  purchase  real  estate  for 
compensation  or  a  commission. ' ' 

As  stated,  the  only  writings  offered  in  evidence  are 
not  sufficient  in  point  of  law  to  constitute  a  contract. 
The  case  is  controlled  by  Henry  v.  Barker ,  61  Or.  276 
(118  Pac.  205, 122  Pac.  298),  where  it  was  decided  that 
the  writings  appearing  in  evidence  did  not  constitute 
a  contract  by  offer  and  acceptance. 

The  judgment  of  the  Circuit  Court  is  reversed. 

Reversed.    Reheabing  Denied. 

Mb.  Chief  Justice  Moore,  Mb.  Justice  McBbide  and 
Mb.  Justice  Benson  concur. 
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Denied  February  15,  1916, 

On  Petition  fob  Beheabing. 

(155  Pac.  172.) 

Mr.  Jesse  Stearns  and  Mr.  Fred  E.  Smith,  for  the 
petition. 

Mr.  H.  E.  Slattery,  contra. 

Department  1.  Mb.  Justice  Bubnett  delivered  the 
opinion  of  the  court. 

3.  The  original  opinion  in  this  case  disposed  of  the 
issue  on  the  ground  that  no  acceptance  of  the  defend- 
ant's offer  was  proven,  and  that  nothing  more  than  a 
counter  proposition  was  disclosed.  On  the  petition  for 
rehearing  we  are  concerned  with  the  question  of 
whether  the  letters  between  the  parties  introduced  by 
the  plaintiffs  in  evidence  are  suflScient  within  the  terms 
of  our  statute  of  frauds  to  prove  the  contract  upon 
which  they  rely.  The  amended  complaint  alleges,  in 
substance,  that  in  March,  1914,  the  defendant  in  writ- 
ing duly  subscribed  by  him  employed  and  authorized 
the  plaintiffs  to  sell  or  exchange  his  wheat  farm  of  1,440 
acres,  regularly  described  by  legal  subdivisions,  and 
agreed  to  pay  them  $1,000  as  commission  if  they  nego- 
tiated an  exchange  of  his  land  for  other  property. 
Other  averments  of  that  pleading  relate  to  acceptance 
by  the  plaintiffs  of  the  employment,  their  success  in  ef- 
fecting a  trade  for  other  realty,  and  the  refusal  of  the 
defendant  to  pay.     The  answer  says : 

*  *  Except  as  hereinafter  admitted,  stated  or  qualified, 
the  defendant  denies  each  and  every  allegation  within 
the  amended  complaint  of  the  plaintiffs  contained.'' 
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This  amounts  to  a  complete  traverse  unless  the  new 
matter  stated  by  the  defendant  makes  a  case  for  the 
plaintiff. 

4.  The  only  averment  by  the  defendant  affecting  the 
question  under  consideration  is  this : 

**The  defendant  states  that  the  only  writing  in  any 
way  existing  by  and  between  the  parties  hereto  is  the 
original  of  which  *  Exhibit  A  ^  hereto  attached  is  a  copy, 
and  that  the  same  does  not  meet  the  requirements  of 
the  statute  of  frauds,  and  for  that  reason  the  plaintiffs 
are  not  entitled  to  recover;  that  said  *  Exhibit  A'  is  into 
this  answer  incorporated  and  made  a  part  hereof  as 
though  fully  set  forth  herein.  ^ ' 

** Exhibit  A''  there  mentioned  is  the  letter  of  Ru- 
dolf to  the  plaintiffs,  dated  March  16, 1914,  and  quoted 
in  the  former  opinion.  The  excerpt  from  the  answer 
amounts  to  an  affirmative  plea  of  the  statute  of  frauds, 
and  does  not  excuse  the  plaintiffs  from  proving  the 
allegations  of  their  complaint. 

5.  It  will  not  suffice  to  show  even  the  greatest  efforts 
to  sell  or  even  the  accomplishment  of  such  a  purpose 
unless  there  is  a  contract  to  which  such  acts  can  be  ap- 
plied as  performance  on  the  part  of  the  plaintiffs. 
Without  a  lawful  agreement  to  support  the  same,  no 
labor,  however  valuable,  by  one  for  another  will  make 
the  person  performing  it  more  than  a  mere  volunteer 
not  legally  entitled  to  compensation.  Unless  forbidden 
by  positive  statute,  the  courts  have  indeed  gone  far  to 
imply  from  the  circumstances  of  valuable  service  an 
agreement  on  the  part  of  the  recipient  to  pay  for  them. 
But,  however  morally  deserving  the  plaintiffs  may  be, 
we  cannot  override  the  express  mandate  of  the  law  in 
their  interest  and  impose  upon  the  defendant  a  liability 
which  the  legislative  department  of  the  government  has 
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explicitly  said  shall  not  exist  unless  it  is  evidenced  in 
a  certain  prescribed  manner. 

6.  The  defendant's  letter  is  quoted  in  full  in  the 
former  opinion,  but  for  brevity  we  here  adopt  the  con- 
densation of  it  appearing  in  the  petition  for  rehearing : 

* '  Sir :  I  seen  your  ade  in  the  Sunday  Oregonian  that 
you  had  land  to  trade  for  a  wheat  ranch.  My  farm  is 
five  miles  north  of  Kahlotus,  Franklin  County,  Wash- 
ington; consists  of  1,440  achers,  1,300  in  cultivation; 
S.  W.  l^  of  Section  12,  all  section  13,  all  of  section  14, 
Town.  14  R.  34.  I  will  give  $1,000  com.  on  a  trade  or 
I  will  give  you  $1,500  on  cash  sale. 

*'  [Signed]     W.  Rudolph.'' 

It  is  upon  this  letter  subscribed  by  the  defendant 
whom  they  seek  to  charge  that  the  plaintiff's  rely  to 
satisfy  our  statute  of  frauds  in  their  endeavor  to  prove 
their  complaint.  Much  other  correspondence  between 
the  parties  appears  in  the  report  of  the  testimony,  but 
nothing  signed  by  the  defendant  comes  any  wise  nearer 
the  requirements  of  the  statute  than  this  first  letter. 
In  plaintiffs '  communication  of  April  6, 1914,  they  state 
they  send  him  therewith  a  blank  contract  for  his  sig- 
nature, and  on  April  18,  1914,  they  inquire  when  he  is 
going  to  give  them  the  contract,  but  no  such  document 
appears  in  the  record.  It  would  seem  from  this  that 
the  plaintiffs  were  conscious  they  had  no  contract  with 
the  defendant  as  contemplated  by  the  law.  On  this 
point  the  bill  of  exceptions  states  that  the  plaintiffs  in- 
formed the  court  at  the  trial  that  they  relied  upon  the 
above  letter  and  their  answer  to  it,  both  of  wliich  are 
quoted  in  extenso  in  the  original  opinion,  as  constitut- 
ing the  agreement  supporting  their  claim.  In  applying 
the  statute  to  this  letter  it  is  well  to  recall  as  pointed 
out  by  Mr.  Justice  Benson  in  Taggart  v.  Hunter,  78  Or. 
139  (152  Pac.  871),  after  exhaustive  research,  that  only 
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eight  other  states  have  statutes  declaring  certain  con- 
tracts void  unless  written  in  a  prescribed  form.  Only 
in  Alabama,  Minnesota,  Nevada  and  Wisconsin,  besides 
Oregon,  do  the  statutes  require  the  consideration  to  be 
expressed.  Taken  altogether,  our  statute  of  frauds 
seems  to  be  the  most  stringent  in  terms  of  all  in  the 
United  States.  Our  law  declares  contracts  of  the  kind 
here  involved  to  be  void  unless,  among  other  things,  the 
consideration  is  expressed.  Although  there  may  have 
been  a  consideration  in  fact,  yet  the  statute  is  not  satis- 
fied unless  it  is  stated  in  the  writing  subscribed  by  the 
party  to  be  charged. 

*  *  Consideration  is  that  which  moves  from  the  prom- 
isee to  the  promisor  at  the  express  or  implied  request 
of  the  latter  in  return  for  his  promise ' ' :  Clark,  Con- 
tracts (3  ed.),  §  61. 

It  may  also  be  said  to  be  that  which  induces  a  party 
to  act  or  promise.  What  then  is  expressed  in  the  de- 
fendant's letter  which  moved  him  to  promise  to  pay 
$1,000  to  the  plaintiffs  1  Nothing  is  revealed  as  moving 
from  them  and  persuading  him  to  promise.  Neither  is 
there  stated  any  advantage  gained  or  to  be  acquired  by 
him  which  causes  him  to  promise.  The  sum  of  money 
named  is  no  consideration  to  him.  Parting  with  it  as 
stated  is  not  to  his  betterment.  His  agreement  cannot 
be  its  own  consideration.  As  part  of  his  offer  he  makes 
a  tentative  promise  to  pay  $1,000 ;  but  he  does  not  ex- 
press any  consideration  for  it.  An  acceptance  is  a  con- 
sideration supporting  a  contract  initiated  by  an  offer ; 
but  in  cases  within  the  statute,  that,  like  any  other  con- 
sideration, must  be  expressed  in  the  writing  by  which 
the  party  to  be  charged  is  bound.  This  rule  is  sub- 
served by  considering  a  letter  containing  the  offer  and 
the  answer  accepting  it  as  constituting  one  agreement, 

79  Dr.— 17 
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although  inscribed  on  separate  papers ;  but,  as  we  have 
seen  in  the  original  opinion,  the  acceptance  must  ex- 
actly coincide  with  the  offer  else  there  is  no  meeting  of 
minds  so  essential  to  any  agreement.  This  condition  is 
not  fulfilled  by  any  writing  in  the  record  in  this  case. 

The  letter  is  an  offer ;  but  throughout  the  whole  cor- 
respondence there  is  never  a  point  where  one  party 
says,  *'I  offer  this,"  and  the  other  party  replies,  **I 
accept  it ' '  Apparently  the  plaintiffs  acted  on  the  as- 
sumption that  the  defendant's  first  letter  was  a  suffi- 
cient contract,  and  directed  his  attention  to  various 
tracts  they  ha'd  for  sale,  but,  so  far  as  disclosed  by  the 
letters,  none  were  acceptable  to  him  for  one  reason  or 
another.  Finally,  he  withdrew  the  land  from  market. 
If  we  rely  upon  the  writings,  as  the  statute  says  we 
must,  nothing  is  disclosed  but  fruitless  negotiation. 

7.  The  law  requires  three  conditions  to  support  an 
agreement  to  pay  commission  to  a  real  estate  broker. 
As  applied  to  this  case,  they  are:  (1)  A  written  note 
or  memorandum  of  the  agreement;  (2)  expression  of 
the  consideration  in  the  writing;  (3)  signature  of  the 
defendant.  Whatever  may  be  said  of  the  first  and 
third  there  is  nothing  to  meet  the  second  essential. 
The  legislature  has  declared  that  in  such  instances  the 
agreement  is  void,  and  not  only  so,  but  has  gone  fur- 
ther, and,  in  words  differentiating  our  law  from  that  of 
most  other  states,  forbids  any  other  evidence  of  the 
contract  than  the  writing  itself,  unless  it  is  lost  or 
something  of  the  kind. 

The  deduction  is  that  in  Oregon,  under  the  present 
state  of  the  law,  there  can  be  no  implied  contract  to 
pay  a  commission  to  a  real  estate  broker.  Unless  he 
has  an  express  contract  complying  with  the  statute  of 
frauds,  he  is  as  helpless  in  his  effort  to  recover  com- 
pensation at  law  as  though  he  endeavored  to  prove  a 
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conveyance  of  land  without  a  deed,  or  a  bequest  with- 
out a  will.  The  plaintiffs  have  relied  for  recovery 
largely  on  their  efforts  to  find  a  purchaser  for  the  de- 
fendant's land,  and  claim  to  have  produced  the  one  to 
whom  he  sold ;  but  performance  does  not  prove  a  con- 
tract of  which  the  law  says  a  writing  in  terms  pre- 
scribed shall  be  the  only  evidence  and  no  other  shall 
be  received. 

Taking  the  defendant's  first  letter  and  the  answer 
to  it  from  the  plaintiffs  for  the  agreement,  as  counsel 
informed  the  court  they  were  (and  no  better  situation 
is  disclosed  in  any  of  the  other  letters),  the  fallacy  of 
the  contention  of  plaintiffs  may  be  illustrated  by  this 
query:  Suppose,  without  giving  the  plaintiffs  a  rea- 
sonable time  to  effect  a  sale  or  exchange,  the  defendant 
had  sold  his  land  to  someone  unknown  to  plaintiffs  the 
next  day  after  receipt  of  their  answer  to  his  first  letter ; 
could  they  have  recovered  as  for  a  breach  of  an  agree- 
ment?   The  answer  must  be  in  the  negative. 

8.  The  statute  was  designed  as  a  protection  against 
importunate  and  unscrupulous  real  estate  agents  who 
thrust  themselves  upon  anyone  having  realty  for  sale 
and  claim  commissions  under  any  and  all  circum- 
stances. Tacked  as  it  was  to  the  statute  of  frauds,  it 
is  a  very  drastic  measure,  and  in  this  instance  it  may 
have  operated  harshly  upon  deserving  men ;  but  we  can- 
not disregard  the  plain  words  of  the  law.  The  only 
relief  from  it  must  be  found  in  a  change  of  the  legis- 
lative enactment  by  that  department  of  the  government. 

The  petition  for  rehearing  must  be  denied. 

Reversed.    Beheabino  Denied. 

Mb.  Chief  Justice  Moore,  Mr.  Justice  MoBride  and 
Mr.  Justice  Benson  concur. 
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Argaed  January  10,  modified  January  25,  rehearing  denied  February 

15,  1916. 

STERETT  &  OBERLE  PACKING  CO.  v.   PORT- 

LAND.» 

(154  Pac.  410,  415.) 

Food — Inspection  Witliln  Police  Power  of  State. 

1.  It  is  within  the  police  power  of  the  state  to  enact  laws  for  the 
inspection  of  food  products. 

Food  —  MunicipaUty  may  Exercise   State  Police   Power  Beqniring 
Inspection. 

2.  The  city  charter  of  Portland  confers  power  to  require  inspec- 
tion of  food  offered  for  sale  for  human  consumption  within  the  cor- 
porate limits,  under  which  authority  the  city  may  exercise  state  police 
power  requiring  inspection  of  foodstuffs. 

Constitutional  Law — ^Inspection  of  Foodstuffs  not  Invalid  as  Glass 
Legislation. 

3.  Under  an  ordinance  passed  by  the  City  of  Portland  requiring, 
as  a  condition  to  the  sale  of  meats  for  human  food  without  the  munici- 
pality by  a  person  who  slaughters  more  than  five  animals  a  week, 
should  be  subject  to  inspection,  and  further  providing  that  persons 
slaughtering  less  than  that  number  each  week  could  only  dispose  of 
their  meats  by  having  them  inspected  at  a  central  station,  is  not 
invalid  as  an  unreasonable  classification. 

[Constitutionality  of  regulations  and  restrictions  to  promote 
and  secure  public  health,  see  note  in  25  Am.  St.  Bep.  889.] 

Food— Enforcement  of  Extraterritorial  Powers  by  a  Oity. 

4.  A  city  has  no  power  to  enforce  an  ordinance  requiring  the  in- 
spection of  slaughter-houses  and  meats  when  the  same  are  located 
beyond  the  city  limits,  but  it  may  require  and  enforce  submission  to 
inspection  aa  a  condition  precedent  to  the  sale  of  meats  within  the 
city. 

Constitutional  Law— Jnstiflcation  of  Police  Power  Begnlation. 

5.  Among  the  powers  reserved  to  the  people  by  the  federal  Con- 
stitution is  that  which  has  come  to  be  known  as  the  police  power  of 
the  states,  and  is  a  weapon  of  self-defense  possessed  by  all  govern- 
ments, by  which  the  greatest  good  will  be  secured  to  the  greatest 
number. 

Constitutional  Law — ^Validity  of  Statute  to  Protect  Public  HealtlL 

6.  Where  the  object  of  a  statute  is  to  prevent  the  spread  of  dis- 
eases or  is  intended  to  protect  public  health,  which  operates  on  all 
alike,  it  is  not  invalid  under  either  the  state  or  federal  Constitution. 

*0n  the  constitutionality  of  discriminations  in  statutory  regulations 
concerning  food  products,  see  note  in  34  L.  B.  A.  (N.  S.)  650. 

Bepobtek. 
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0<m8titiitioiial  Law— Oonstniction  of  Statute  or  Ordinance. 

7.  The  constitutionality  of  a  statute  or  ordinance  is  usually  testecl. 
not  by  what  is  actually  done  under  it,  but  by  what  it  authorizes  and 
permits  to  be  done,  and  to  justify  classifications,  where  several  classes 
are  affected  differently,  there  must  be  some  difference  between  the 
classes  which  bear  a  just  and  proper  relation  to  the  purposes  of  the 
law. 

€k>iijitltatlonal  Law— ponstmctioii— Special  PriTilegee. 

8.  An  act  which  denies  the  equal  protection  of  the  laws,  or  grants 
special  privileges  or 'immunities,  which  upon  the  same  terms  do  not 
equally  belong  to  all  alike,  is  prohibited  by  the  Constitutions  of  the 
United  States  and  that  of  the  state. 

Oonstitutloiial  Law — Ordlnaace  Invalid  in  Theory  of  Class  Legisla- 
tion. 

9.  An  ordinance  of  the  City  of  Portland  providing  for  the  inspec- 
tion of  meats  and  of  slaughter-houses  located  outside  of  the  city 
limits,  as  a  condition  precedent  to  the  sale  of  such  meats  within  the 
city,  but  exempting  from  the  operation  of  such  ordinance  slaughter- 
houses and  packing  plants  subject  to  federal  inspection  statutes,  is 
unconstitutional,  void  and  discriminatory,  in  so  far  as  the  ordinance 
prescribes  a  higher  inspection  regulation  than  those  required  by  the 
federal  government,  for  in  such  case  it  confers  special  immunities  on 
certain  packers  subject  to  federal  laws. 

From  Multnomah :  William  N.  Gatens,  Judge. 

In  Banc.     Statement  by  Mb.  Justice  Bean. 

This  is  a  suit  by  the  Sterett  &  Oberle  Packing  Com- 
pany, a  corporation,  H.  E.  Adams  and  H.  P.  Adams, 
partners  doing  business  as  Adams  Brothers,  M.  J.  Gill, 
B.  E.  Gill  and  B.  A.  Jones,  partners  as  M.  J.  Gill  & 
Co.,  Frank  L.  Smith  Meat  Co.,  a  corporation,  Jones  ^ 
Market,  a  corporation,  Boston  Packing  Company,  a 
corporation,  Paul  R.  Spath,  and  Charles  Rudeen, 
against  the  City  of  Portland,  a  municipal  corporation, 
H.  R.  Albee,  mayor  of  the  City  of  Portland,  C.  A.  Bige- 
low,  W.  L.  Brewster,  "Will  H.  Daly  and  Robert  G.  Dieck, 
commissioners  of  the  City  of  Portland,  John  Clark, 
chief  of  police  of  the  City  of  Portland,  and  M.  B.  Mar- 
cellus,  chief  of  the  Bureau  of  Health  of  the  City  of 
Portland. 

The  facts  are  as  follows :  On  June  10,  1914,  the  city 
council  of  Portland  passed  Ordinance  No.  29,063,  de- 
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signed  to  regulate  the  slaughtering  of  animals  and  the 
sale  of  carcasses  and  parts  thereof  which  are  intended 
for  consumption  in  the  city,  and  providing  a  penalty 
for  the  violation  thereof.  It  prescribes  regulations 
for  the  sanitation  and  inspection  of  slaughter-houses 
located  within  one  mile  of  the  city  and  outside  its  limits. 
As  regulations  they  are  not  binding,  because  the  coun- 
cil has  no  power  to  legislate  for  territory  beyond 
the  city  boundaries.  The  provisions  respecting  such 
slaughter-houses  amount  only  to  conditions  imposed 
upon  the  right  to  sell  in  the  city  the  meat  of  animals 
slaughtered  within  the  one-mile  zone.  The  sale  of  such 
meat  in  the  city  is  prohibited  unless  those  regulatory 
provisions  are  complied  with.  The  plaintiffs  are  en- 
gaged in  the  business  of  selling  meat  in  Portland. 
Some  of  them  own  and  operate  slaughter-houses  which 
are  located  outside  of  and  within  one  mile  of  the  city, 
and  their  supply  of  meat  originates  from  animals  killed 
at  such  establishments  by  persons  who  slaughter  more 
than  five  animals  a  week. 

The  plaintiffs  instituted  this  suit  for  the  purpose  of 
enjoining  the  enforcement  of  the  ordinance  on  the 
ground  that  it  is  void,  because  it  contravenes  the  Con- 
stitution of  the  United  States  and  of  the  State  of  Ore- 
gon in  the  following  particulars:  (1)  It  abridges  the 
privileges  and  immunities  of  citizens  of  the  United 
States;  (2)  it  grants  to  a  class  of  citizens  privileges 
and  immunities  which  upon  the  same  terms  do  not 
equally  belong  to  all  citizens;  and  (3)  it  discriminates 
unlawfully  against  the  class  of  meat  sellers  to  which 
the  plaintiffs  belong,  and  no  reasonable  grounds  exist 
for  such  classification  and  discrimination.  The  com- 
plaint alleges  in  substance  as  follows :  That  meat  which 
originates  from  animals  slaughtered  at  places  more 
than  one  mile  from  Portland  and  which  originates  from 
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animals  slaughtered  within  a  mile  of  the  city,  but 
slaughtered  by  persons  who  do  not  kill  more  than  five 
animals  a  week,  is  sold  as  a  regular  business  in  the 
City  of  Portland.  That  only  one  concern  in  the  State 
of  Oregon  has  federal  inspection  of  its  meat  and 
slaughter-houses  which  are  located  outside  of  and  more 
than  one  mile  from  the  city,  and  that  it  sells  its  meat 
and  meat  products  within  the  municipality.  That  per- 
sons whose  slaughter-houses  and  meats  are  inspected 
by  the  United  States  Department  of  Agriculture  are 
entirely  excepted  and  exempted  from  every  provision 
of  the  ordinance. 

Plaintiffs  claim  that  the  allegations  of  the  complaint 
show  that  this  ordinance  operates  to  deprive  them  of 
their  lawful  privilege  of  selling  meat  in  Portland  on 
the  same  terms  that  are  accorded  to  their  competitors, 
consisting  of  two  other  classes  of  meat  sellers  created 
by  the  ordinance.  It  also  appears  from  the  complaint : 
That  by  the  ordinance  all  persons  who  have  slaughter- 
houses within  a  mile  of  the  city,  except  those  who  do 
not  kill  more  than  five  animals  a  week,  must  comply 
with  the  many  expensive  regulations  set  out  in  the  ordi- 
nance as  to  sanitation,  construction  and  maintenance 
of  their  slaughter-houses,  .and  as  to  the  antemortem 
and  postmortem  inspection  of  the  animals  and  car- 
casses slaughtered,  and  must  obey  the  orders  and  dicta- 
tions of  the  municipal  inspectors;  otherwise,  their 
meats  are  prohibited  from  being  sold  in  the  city.  That 
all  persons  who  slaughter  animals  at  places  more  than 
a  mile  from  Portland,  and  those  who  within  one  mile 
thereof  kill  not  to  exceed  five  animals  a  week,  are  not 
required  to  comply  with  the  expensive  regulation  of 
the  ordinance  as  to  sanitation,  construction  and  main- 
tenance of  their  slaughter-houses,  nor  submit  their 
animals  to  an  antemortem  inspection,  but  may  bring 
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them  to  the  city  and  have  them  pass  a  postmortem  in- 
spection there,  which  right  is  denied  to  carcasses 
slaughtered  within  one  mile  of  the  city  where  more 
than  five  animals  a  week  are  killed. 

A  demurrer  was  filed  to  the  complaint,  on  the  ground 
that  the  facts  stated  entitled  plaintiffs  to  no  relief. 
This  was  sustained.  Plaintiffs  refused  to  plead  fur- 
ther, and  a  decree  was  rendered  dismissing  the  com- 
plaint,  from  which  plaintiffs  appeal. 

Modified.    Beheabing  Denied. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  McUarkey,  Seabrook  S  Dibble,  Mr.  John  F. 
Logan  and  Mr.  John  J.  Fitzgerald,  with  an  oral  argu- 
ment by  Mr.  Ephraim  B.  Seabrook. 

For  respondents  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Walter  P.  La  Roche,  City  Attorney,  and 
Mr.  Henry  A.  Davis. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  question  for  determination  upon  this  appeal  is 
whether  the  facts  so  alleged  in  the  complaint  and  ad- 
mitted by  the  demurrer  show  that  the  ordinance  has 
the  improper  and  illegal  effect  claimed  by  the  plain- 
tiffs; that  is,  does  the  ordinance  abridge  any  lawful 
privilege  of  the  plaintiffs,  or  grant  any  special  fran- 
chise to  other  classes  of  meat  sellers  which  is  not 
allowed  the  plaintiffs  on  the  same  terms  or  unreason- 
ably discriminate  against  them.  Counsel  for  the  plain- 
tiffs contend  that  the  ordinance  in  question  is  unen- 
forceable and  void.  It  is  claimed  by  the  city  that  the 
purpose  and  aim  of  the  ordinance  is  to  preserve  and 
protect  the  public  health,  which  renders  it  necessary 
and  convenient  to  classify  meat  sellers  into  three  differ- 
ent classes,  as  follows : 
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The  first  consists  of  all  persons  engaged  in  the  city  in 
selling  meats  which  have  been  inspected  by  the  United 
States  Department  of  Agriculture  or  which  have 
been  slaughtered  in  an  establishment  inspected  by  it. 
This  class,  which  is  styled  by  the  plaintiffs  as  the 
**more  favored*'  one,  is  wholly  excepted  from  the  pro- 
visions of  the  ordinance  by  Section  2  thereof. 

The  second  class  consists  of  those  engaged  in  Port- 
land in  selling  meat  which  has  been  slaughtered  out- 
side of  and  more  than  one  mile  from  the  city,  or,  if 
slaughtered  outside  of  and  within  a  mile  of  the  munici- 
pality, meat  slaughtered  by  persons  who  kill  no  more 
than  five  animals  a  week.  This  class  may  sell  such 
meat  within  the  city,  provided  they  present  the  car- 
casses for  inspection  at  some  place  therein  in  accord- 
ance with  Section  12  of  the  ordinance,  without  comply- 
ing with  the  provisions  thereof  as  to  permits  for 
slaughter-houses,  sanitation,  inspection,  etc.  These 
the  plaintiffs  term  the  ''less  favored'*  class. 

The  third  class  consists  of  all  persons  engaged  in 
the  city  in  selling  meat  which  has  been  slaughtered  out- 
side of  and  within  one  mile  of  the  city  by  persons  who 
kill  more  than  five  animals  a  week.  They  are  pro- 
hibited from  selling  such  meat  within  the  city  unless 
they  comply  with  the  several  sections  of  the  ordinance. 
They  are  not  permitted,  as  the  second  class  is,  to  have 
their  meats  inspected  within  the  city,  but  are  expressly 
excluded  from  so  doing  by  the  provisions  of  Section 
12.  The  plaintiffs  term  this  last  class,  to  which  they 
belong,  the  ''unfavored  and  burdened.** 

Plaintiffs  maintain  that  the  classifications  made  by 
the  ordinance  stifle  competition  and  are  positively 
detrimental  and  opposed  to  the  avowed  purpose  of  pro- 
tecting the  public  health.  It  is  asserted  on  behalf  of 
the  city  that  at  the  present  time,  and  for  many  years 
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past,  the  City  of  Portland  has  had  in  operation  several 
ordinances  designed  to  protect  the  public  health  from 
the  ravages  of  disease  spreading  through  food  prod- 
ucts. There  are  sanitary  ordinances,  market  ordi- 
nances and  an  ordinance  prohibiting  the  slaughter- 
ing of  animals  within  the  city  limits.  The  proprietors 
of  butcher-shops,  delicatessen  stores,  restaurants  and 
other  eating  places  are  required  to  observe  certain 
regulationa  with  respect  to  the  conduct  of  their  busi- 
ness, and  are  prohibited  from  selling  or  offering  for 
sale  any  food  products  which  are  unfit  or  unwholesome 
for  human  food.  With  the  growth  and  expansion  of 
the  city,  it  has  become  a  difficult  problem  for  the  offi- 
cials in  charge  to  see  to  it  that  these  several  regula- 
tions are  strictly  observed  and  the  prohibitions  en- 
joined are  not  violated  to  the  injury  of  the  public. 
These  circumstances  gave  rise  to  additional  legislation 
upon  the  subject  of  health  protection,  and  it  was  found 
that  stricter  compliance  with  the  sanitary  and  health 
regulations  of  the  city  could  be  effected  by  the  enact- 
ment of  an  ordinance  requiring  a  thorough  inspection 
of  food  products  before  the  same  were  admitted  to  the 
city  to  be  offered  for  human  consumption.  Experience 
showed  that  contagious  and  infectious  diseases  are 
communicated  in  a  great  majority  of  cases  through 
milk  and  meat  products.  Accordingly,  some  time  ago, 
the  City  of  Portland  enacted  an  ordinance  requiring 
a  thorough  inspection  of  dairy  herds  and  of  milk  pro- 
duced therefrom  before  such  milk  could  be  even 
brought  into  the  city  for  the  purpose  of  offering  the 
same  for  sale  therein. 

The  meat  inspection  ordinance  is  designed  to  pro- 
vide for  a  thorough  inspection  of  all  meat  and  meat 
products  before  the  same  are  admitted  to  the  market 
places  of  the  city  to  be  offered  for  sale  for  human  con- 


Feb.  16.]    Steebtt  &  Obeble  Packing  Co.  v.  Portland.    267 


sumption,  in  order  to  protect  the  public  health.  The 
elimination  of  slaughter-houses  from  the  city  limits 
naturally  caused  their  location  a  short  distance  from 
the  municipal  boundaries.  It  is  conceded  that  the 
slaughter-houses  from  which  the  city  *s  supply  of  meat 
is  chiefly  derived  are  located  within  the  prescribed  one- 
mile  zone,  with  the  exception  of  one  under  federal 
regulation. 

1.  The  enactment  of  laws  for  the  inspection  of  food- 
stuffs is  within  the  police  power  of  the  state.  This  is 
not  questioned :  Chicago  Board  of  Trade  v.  Cowen,  252 
ni.  554  (96  N.  E.  1084) ;  Foote  v.  Stanley,  117  Md.  335 
(82  Atl.  380) ;  Patapsco  Guano  Co.  v.  Board  of  Agri- 
culture, 171  U.  S.  345  (43  L.  Ed.  191, 18  Sup.  Ct.  Rep. 
862). 

2.  The  Portland  charter  confers 'the  power  to  re- 
quire the  inspection  of  articles  of  food  offered  for  sale 
for  human  consumption  within  the  municipality  where 
it  applies  to  those  who  bring  or  send  their  products 
into  the  city  for  sale  for  such  purposes:  Norfolk  v. 
Flynn,  101  Va.  473  (44  S.  E.  717,  99  Am.  St.  Rep.  918, 
62  L.  R.  A.  771) ;  State  v.  Nelson,  66  Minn.  166  (68 
N.  W.  1066,  61  Am.  St.  Rep.  399,  34  L.  R.  A.  318) ; 
Adams  v.  Milwaukee,  144  Wis.  371  (129  N.  W.  518,  43 
L.  R.  A.  (N.  S.)  1072). 

3.  We  will  first  consider  the  ordinance  as  to  the 
second  class,  or  all  persons  engaged  in  the  city  in  sell- 
ing meats  which  have  been  slaughtered  outside  of  and 
more  than  a  mile  from  the  municipality,  or,  if  slaugh- 
tered outside  of  and  within  a  mile  of  the  city,  meat 
slaughtered  by  a  person  who  slaughters  no  more  than 
five  animals  a  week.  As  a  matter  of  fact,  it  is  as- 
serted that  there  are  very  few,  if  any,  establishments 
beyond  the  one-mile  zone  at  which  more  than  five  ani- 
mals are  slaughtered  each  week  for  sale  in  the  city. 
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With  regard  to  those  who  slaughter  less  than  five  ani- 
mals a  week,  it  would  be  manifestly  impracticable  to 
require  them  to  observe  the  regulations  with  respect  to 
slaughter-houses.  It  is  not  to  be  presumed  that  such 
I>ersons  maintain  slaughter-houses.  They  are  mostly 
small  farmers  who  occasionally  sell  the  meat  of  an 
animal  on  the  public  markets  of  Portland.  There  are 
reasonable  grounds  for  making  a  separate  classifica- 
tion for  such  small  producers :  See  Ex  parte  Case,  70 
Or.  291,  301  (Ann.  Cas.  1916B,  490,  135  Pac.  881,  141 
Pac.  746).  Different  regulations  for  such  a  class  are 
made  in  the  federal  rules  for  the  inspection  of  meats 
for  interstate  and  foreign  commerce. 

It  would  not  seem  practical  for  the  city  inspectors 
to  travel  all  over  the  state  or  at  great  distances  be- 
yond the  confines  'of  the  city,  in  order  to  perform  their 
duties  and  inspect  establishments  located  outside  of  the 
one-mile  limit.  None  of  the  members  of  the  second 
class,  however,  are  immune  from  regulation.  Section 
12  of  the  ordinance  provides  that  the  members  of  this 
class  who  desire  to  sell  meats  for  human  food  in  the 
city  shall  bring  their  products  to  a  central  depot  for 
inspection,  and  that  the  same  shall  be  passed  or  con- 
demned according  to  the  provisions  of  the  ordinance. 
This  arrangement  was  made  by  the  legislative  depart- 
ment of  the  city  with  a  full  knowledge  of  local  con- 
ditions. Such  classification  may  depend  upon  the  de- 
gree of  evil  without  being  arbitrary  or  unreasonable: 
International  Harvester  Co.  v.  Missouri,  234  U.  S.  199 
(58  L.  Ed.  1276, 34  Sup.  Ct.  Rep.  859, 52  L.  R.  A,  (N.  S.) 
525) ;  Ozan  Lbr.  Co.  v.  Union  Co.  Nat.  Bank,  207  U.  S. 
251  (52  L.  Ed.  195,  28  Sup.  Ct.  Rep.  89) ;  Heath  <&  M. 
Mfg.  Co.  V.  Worst,  207  U.  S.  338  (52  L.  Ed.  236,  28  Sup. 
Ct.  Rep.  114) ;  Chicago  Dock  &  C.  Co.  v.  Fraley,  228 
U.  S-  680  (57  L.  Ed.  1022,  33  Sup.  Ct.  Rep.  715).    We 
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cannot  say  that  the  municipal  law  is  either  arbitrary 
or  unfair  because  farmers  who  slaughter  a  few  ani- 
mals and  sell  the  meat  for  human  food  within  the  city, 
and  some  others  from  a  distance  who  possibly  may  do 
so,  all  under  inspection,  are  not  subject  to  all  the  regu- 
lations as  to  sanitation  of  slaughter-houses,  etc.  As 
said  by  Mr.  Justice  Peckham  in  Ozan  Lbr.  Go.  v.  Union 
Go.  Nat.  Bank,  207  U.  S.  251,  at  page  256  (52  L.  Ed. 
195,  28  Sup.  Ct.  Rep.  89,  on  page  91) : 

**It  is  almost  impossible,  in  some  matters,  to  foresee 
and  provide  for  every  imaginable  and  exceptional  case, 
and  a  legislature  ought  not  to  be  required  to  do  so  at 
the  risk  of  having  its  legislation  declared  void,  although 
appropriate  and  proper  upon  the  general  subject  upon 
which  such  legislation  is  to  act,  so  long  as  there  is  no 
substantial  and  fair  ground  to  say  that  the  statute 
makes  an  unreasonable  and  unfounded  general  classifi- 
cation, and  thereby  denies  to  any  person  the  equal  pro- 
tection of  the  laws.  In  a  classification  for  govern- 
mental purposes  there  cannot  be  an  exact  exclusion  or 
inclusion  of  persons  and  things.*^ 

4,  5.  The  first  and  third  classes  embrace  by  far  the 
major  portion  of  the  packing-houses  from  which  the 
Portland  market  derives  its  supply  of  meats.  It  is,  of 
course,  apparent  that  as  compulsory  regulations,  the 
ordinance  is  extraterritorial  and  unenforceable.  The 
city  has  no  power  to  enforce  a  compliance  with  them 
because  places  and  operations  regulated  are  situated 
beyond  the  city's  borders.  But  in  so  far  as  the  ordi- 
nance prohibits  the  sale  within  the  city  of  the  products 
of  those  places,  unless  the  regulations  have  been  com- 
plied with,  it  is  enforceable,  and  a  compliance  with  the 
regulations  is  exacted  as  a  condition  precedent  to  the 
selling  of  such  products  in  the  city.  The  Constitution 
of  the  United  States  was  framed  on  the  theory  that  all 
power  resides  in  the  people,  and  in  promulgating  that 
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instrument  the  people  of  the  several  states  reserved  to 
themselves  all  powers  except  those  expressly  dele- 
gated to  the  federal  government  by  the  Constitution. 
Among  the  powers  so  reserved  to  the  people  was  that 
which  has  come  to  be  known  as  the  police  power  of  the 
several  states,  and  it  has  been  appropriately  said  that 
the  police  power  is  inherent  in  all  government.  It  is, 
so  to  speak,  a  weapon  for  self-defense  which  must 
necessarily  be  possessed  by  all  governments.  It  is 
that  power  by  which  the  greatest  good  may  be  secured 
to  the  greatest  number.  From  this  principle  has 
arisen  the  maxim:  ^^ Solus  poptUi  suprema  est  lex/' 
In  conformity  with  this  maxim  a  fair  and  liberal  con- 
struction should  be  applied  to  all  laws  which  are  in- 
tended to  protect  the  health  of  the  people  in  general. 
That  rule  has  been  uniformly  applied,  even  where  the 
enforcement  of  the  law  will  result  in  sundry  burdens 
and  inconveniences  to  individuals.  A  greater  reason 
for  such  an  application  of  the  rule  exists  in  these 
modem  times  on  account  of  increasing  population,  and 
the  many  new  agencies  and  methods  for  the  distribu- 
tion of  food,  medicines,  and  other  articles  for  human 
consumption.  The  wisdom  of  salutary  laws  relating  to 
contagious  diseases  and  proper  restraints  in  relation 
thereto  cannot  be  questioned.  In  order  to  promote  the 
public  health,  individual  convenience  and  profit  must 
be  enjoyed  in  proper  subjection  to  and  observance  of 
the  laws  for  the  protection  of  the  same:  State  v. 
Starkey,  112  Me.  8  (90  Atl.  431) ;  Stettler  v.  O'Hara, 
69  Or.  519  (139  Pac.  743,  Ann.  Cas.  1916 A,  217). 
Under  fair  and  reasonable  classifications  and  regula- 
tions, plaintiffs  would  have  no  valid  cause  to  complain 
on  account  of  some  inconvenience  and  necessary  ex- 
penditures required  by  the  ordinance  for  the  publio 
weaL 
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6.  We  come  next  to  the  first  class,  which  is  wholly 
exempt  from  the  provisions  of  the  ordinance  as  to 
slaughter-houses,  which  are  inspected  by  the  United 
States  Department  of  Agriculture,  wherever  situated. 
A  statute  designed  to  prevent  the  spread  of  contagious 
diseases  or  to  protect  the  health  of  the  public,  which 
operates  upon  all  substantially  alike,  is  not  inimical  to 
the  federal  or  state  Constitution:  Adams  v.  Lytte 
(C.  C),  154  Fed.  876;  Adams  v.  Milwaukee,  144  Wis. 
371  (129  N.  W.  518,  43  L.  R.  A.  (N.  S.)  1072,  and 
notes) ;  Pierce  v.  Dillingham,  203  HI.  148  (67  N.  E.  846, 
62L.R.A.888). 

7.  The  requirements  of  the  ordinance  applicable  to 
the  third  class,  to  which  plaintiffs  belong,  were  adopted 
from  and  are  substantially  identical  with  the  regula- 
tions governing  the  meat  inspection  of  the  United 
States  Department  of  Agriculture  made  effective  May 
1, 1908.  Soon  after  the  passage  of  the  ordinance  these 
rules  were  changed  in  important  particulars;  there- 
fore the  exemption  of  persons  coming  within  the  first 
class  from  the  provisions  of  the  ordinance  has  a  mate- 
rial effect  upon  the  plaintiffs,  or  the  third  class,  who 
are  doing  business  in  the  sale  of  meats  in  the  City  of 
Portland  in  competition  with  the  first  class.  The  con- 
stitutionality of  a  statute  or  ordinance  is  usually  to  be 
tested,  not  by  what  is  actually  done  under  it,  but  by 
what  it  authorizes  and  permits  to  be  done :  McQuillin, 
Mun.  Corp.,  §  811 ;  Elkhart  v.  Murray,  165  Ind.  304 
(75  N.  E.  593,  112  Am.  St.  Rep.  288,  6  Ann.  Cas.  748, 
1  L.  R.  A.  (N.  S.)  940) ;  Henderson  v.  Durham  Co.,  132 
N.  C.  779  (44  S.  E.  598) ;  Guthrie  Co.  v.  Cameron,  3 
Okl.  677  (41  Pac.  640).  To  justify  classifications  for 
the  purpose  of  legislation  whereby  several  classes  are 
affected  differently  by  the  law,  there  must  be  some  rea- 
sonable ground  for  the  classifications.    There  must  be 
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some  difference  between  the  classes  which  bears  a  just 
and  proper  relation  to  the  purposes  of  the  law  and  to 
the  classifications :  Gulf  etc.  Go.  v.  Ellis,  165  U.  S.  150 
(41  L.  Ed.  666, 17  Sup.  Ct.  Rep.  255) ;  Staie  v.  Wright, 
53  Or.  344  (100  Pac.  296,  21  L.  R.  A.  (N.  S.)  349) ; 
KeUaher  v.  Portland,  57  Or.  575-584  (112  Pac.  1076) ; 
State  V.  Loomis,  115  Mo.  307  (22  S.  W.  350,  21  L.  R.  A. 
789) ;  Dobbins  v.  Los  Angeles,  195  U.  S.  223  (49  L.  Ed. 
169,  25  Sup.  Ct.  Rep.  18).  Where  a  classification  is 
based  upon  no  reasonable  ground  and  bears  no  just  or 
proper  relation  to  the  object  of  the  law,  but  is  in  fact 
an  arbitrary  selection  and  results  in  unjust  discrimina- 
tions, it  cannot  be  justified,  and  the  act  attempting  to 
make  such  classification  must  be  declared  void:  State 
V.  Wright,  53  Or.  344  (100  Pac.  296,  21  L.  R.  A.  (N.  S.) 
349) ;  KeUaher  v.  Portland,  57  Or.  575  (112  Pac.  1076) ; 
Chaddock  v.  Day,  75  Mich.  527  (42  N.  W.  977,  13  Am. 
St.  Rep.  468,  4  L.  R.  A.  809) ;  Gulf  Co.  v.  Ellis,  165 
U.  S.  150  (41 L.  Ed.  666, 17  Sup.  Ct.  Rep.  255) ;  Gotting 
V.  Goddard,  183  U.  S.  79  (46  L.  Ed.  92,  22  Sup.  Ct.  Rep. 
30). 

8.  An  act  which  denies  to  the  plaintiffs  the  equal  pro- 
tection of  the  laws,  or  grants  to  others  special  privi- 
leges or  immunities  which  upon  the  same  terms  do  not 
equally  belong  to  the  pjaintiffs,  is  prohibited  by  the 
Constitutions  of  the  United  States  and  of  the  State  of 
Oregon :  Article  XIV,  Section  1,  Const.  U.  S. ;  Article 
I,  Section  20,  of  the  Constitution  of  Oregon. 

9.  The  vital  question  in  this  case  is :  Are  the  provi- 
sions of  the  ordinance  discriminatory  t  By  section  3 
of  the  ordinance  it  is  made  unlawful  to  sell,  have  or 
keep  or  expose  for  sale  for  human  food  any  meats 
which  should  be  condemned  under  section  13.  By  sec- 
tion 2  the  first  class  is  entirely  exempted  from  the  pro- 
visions of  section  3.    This  distinction  cannot  be  said 
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to  be  based  upon  any  necessity  or  convenience  for  the 
protection  of  the  public  health.  After  about  six  years  * 
experience  the  United  States  Department  of  Agricul- 
ture changed  the  regulations  governing  the  meat  in- 
spection, which  became  effective  November  1,  1914, 
and  are  found  in  a  pamphlet  issued  July  30,  1914. 
Under  these  regulations,  which  govern  the  first  class 
named  in  the  ordinance,  a  large  amount  of  meat  and 
meat  products  may  be  passed  as  fit  for  human  food 
whifth  are  required  to  be  destroyed  by  the  terms  of  the 
or<&ance.  Some  of  the  differences  between  the  fed- 
eral regulations  and  those  of  the  ordinance  as  applied 
to  the  second  and  third  classes  are  as  follows :  (1)  Sec- 
tion 13,  subdivision  10,  paragraph  1,  of  the  ordinance 
requires  the  condenmation  of  carcasses  of  swine  suffer- 
ing from  hog  cholera  and  the  destruction  thereof  under 
sections  14  and  15  of  the  ordinance.  By  subdivision 
B,  paragraph  2,  section  4,  Regulation  11,  of  the  Fed- 
eral Regulations  (see  page  28  thereof),  a  carcass  in 
which  the  lesions  of  hog  cholera  are  slight  and  limited 
in  extent  may  be  passed  for  sterilization,  and  after 
sterilization  may  be  canned  and  sold  for  human  food. 
See  Regulation  15,  page  36,  of  the  Federal  Regulations. 
(2)  Section  13,  subdivision  26,  of  the  ordinance  re- 
quires the  condemnation  of  the  carcasses  of  certain 
pregnant  animals.  By  section  20  of  Regulation  11  of 
the  Federal  Regulations  (page  33),  such  carcasses  may 
be  sterilized  and  sold  for  human  food.  (3)  Section 
13,  subdivision  27,  of  the  ordinance  requires  the  con- 
demnation of  the  carcasses  of  all  calves,  pigs,  kids  and 
lambs  under  three  weeks  of  age  regardless  of  their 
condition.  By  paragraph  1  of  section  21  of  Regula- 
tion 11  of  the  Federal  Regulations  (page  33),  such  car- 
casses may  be  used  for  human  food,  provided  the  meat 
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complies  with  certain  stated  requirements.  Other 
regulations  differ  so  that  those  governing  the  first  class 
are  not  so  drastic  as  the  requirements  of  the  ordinance ; 
therefore  meat  and  meat  products,  which  under  the 
federal  regulations  are  suitable  for  food  for  human 
consumption  and  may  be  sold  for  that  purpose  in  the 
City  of  Portland,  without  municipal  inspection,  by  per- 
sons of  the  first  class,  if  presented  by  members  of  the 
second  and  third  classes,  must  be  condemned  and  de- 
stroyed under  the  terms  of  the  ordinance. 

If  one  class  of  persons  is  granted  the  privilege  of 
vending  certain  kinds  of  meat  and  meat  products  in 
the  city,  why  should  not  members  of  the  other  two 
classes  be  accorded  the  right  to  sell  the  same  kind  of 
foodstuffs  T  The  classification  in  this  respect  does  not 
appear  to  be  based  upon  a  fair  or  reasonable  founda- 
tion and  this  discrimination  cannot  be  upheld.  It  is 
not  for  the  court  to  suggest  which  kind  of  regulations 
is  preferable.  Had  the  exemption  of  the  members  of 
the  first  class  from  the  requirements  of  the  ordinance 
as  to  inspection  been  provided  for  as  long  as  the  prod- 
ucts  of  their  establishments  were  subject  to  federal  in- 
spection under  regulations  like  those  contained  in  the 
city  ordinance,  then  when  the  amendments  of  the  fed- 
eral regulations  were  made  the  excepted  class  would 
automatically  have  come  within  the  provisions  of  the 
municipal  law,  and  the  objectionable  features  of  the 
ordinance  would  have  been  obviated.  Doubtless  the 
city  by  appropriate  amendment  of  its  ordinance  can 
adjust  the  matter,  so  that  important  business  enter- 
prises will  not  be  unnecessarily  inconvenienced  or 
jeopardized,  and  the  different  persons  interested  can 
with  reasonable  safety  make  preparation  to  conform 
to  the  beneficial  requirements  of  the  law. 
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The  decree  of  the  lower  court  will  be  modified  to  con- 
form herewith.  Modified. 

Mb.  Justice  Eaein  and  Mb.  Justice  Benson  absent. 


Beverged  and  rebearing  denied  Febmary  15, 1916. 

On  Petition  fob  Rbheabing. 

(154  Pac.  415.) 

In  Banc.  Mb.  Justice  Bean  delivered  the  opinion  of 
the  court. 

The  petition  for  rehearing  in  this  cause  suggests 
that  the  formal  concluding  part  of  the  memorandum 
opinion  is  misunderstood.  In  referring  to  the  ordi- 
nance in  question  it  is  stated  in  the  opinion  as  follows : 
**The  classification  in  this  respect  does  not  appear  to 
be  based  upon  a  fair  or  reasonable  foundation  and  this 
discrimination  cannot  be  upheld.'*  This  conclusion 
leads  to  but  one  result ;  namely,  the  decree  of  the  lower 
court  is  reversed,  the  demurrer  to  the  complaint  will 
be  overruled,  and  the  ordinance  declared  invalid. 

It  is  further  stated  in  the  opinion  that  **It  is  not  for 
the  court  to  suggest  what  kind  of  regulations  is  pref- 
erable. ' '  This  shows  that  the  court  did  not  pass  upon 
any  ordinance  that  may  be  enacted,  although  the  matter 
of  an  amendment  to  the  ordinance  entered  into  the  oral 
argument.  With  this  correction  the  petition  for  re- 
hearing is  denied.       Bevebsed.    Beheabinq  Denied. 
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Argued  February  1,  reversed  and  dismissed  February  15,  1916. 

CUMMINS  V.  JONES.* 

(155  Pac.  171.) 

Municipal  OorporatioBS — Control  of  Streets — ''Public  Utility  Vehicle.** 

1.  A  city  ordinance  providing  that  "public  utility  vehicles"  shall 
not  be  operated  within  the  corporate  limits  except  under  or  by  virtue 
of  a  franchise,  and  defining  Bu<:h  vehicle  as  any  auto  -car,  auto  bus, 
jitney,  omnibus,  automobile,  taxicab  or  other  vehicle  run  on  the 
streets  of  such  city  to  or  from  a  point  within  or  without  the  city 
over  any  particular  route  for  the  transportation  of  passengers  for 
hire  or  fares,  but  excluding  from  the  operation  and  effect  of  said 
ordinance,  railroad  cars,  street  railway  cars  and  hotel  buses,  also 
automobiles,  taxicabs  used  exclusively  as  sight-seeing  cars,  and  car- 
riages, is  not  invalid  or  void,  as  such  classification  in  an  ordinance  is 
not  discriminatory. 

Municipal  Oorporati(»i»--Oontrol  of  Streets  by  City. 

2.  No  citizen  has  the  right  to  use  the  streets  of  a  city  for  the 
prosecution  of  his  private  business,  and  any  attempted  use  for  that 
purpose  may  either  be  prohibited  or  regulated  as  the  municipality 
may  deem  best  for  the  public  good;  hence  a  city  may,  by  ordinance, 
prohibit  the  operation  of  public  utility  vehicles  as  jitney  buses  on 
its  streets. 

[As  to  obstruction  of  street  by  private  person,  see  note  in  1 
Am.  St.  Bep.  840.] 

From  Clackamas :  George  E.  Baglby,  Judge. 

In  Banc.     Statement  by  Mr.  Justice  Benson. 

A.  B.  Cummins  and  others  commenced  a  suit  against 
Linn  E.  Jones,  as  mayor,  and  E.  L.  Shaw,  as  chief  of 
police  of  Oregon  City,  Oregon.  The  facts  in  the  case 
at  bar  are  as  follows : 

On  September  8, 1915,  the  city  council  of  Oregon  City 
passed  an  ordinance  entitled : 

*'An  ordinance  providing  that  public  utility  vehicles 
shall  not  be  operated  in  Oregon  City  except  under  or 
by  virtue  of  a  franchise  or  franchises  given  or  granted 
by  Oregon  City. '  * 

•On  the  regulation  of  jitney  buses,  gee  note  in  L.  B.  A.  1916F,  840. 

RSPOBTKE. 
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Section  1  of  this  ordinance  is  devoted  to  definitions 
of  the  phrase  ''public  utility  vehicles"  and  other  terms 
used  therein.     Sections  2  and  3  are  as  follows : 

**From  and  after  the  first  day  of  October,  1915,  it 
shall  be  unlawful  for  any  person  to  operate  any  pub- 
lic utility  vehicles  on  any  street  of  Oregon  City,  either 
wholly  within  Oregon  City  or  partly  within  Oregon 
City  to  or  from  a  point  outside  of  Oregon  City,  with- 
out first  obtaining  a  franchise  therefor  from  Oregon 
City,  which  franchise  shall  be  given  or  granted  by  ordi- 
nance. Each  such  franchise  shall  be  given  and  granted 
on  such  terms,  provisions  and  conditions  as  may  be 
determined  by  the  ordinance  giving  or  granting  such 
franchise. ' ' 

The  remaining  section  provides  a  penalty  for  vio- 
lating the  provisions  of  the  act.  The  plaintiffs  in  their 
complaint  allege  that  they  are  each  engaged  in  the 
operation  of  what  is  commonly  known  and  designated 
as  a  jitney  bus,  between  points  in  the  City  of  Portland 
and  points  in  the  City  of  Oregon  City,  for  the  purpose 
of  cairying  passengers  for  a  fare  of  25  cents  per  pas- 
senger from  either  of  said  cities  to  the  other,  and  that 
said  ordinance  applies  to  the  vehicles  of  each  of  them 
in  the  operation  thereof  as  aforesaid ;  that  the  defend- 
ants, as  officers  of  Oregon  City,  are  about  to  enforce 
such  ordinance,  and  are  refusing  to  permit  plaintiffs  to 
operate  their  motor  buses  in  the  carriage  of  passengers 
for  hire  between  the  two  cities,  and  have  threatened 
to  arrest  and  imprison  plaintiffs  if  they  do  so  operate 
their  vehicles.  It  is  also  alleged  that  the  ordinance  is 
void  because  it  is  harsh,  unreasonable,  arbitrary,  dis- 
criminatory, confiscatory  and  class  legislation ;  that  it 
is  void,  for  the  reason  that  it  confers  arbitrary  power 
upon  the  council  to  grant  or  refuse  to  citizens  of  the 
United  States  the  privilege  of  carrying  passengers  for 
hire  by  automobile  from  points  in  Portland  to  points 
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in  Oregon  City  according  to  the  mere  will  of  the  conn- 
cil,  and  not  in  accordance  with  any  fixed  rule ;  that  the 
ordinance  is  void  for  the  reason  that  it  was  not  passed 
in  good  faith  either  for  the  purpose  of  revenue  or  for 
regulation,  but  for  the  sole  purpose  of  preventing  com- 
petition with  the  Portland  Railway,  Light  &  Power 
Company.  The  complaint  also  sets  out  the  following 
paragraph,  styling  it  as  a  ''resolution'*  passed  by  the 
council : 

''Mr.  Templeton  reported  for  the  committee  on 
streets  and  public  property  and  recommended  that  all 
applications  for  jitney  ordinances  between  Oregon 
City  and  Portland  be  required  to  pay  $50  per  quarter, 
and  be  required  to  furnish  a  bond  in  the  sum  of  $5,000 
before  a  license  to  operate  be  granted  by  the  city.  It 
was  further  voted  that  the  city  attorney  enforce  the 
present  ordinance  in  regard  to  jitneys" 

— which  is  alleged  to  be  gross  discrimination  against 
plaintiffs  and  those  similarly  situated.  To  this  com- 
plaint a  general  demurrer  was  filed,  which  being  over- 
ruled by  the  trial  court,  the  defendants  declined  to 
further  plead,  and  a  decree  was  entered  perpetually 
enjoining  the  enforcement  of  the  ordinance,  and 
defendants  appeal.  Eeversed.     Surr  Dismissed. 

For  appellants  there  was  a  brief  with  orat  argu- 
ments by  Mr.  Christian  Schuebel,  City  Attorney,  and 
Mr.  Charles  D.  Latourette. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  Arthur  I.  Moulton  and  Messrs.  Lafferty  £ 
Merrick,  with  oral  arguments  by  Mr.  Moulton  and  Mr. 
A.  W.  Lafferty. 

Mr.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  It  is  obvious  from  the  mere  reading  of  the  "reso- 
lution" above   set  out  that  it  is  not  a  resolution  or 
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anthoritative  act  of  the  council,  but  merely  a  recom- 
mendation of  a  committee,  and  the  record  does  not  dis- 
close that  the  council  ever  acted  thereon.  We  therefore 
dismiss  it  from  our  consideration  and  turn  to  our  inves- 
tigation of  the  ordinance.  In  Section  1  we  find  the 
definition  of  a  ' '  public  utility  vehicle ' '  to  mean : 

**  Any  auto  car,  auto  bus,  jitney,  omnibus,  automobile, 
taxicab,  or  other  vehicles  propelled,  operated,  driven 
or  drawn  by  any  motive  power  whatever  (including 
vehicles  drawn  by  horses  or  other  animals),  which  is 
run  or  operated  on  the  streets  of  Oregon  City  to  or 
from  a  point  within  or  without  Oregon  City,  or  between 
particular  points  in  Oregon  City,  or  to  a  particular 
point  in  Oregon  City,  to  or  from  a  particular  point 
outside  of  Oregon  City,  or  over  any  particular  route 
or  routes  for  the  purpose  of  affording  a  means  of  local 
transportation  of  passengers  or  persons  for  hire  or 
fares  as  may  offer  themselves  for  transportation  along 
the  way  or  course  or  route  on  which  it  is  used  or 
operated  or  may  be  running:  Provided,  that  railroad 
cars,  street  railway  cars  and  hotel  buses  and  also  auto- 
mobiles and  taxicabs  used  exclusively  as  sight-seeing 
cars,  and  also  carriages,  automobiles  and  taxicabs 
which  do  not  operate  or  run  over  a  particular  route 
or  to  or  from  a  particular  point  or  between  particular 
points  [or]  not  used  for  hire  or  fares,  shall  not  be 
considered  public  utility  vehicles  within  the  meaning 
thereof. '  * 

It  has  already  been  held  by  this  court  that  such  a 
classification  does  not  render  an  ordinance  invalid  by 
reason  of  discrimination:  Thielke  v.  Albee,  76  Or.  449 
(150  Pac.  854) ;  Id.,  ante,  p.  48  (153  Pac.  793). 

2.  A  careful  examination  discloses  the  fact  that  the 
ordinance  in  question  does  not  undertake  to  regulate 
the  operation  of  ** utility  vehicles,"  but  simply  to  pro- 
hibit all  of  them  from  operating  until  further  ordi- 
nances shall  be  passed  which  shall  license  and  regulate. 
There  is,  then,  but  one  question  for  us  to  consider,  and 
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that  is :  Has  the  city  the  power  to  prohibit  the  owners 
of  jitney  cars  from  carrying  on  their  business  upon  its 
streets  T  In  the  case  of  Greene  v.  City  of  San  Antonio 
(Tex.  Civ.  App.),  178  S.  W.  6,  Mr.  Chief  Justice  Fly, 
in  passing  upon  a  '  *  jitney ' '  ordinance,  says : 

''No  man  has  the  right  to  use  a  street  for  the  prose- 
cution of  his  private  business,  and  his  use  for  that 
purpose  may  be  prohibited  or  regulated  as  the  state 
or  municipality  may  deem  best  for  the  public  good. 
*  *  In  the  case  of  Fifth  Avenue  Coach  Co.  v.  City  of 
New  York,  194  N.  Y.  19  (86  N.  E.  824,  16  Ann.  Cas. 
695,  21  L.  E.  A.  (N.  S.)  744),  it  was  held  *  *  that  the 
city  had  the  authority  to  grant  or  withhold  the  right 
to  run  coaches  on  the  streets.*' 

Again  quoting  from  the  same  opinion : 

*  *  So  in  this  case  appellant  has  never  had  any  vested 
right  to  use  the  streets  of  San  Antonio  to  engage  in 
the  business  of  a  common  carrier  of  passengers  for 
hire,  and  no  right  of  his  is  infringed  or  invaded  by  the 
ordinance  requiring  certain  things  to  be  done  in  order 
to  enter  into  business  on  the  streets,  which  have,  at 
the  expenditure  of  large  sums,  been  placed  by  the  city 
in  prime  condition  for  automobile  travel.  The  streets 
belong  to  the  public,  the  city  being  its  trustee,  and  no 
private  individual  or  corporation  has  a  right  to  use 
such  streets  for  the  prosecution  of  a  business  without 
the  consent  of  the  trustee  and  a  compliance  with  the 
conditions  upon  which  the  permission  to  so  use  them  is 
given.  *  * 

This  case  is  cited  with  approval  in  Le  Blanc  v.  City 
of  New  Orleans,  138  La.  000  (70  South.  212).  The 
same  doctrine  is  announced  in  the  case  of  Dickey  v. 
Davis  (W.  Va.),  85  S.  E.  781  (L.  E.  A.  1915F,  840), 
from  which  we  quote  as  follows : 

**The  right  of  a  citizen  to  travel  upon  the  highway 
and  transport  his  property  thereon,  in  the  ordinary 
course  of  life  and  business,  differs  radically  and  ob- 
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viously  from  that  of  one  who  makes  the  highway  his 
place  of  business  and  uses  it  for  private  gain,  in  the 
running  of  a  stage-coach  or  omnibus.  JThe  former  is 
the  usual  and  ordinary  right  of  a  citizen,  a  common 
right,  a  right  conamon  to  all,  while  the  latter  is  special, 
unusual  and  extraordinary.  As  to  the  former  the 
extent  of  legislative  power  is  that  of  regulation;  but 
as  to  the  latter  its  power  is  broader.  The  right  may  be 
wholly  denied,  or  it  may  be  permitted  to  some  and 
denied  to  others,  because  of  its  extraordinary  nature. 
This  distinction,  elementary  and  fundamental  in  char- 
acter, is  recognized  by  all  the  authorities '\-  Citing 
Jersey  City  Gas  Co.  v.  Dwight,  29  N.  J.  Eq.  242;  Mc- 
Quillin,  Mun.  Corp.  1620. 

Our  attention  has  not  been  called  to  any  authorities 
to  the  contrary.  We  conclude,  therefore,  that  since 
the  ordinance  in  question  is  purely  prohibitory,  and 
cities  have  the  undoubted  right  to  prohibit  such  use 
of  their  streets,  the  demurrer  should  have  been  sus- 
tained. A  decree  will  be  entered  here  sustaining  the 
demurrer  and  dismissing  the  suit. 

Bevebsed.    Suit  Dismissed. 

Mb.  Justice  Eaein  not  sitting. 


Ar^ed  February  2,  affirmed  February  15,  1916. 

DICKERSON  V.  EASTERN  &  WESTERN  LUMBER 

CO.* 

(155  Pae.  175.) 

Master  and  Servmiit— I>aty  of  Master  to  Provide  Safe  Place  for  Ser- 
vant to  Work. 

1.  Laws  of  1911,  page  16,  section  1,  known  as  the  Employers'  Lia. 
bility  Act,  provides  that  all  persons  engaged  in  operating  machinery 

*The  constitutionality,  application  and  effect  of  the  Federal  Em- 
ployers' Liability  Act  is  discussed  in  notes  in  47  L.  B.  A.  (N.  S.)  38; 
L.  B.  A.  19150,  47. 

On  Workmen's  Compensation  Acts  generally,  see  extensive  note  in 
L.  B.  A«  1016A,  28.  Rkpobtbb. 
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ehall  see  that  all  shall  be  carefully  inspected  and  tested  so  as  to  de- 
tect any  defects,  and  all  scaffolding,  staging  or  other  temporary 
structure  shall  be  constructed  to  bear  four  times  the  maximum  weight 
to  be  sustained  by  said  structure,  and  generally  all  persons  having 
charge  of  any  work  involving  danger  to  any  employee  shall  use  every 
precaution  that  is  practicable  to  use  for  the  protection  of  life  and 
limb.  Section  3  provides  that  any  failure  to  comply  with  the  require- 
ments of  this  act,  the  person  delinquent  shall  upon  conviction  be 
fined  or  imprisoned,  or  both,  and  then  states  that  this  shall  not  affect 
or  lessen  the  civil  liability  of  such  persons  as  the  case  may  be.  Held 
that  the  latter  section  continues  in  force  the  old  rule  that  it  is  a  non- 
delegable duty  of  the  employer  to  furnish  a  reasonably  safe  place  in 
which  the  servant  is  to  work,  and  the  requirements  of  the  act  are  not 
satisfied  with  less  than  continual  vigilance  according  to  the  itandard 
of  the  enactment. 

Biaster  and  Servant— Statutory  ProylsionB  as  to  Inability  for  Injnriei. 

2.  The  Employers'  Liability  Act  is  remedial  in  its  character,  and 
should  be  liberally  construed,  and  the  conclusion  is  that  the  act  im- 
poses a  duty  on  the  employer  of  not  only  inaugurating  and  providing 
a  safe  plant  and  appliances,  but  also  the  maintenance  of  the  same 
thereafter. 

Master  and  Servant — Action  for  Injuries — Snfflclency  of  OompUlnt. 

3.  Where  in  an  action  for  injuries  to  an  employee  in  a  sawmill, 
whose  duties  required  him  to  oil  the  machinery  in  the  different  parts 
of  the  mill,  the  complaint  alleged  that  while  plaintiff  was  so  engaged, 
it  became  necessary  for  him  to  ascend  to  and  cross  over  and  upon  a 
staging  erected  and  maintained  by  defendant  about  nine  feet  above 
the  first  floor  and  near  the  second  floor  of  said  mill,  erected  for  the 
purpose,  among  other  things,  of  enabling  plaintiff  to  perform  his 
duties;  that  while  plaintiff  was  exercising  due  care  and  caution  the 
boards  in  said  staging  broke,  wholly  through  the  negligence  of  de- 
fendant or  its  servants  and  employees,  in  this,  that  said  boards  were 
old,  worn,  defective  and  not  of  sufficient  strength  to  bear  the  weight 
of  plaintiff  and  were  unsuitable  for  the  purposes  used;  that  defendant 
was  negligent  in  maintaining  such  staging,  and  was  further  negligent 
in  failing  to  maintain  a  staging  of  sufficient  strength  to  make  the  same 
reasonably  safe  and  suitable  where  plaintiff  was  to  and  did  perform 
his  duties,  and  was  further  negligent  in  failing  and  neglecting  to  exer- 
cise every  care  and  precaution  practicable  in  safeguarding  the  life 
and  limb  of  plaintiff.  Held  that  the  complaint  stated  facts  to  which 
the  rule  of  law  embodied  in  the  Employers'  Liability  Act  was  ap- 
plicable, and  it  is  not  necessary  to  allege  that  the  action  was  brought 
under  that  particular  act  to  justify  its  application. 

[As  to  duty  of  master  to  furnish  safe  appliances  and  places, 
see  note  in  S3  Am.  St.  Eep.  766.] 

Appeal  and  Error— Master  and  Servant— Instructions  in  Action  for 
Injuries. 

4.  In  an  action  by  an  employee  for  injuries  where  the  complaint 
alleged  sufficient  facts  to  bring  the  action  within  the  Employers' 
Liability  Act,  there  was  no  need  for  the  court  to  charge  the  jury 
in  so  many  words  that  the  Employers'  Liability  Act  was  applicable; 
however,  there  was  no  harm  done  in  being  thus  explicit. 
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BSaster    and    Serrant— Bvfllcieiicy  of   Evidence  in  an   Action    for 
^nilee. 

5.  In  an  action  for  injuries  to  an  oiler  in  a  sawmill,  in  which 
there  were  two  lines  of  overhead  shafting  runnings  substantially 
parallel  with  each  other,  with  runways  beneath  them  upon  which 
the  oiler  was  required  to  pass  in  the  discharge  of  his  duties,  evidence 
as  to  the  purpose  for  which  boards  were  placed  from  one  runway  to 
the  other  and  as  to  plaintiff's  use  thereof  during  the  three  years 
of  his  employment,  held  sufficient  to  authorize  the  jury  to  find  that 
they  eonstituted  an  invitation  to  plaintiff  to  use  them. 

Master  and  Servant — ^Instmctions  to  Jnry  in  Action  for  Injuries. 

6.  Plaintiff  was  injured  by  a  board  in  a  staging  he  used.  The 
court  charged  that,  if  the  defendant  furnished  plaintiff  a  scaffolding 
which  met  the  requirements  of  the  law,  then  the  verdict  should  be 
for  defendant;  that,  if  it  furnished  this  place  for  him,  but  he,  with- 
out its  knowledge,  selected  instead  a  temporary  scaffolding  when  the 
other  permanent  scaffolding  was  furnished  as  the  one  which  he  was 
to  use,  then  he  could  not  recover,  but  that,  if  this  temporary  stag- 
ing was  used  by  him  with  the  knowledge  of  defendant,  and  defend- 
ant knew  that  its  oilers  were  using  it  habitually,  then  it  was  its 
duty  to  put  it  in  the  condition  which  the  law  required  it  to  be  in, 
so  as  to  bear  four  times  the  m&ximum  weight  to  be  sustained  by 
it;  that,  if  it  failed  to  perform  this  duty  enjoined  upon  it  by  statute, 
it  was  negligent.  Held  that  this  charge  fairly  met  all  the  conditions 
of  the  case  respecting  the  question  whether  the  scaffolding  was 
furnished  by  the  employer  or  not. 

Kegligence — ^InetructionB  as  to  Carelessness  Oontribnting  to  Injury. 

7.  In  an  employee's  action  for  injuries  under  the  Employers'  Lia- 
bility Act,  the  refusal  of  an  instruction  that  it  was  the  duty  of  an 
employee,  when  doing  such  work  as  plaintiff  was  doing  at  the  time 
he  was  injured,  to  exercise  reasonable  care  and  caution  to  avoid 
danger  and  injury  to  himself  and  to  use  reasonable  care  and  caution 
on  looking  and  observing  where  he  walked  or  moved,  was  not  error; 
the  court  having  charged  in  accordance  with  the  statute  that  one 
was  not  barred  from  recovering  compensation  because  guilty  of 
carelessness  contributing  to  his  own  injury,  but  that  the  fault  of 
each  party  was  to  be  considered  and  the  damage  apportionately 
adjusted. 

Appeal  and  Error — Review — Questions  of  Fact  Settled  by  Verdict 

8.  Where,  in  an  employee's  action  for  injuries,  issue  was  joined 
on  the  queetions  of  negligence  and  of  the  installation  and  retention 
of  a  faulty  appliance,  and  there  was  testimony  on  each  side  of  the 
question,  and  the  theory  of  each  party  was  presented  to  the  jury 
by  appropriate  instructions,  the  verdict  settled  the  facts. 

From  Multnomah:  Henry  E.  McGinn,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Burnett. 

John  Dickerson  commenced  an  action  against  the 
Eastern  &  Western  Lumber  Company,  a  corporation, 
to  recover  damages  for  an  injury. 
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The  plaintiff  alleges  and  the  defendant  admits  that 
at  all  times  mentioned  in  the  pleadings  the  latter  owned 
and  operated  a  sawmill  in  the  City  of  Portland,  to- 
gether with  all  the  equipment,  fixtures  and  machinery 
used  in  connection  therewith,  and  that  the  plaintiff 
was  employed  by  it  to  oil  the  different  parts  of  the  mill 
and  its  machinery.  The  gravamen  of  the  charge  is 
contained  in  the  following  allegations  of  the  complaint : 

*'That  on  or  about  March  22,  1913,  while  the  plain- 
tiff was  engaged  in  said  employment,  it  became  and 
was  necessary  for  the  plaintiff  to  ascend  to  and  cross 
over  and  upon  a  staging  or  false  work  which  had  been 
erected  and  maintained  by  the  said  defendant  about 
nine  feet  above  the  first  floor  and  near  the  second  floor 
of  said  mill,  for  the  purpose,  among  other  things,  of 
enabling  the  plaintiff  to  perform  his  duties ;  that  in 
crossing  over  said  staging  for  the  purposes  aforesaid, 
and  while  the  plaintiff  was  exercising  due  care  and 
caution  for  his  own  safety,  one  or  more  of  the  boards 
in  said  staging  broke,  causing  the  said  plaintiff  to  be 
precipitated  to  the  floor  of  said  mill,  inflicting  upon  the 
plaintiff  serious  and  permanent  injuries  as  more 
specifically  hereinafter  stated ;  that  the  injuries  to  said 
plaintiff  were  caused  wholly  and  solely  by  the  negli- 
gence of  the  defendant,  its  servants  and  employees,  in 
this,  that  said  staging,  and  particularly  the  boards 
thereof  which  broke  as  aforesaid,  were  old,  worn  and 
defective,  and  were  insufficient  to  bear  the  weight  of 
the  plaintiff,  and  were  insufficient  and  unsuitable  for 
the  purposes  intended,  and  the  defendant  was  therefore 
negligent  in  erecting  and  maintaining  said  staging  as 
aforesaid;  that  the  defendant  was  further  negligent 
in  failing,  neglecting  and  refusing  to  erect  and  main- 
tain a  good  and  sufficient  staging  upon  which  plaintiff 
could  perform  his  said  duties,  and  to  make  and  main- 
tain the  place  in  which  and  about  which  the  plaintiff 
was  to  and  did  perform  his  duties,  reasonably  safe  and 
suitable;  that  the  defendant  was  further  negligent  in 
failing  to  properly  test  and  inspect  said  staging  in 
order   to   ascertain   any  defects   that  might   appear 
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therein;  that  the  defendant  was  further  negligent  in 
failing  and  neglecting  to  exercise  every  care  and  pre- 
caution practicable  in  safeguarding  the  life  and  limb 
of  the  plaintiff  and  other  employees  of  said  mill. '  * 

The  remainder  of  that  pleading  refers  to  the  nature 
of  the  plaintiff's  injuries  and  the  amount  of  damage  he 
claims. 

Except  as  stated,  all  the  plaintiff's  averments  are 
denied  by  the  answer.  The  defendant  asserts  its 
ownership  and  operation  of  a  large  sawmill,  that  it 
employed  the  plaintiff  as  an  oiler  in  and  about  the  mill, 
and  that  it  was  his  duty  to  oil  bearings  on  the  overhead 
shafting  about  12  or  15  feet  above  the  floor  while  the 
machinery  was  in  operation,  and  that  these  bearings 
were  reached  only  by  means  of  a  step-ladder  which 
the  defendant  had  furnished.  It  states  that  it  never 
maintained  at  any  time  any  staging  or  false  work  to 
enable  the  plaintiff  to  perform  his  duties,  and  that 
the  only  thing  it  did  provide  and  maintain  and  instruct 
the  plaintiff  to  use  was  a  good,  substantial,  safe  and 
convenient  step-ladder  which  he  could  have  conven- 
iently and  with  safety  to  himself  moved  from  place  to 
place  while  oiling  the  machinery.  It  avers  that  with- 
out its  consent  or  knowledge  the  plaintiff,  when  oiling 
the  overhead  bearings,  habitually  passed  from  point 
to  point  upon  a  board  which  rested  upon  girders  or 
timbers  where  it  had  been  placed  either  by  the  plaintiff 
or  someone  of  his  fellow-servants,  and  that  on  the  oc- 
casion in  question  it  broke  under  him,  precipitating  him 
to  the  floor,  whereby  he  was  injured,  as  stated  in  his 
complaint,  all  without  any  want  of  care  on  the  part  of 
defendant.  In  brief,  the  answer  concludes  with  a  plea 
of  assumption  of  risk  and  contributory  negligence. 

The  affirmative  matter  stated  by  the  defendant  was 
traversed  by  the  reply.    No  exception  was  taken  to  any 
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testimony  offered  at  the  trial.  The  question  presented 
for  review  relates  solely  to  the  construction  of  the 
complaint  and  the  instructions  of  the  court  to  the  jury. 
•The  trial  resulted  in  a  verdict  and  judgment  in  favor 
of  the  plaintiff,  from  which  the  defendant  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Crawford  <&  Eakin,  with  an  oral  argument  by 
Mr.  Thomas  H.  Crawford, 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.'  Seitz  <&  Clark,  with  an  oral  argument  by  Mr. 
Maurice  W.  Seitz. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1.  The  principal  contention  of  the  defendant  is  that 
the  court  erred  in  applying  to  the  issues  in  the  case  the 
initiative  act  adopted  at  the  general  election  in  1910, 
commonly  known  as  the  employers'  liability  law,  em- 
bodied in  Chapter  3  of  the  General  Laws  of  Oregon  for 
1911.  As  stated,  the  defendant  admits  that  it  was  run- 
ning  machinery,  and  that  the  plaintiff  was  at  the  time 
employed  by  it  in  a  capacity  connected  with  its  opera- 
tion. The  statute  in  question  was  peculiarly  designed 
for  *' extending  and  defining  the  liabilities  of  employers 
in  any  or  all  acts  of  negligence  or  for  injury  to  their 
employees."  Its  authority  is  exercised  over  **all 
owners  *  *  or  persons  whatsoever,  engaged  *  *  in 
the  erection  or  operation  of  any  machinery."  It 
states  that: 

Such  persons  ''shall  see  *  *  that  all  *  *  wood 
*  *  or  other  material  whatever,  shall  be  carefully  se- 
lected and  inspected  and  tested  so  as  to  detect  any 
defects,  and  all   scaffolding,   staging,   false   work  or 


Feb.  1916.]     DiCKEESON  v.  Eastern  &  Western  L.  Co.    287 

other  temporary  structure  shall  be  constructed  to  bear 
four  times  the  maximum  weight  to  be  sustained  by  said 
structure ;  *  *  and  generally,  all  owners,  contractors 
or  subcontractors  and  other  persons  having  charge 
of,  or  responsible  for,  any  work  involving  a  risk  or 
danger  to  the  employees  or  the  public,  shall  use  every 
device,  care  and  precaution  which  it  is  practicable  to 
use  for  the  protection  and  safety  of  life  and  limb,  lim- 
ited only  by  the  necessity  for  preserving  the  efficiency 
of  the  structure,  machine  or  other  apparatus  or  device, 
and  without  regard  to  the  additional  cost  of  suitable 
material  or  safety  appliances  and  devices":  Section  1. 

Section  3  visits  a  criminal  penalty  upon  such  per- 
sons, and  states  that : 

*'This  shall  not  affect  or  lessen  the  civil  liability  of 
such  persons  as  the  case  may  be. ' ' 

The  latter  section  plainly  continues  in  force  the  old 
rule  that  it  is  a  nondelegable  duty  of  the  employer  to 
furnish  a  reasonably  safe  place  in  which  the  servant  is 
to  work.  The  requirements  of  the  act  are  simply  ex- 
pressions in  detail  of  the  duty  thus  enjoined,  and  are 
not  satisfied  with  less  than  continual  vigilance  accord- 
ing to  the  standard  of  the  enactment. 

The  complaint  counts  on  the  defendant's  negligence, 
not  only  in  the  original  construction,  but  also  in  the 
subsequent  maintenance  of  a  defective  instrumentality. 
In  various  forms  the  defendant  urges  that  the  liability 
act  is  not  applicable  under  the  pleadings,  and  that  be- 
fore it  can  be  used  as  the  standard  by  which  the  issue 
is  to  be  determined  the  plaintiff  must  have  declared 
upon  the  very  language  of  the  statute  and  brought  him- 
self within  its  letter.  For  instance,  it  criticises  the 
averments  of  the  complaint  quoted  above,  and  main- 
tains that  the  plaintiff  should  have  stated  in  so  many 
words  that  the  scaffolding  was  not  constructed  to  bear 
four  times  the  maximum  weight  to  be  sustained  by  such 
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structure.  The  plaintiff  states,  in  substance,  that  in 
the  discharge  of  his  duties  he  was  necessarily  required 
to  cross  over  the  staging,  and  that  in  doing  so  one  of 
the  boards  composing  it  broke,  precipitating  him  to  the 
floor.  It  would  seem  that,  if  the  material  was  not 
strong  enough  to  bear  the  weight  of  one  man,  it  would 
assuredly  be  too  weak  to  sustain  four  times  his  weight. 
Again,  the  defendant  complains  that,  when  plaintiff 
says  the  defendant  was  negligent  *4n  failing  to  prop- 
erly test  and  inspect  said  staging  in  order  to  ascertain 
any  defects  that  might  appear  therein,"  he  states  a 
mere  conclusion  of  law,  and  that  it  should  be  left  to  the 
court  to  say  whether  the  inspection  was  proper.  The 
averment,  however,  does  not  stop  with  saying  that  the 
defendant  failed  to  properly  test  and  inspect  the  stag- 
ing. It  goes  further,  and  shows  the  extent  to  which 
the  examination  ought  to  have  been  carried,  namely, 
to  ascertain  any  defects  that  might  appear  therein. 

2-4.  It  is  also  claimed  that  the  defendant's  whole 
duty  was  performed  when  at  the  outset  it  furnished  a 
suitable  appliance,  and  that  afterward  its  liability 
must  depend  upon  some  other  rule  than  that  announced 
in  the  statute;  but  we  do  not  so  apply  the  enactment. 
It  is  remedial  in  its  character,  and  in  that  light  should 
be  liberally  construed.  The  general  object  is  for  the 
protection  of  employees.  In  such  cases  the  duty  of  the 
defendant  is  continuing,  and  controls,  not  only  the 
inauguration  of  a  safe  plant  and  appliance,  but  also 
the  maintenance  of  the  same  thereafter.  This  conclu- 
sion is  plainly  deducible  from  the  general  duty  imposed 
upon  the  persons  within  the  contemplation  of  the  act 
to  use  every  device,  care  and  precaution  for  the  pro- 
tection of  its  employees.  This  disposes  of  the  conten- 
tion of  the  defendant  that  the  plaintiff  was  permitted 
to  allege  faulty  construction  and  prove  defective  main- 
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tenance.  It  is  in  bad  form  to  set  out  a  conclusibn  of 
law  or  to  say  that  this  or  that  statute  is  the  one  under 
which  the  action  is  brought.  It  is  enough  to  declare 
the  facts  upon  which  the  plaintiff  relies,  and  the  court 
will  for  itself  determine  what  legal  rule  governs  the 
construction  of  the  averments.  For  instance,  in  a 
declaration  upon  a  promissory  note  it  would  not  be 
requisite  to  state  that  the  action  was  brought  under 
the  negotia'ble  instruments  law  nor  to  say  that  it  was 
an  action  upon  an  express  contract.  Again,  where  the 
plaintiff  should  allege  that  defendant  had  beaten  and 
wounded  him,  to  his  bodily  injury,  it  would  not  be  es- 
sential to  inform  the  court  that  the  grievance  is 
founded  on  a  tort.  In  this  case  the  plaintiff  has  stated 
a  series  of  facts  to  which  the  rule  of  law  embodied  in 
the  legislation  in  question  is  fairly  applicable.  There 
was  no  need  for  the  court  to  state  the  source  from 
which  he  derived  his  legal  conclusion  or  to  say  in  so 
many  words  that  the  employers'  liability  law  was  ap- 
pUcable ;  but  no  harm  was  done  by  being  thus  explicit. 
5.  The  testimony  shows  that  in  the  mill  in  question 
there  were  at  least  two  lines  of  overhead  shafting  run- 
ning substantially  parallel  with  each  other,  too  high 
•from  the  floor  to  be  reached  by  the  oiler  without  the 
aid  of  some  appliance.  The  evidence  on  the  part  of 
the  defendant  shows  that  under  each  of  these  main 
lines  of  shafting  it  had  provided  a  permanent  staging 
or  **  runway, '^  as  some  witnesses  called  it,  composed 
of  2-inch  planks  securely  fastened  to  the  timbers  of 
the  mill,  upon  which  the  oiler  was  required  to  pass  and 
repass  in  the  discharge  of  his  duties.  They  were  so 
high  from  the  floor  that  the  plaintiff  was  compelled  to 
climb  upon  them  by  aid  of  a  step-ladder  or  otherwise. 
It  is  in  evidence  that  at  the  point  where  the  plaintiff  re- 
ceived his  injury  there  were  two  boards  1x8  inches  in 

79  Dr.— !• 
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dimensions  laid  side  by  side  from  one  of  these  perma- 
nent platforms  to  the  other.  A  witness  who  had  for- 
merly been  a  millwright  in  the  employ  of  the  defendant 
**to  look  over  the  machinery  and  see  that  everything 
was  going  pretfy  good,  * '  as  he  phrases  it,  testified  that 
he  put  up  those  boards  **for  the  millwright  to  go  and 
fix  the  machinery  and  60  that  the  oiler  could  go  around 
there  to  oil.''  The  plaintiff  stated  on  oath  that  dur- 
ing the  course  of  his  employment  for  three  years  prior 
to  the  accident  the  boards  were  there,  and  were  regu- 
larly used  by  him  for  the  purpose  of  going  from  one 
line  of  runway  to*  the  other.  The  defendant  contends 
that  all  this  was  without  its  knowledge,  and  that  it  was 
his  duty  to  climb  down  from  one  side  on  the  ladder 
and  move  it  over  to  the  other  and  again  ascend.  We 
remember  that  it  pleads  that  the  ladder  was  the  only 
appliance  which  it  furnished,  and  instructed  the  plain- 
tiff to  use  in  the  discharge  of  his  duties.  There  is 
testimony  to  the  effect  that  the  ladder  was  used  indis- 
criminately by  all  the  employees,  and  that  sometimes 
it  was  available  for  use  by  the  plaintiff,  and  sometimes 
not.     The  superintendent  testified  thus: 

*'You  never  gave  John  [meaning  plaintiff]  any  in- 
structions with  reference  to  this  oiling  f 

**A.  Very  seldom — once  or  twice. 

^'Q.  Well,  did  you  with  reference  to  how  to  do  his 
duty? 

''A.  No.'' 

The  narrations  of  the  witnesses  are  silent  as  to 
whether  any  instructions  were  given  to  the  plaintiff 
about  what  to  use.  There  is  testimony  tending  to  show 
that  these  boards  were  there  in  that  position  when  the 
employment  of  the  plaintiff  as  an  oiler  began,  and  we 
think  it  is  a  fair  deduction  of  fact  which  the  jury  was 
authorized  to  make  from  the  circumstances  tiiat  they 
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constitnted  an  invitation  to  the  plaintiff  to  nse  them 
in  going  about  to  oil  the  overhead  bearings.  Indeed, 
he  testifies  that  there  was  one  shafting  that  could  not 
be  reached  except  from  the  staging  that  broke  under 
hinL  Another  witness  states  that  the  boards  were 
culls  indicating  defective  material. 

6.  After  quoting  the  provisions  of  the  act,  the  court 
instructed  the  jury  in  the  following  language : 

*'If  the  defendant  in  this  case  furnished  the  plain- 
tiff in  this  case  a  scaffolding  to  do  his  work  which  met 
the  requirements  of  this  law,  as  I  have  just  read  it  to 
you,  then  in  that  respect  it  performed  its  duty  toward 
him,  and  there  is  no  negligence  in  the  case,  and  your 
verdict  must  be  for  the  defendant.  If  it  furnished 
this  place  for  him,  but  the  plaintiff,  without  the  knowl- 
edge of  the  defendant,  selected  instead  this  temporary 
scaffolding  for  his  own  purpose,  when  this  other  per- 
manent scaffolding  was  furnished  by  the  defendant 
as  the  one  which  the  plaintiff  was  to  use  in  performing 
his  duties  as  an  oiler,  and  as  I  have  just  said,  this 
other  temporary  staging  was  used  without  the  knowl- 
edge of  those  in  charge  of  the  work  of  the  defendant, 
then  the  plaintiff  cannot  recover  in  this  case;  but,  if 
this  temporary  staging  was  used  by  the  oiler  with  the 
knowledge  of  the  defendant  company,  and  it  was  done 
habitually  to  such  an  extent  that  the  defendant  com- 
pany knew  that  their  oilers  were  using  it  habitually 
and  permitted  them  to  use  it,  then  it  was  the  company's 
duty  to  put  it  in  the  condition  which  this  law  passed 
for  the  safety  of  employees  required  it  to  be  in — that 
it  should  be  so  constructed  as  to  bear  four  times  the 
maximum  weight  to  be  sustained  by  it.  If  the  defend- 
ant .company  failed  to  perform  this  duty  which  is  by 
the  statute  enjoined  upon  it  to  perform,  it  was  negli- 
gent without  any  other  question  m  the  case.  This  law 
was  passed  for  the  protection  of  employees  and  the 
public,  and  its  requirements  must  be  met,  and  failure 
to  do  what  the  statute  says  must  be  done  constitute 
negligence  in  and  of  itself. ' ' 
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This  left  to  the  jury  the  disputed  question  of  fact  of 
whether  the  defendant  had  provided  a  defective  scaf- 
folding for  the  use  of  the  plaintiff,  or  had  not  done  so, 
or  whether,  on  the  other  hand,  it  had  furnished  only  a 
ladder  which  was  safe  and  suitable  for  the  work.  It 
fairly  informed  the  jury  that,  if  the  defendant  sup- 
plied the  plaintiff  with  a  safe  and  suitable  instru- 
mentality for  the  performance  of  the  work,  and  he 
refused  to  do  it,  but  adopted  an  unsafe  method  of  his 
own  accord  without  its  knowledge,  it  was  exonerated. 
On  the  other  hand,  it  presented  to  the  jury  the  alterna- 
tive that,  if  the  defendant  furnished  a  defective  scaf- 
folding, or  if  the  same  was  thus  employed  so  long  and 
constantly  that  it  must  be  presumed  the  defendant 
knew  it  was  being  so  used  and  permitted  it,  then  the 
duty  of  the  defendant  to  keep  it  in  suitable  repair 
attached  to  the  transaction.  The  charge  fairly  met  all 
the  conditions  of  the  case  in  that  respect. 

7.  The  quoted  excerpt  includes  most  of  the  instruc- 
tions requested  by  the  defendant.  It  asked  in  addition 
thereto  the  following  direction  to  the  jury : 

^^No.  6.  It  is  the  duty  of  an  employee,  when  doing 
such  work  as  the  plaintiff  was  at  the  time  he  was  in- 
jured, to  exercise  reasonable  care  and  caution  to  avoid 
danger  and  injury  to  himself,  and  to  use  reasonable 
care  and  caution  in  looking  and  observing  where  he 
walks  or  moves,  and  to  exercise  reasonable  care  and 
caution  to  avoid  dangers  and  injuries  to  himself.'* 

The  enactment  under  consideration  does  not  directly 
impose  any  such  duty  upon  the  employee.  So  far  as 
liability  is  concerned,  it  rests  primarily  upon  the  negli- 
gence of  the  defendant  contributing  to  the  accident. 
Under  the  statute  the  heedlessness  of  the  plaintiff  is 
an  ingredient  only  for  the  purpose  of  mitigating 
damages.    The  true  rule  was  stated  by  the  court,  in 
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substance,  that  one  is  not  barred  from  recovering  com- 
pensation because  he  has  been  guilty  of  carelessness 
contributing  to  his  own  injury,  and  that  in  the  final 
calculation  the  fault  of  each  party  is  considered,  and 
the  damage  apportionately  adjusted. 

8.  In  brief,  the  pleadings  show  the  relation  of  em- 
ployer and  employee  in  the  operation  of  machinery 
and  the  neglect  of  the  defendant  both  in  construction 
and  maintenance  of  a  defective  scaffold  which  it  pro- 
vided for  the  use  of  the  plaintiff  and  which  broke  under 
him  to  his  hurt.  Issue  was  joined  on  the  questions 
of  negligence  and  of  the  installation  and  retention  of 
the  faulty  appliance.  There  was  testimony  on  each 
side  of  the  question.  The  court  fairly  presented  the 
theory  of  each  party  to  the  jury  by  approfpriate  instruc- 
tion, and  the  verdict  settles  the  facts. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed.  Appibmbd. 

Mb.  Chiep  Justice  Moose^  Mb.  Justice  McBbide  and 
Mb.  Justice  Benson  concur. 


Argued  January  19,  reversed  February  15,  1916. 

T.  B.  POTTER  REALTY  CO.  v.  BREITLING  • 

(155  Pac.  179.) 

Vendor  and  PnxdiMer— Bemadlei  of  Vendor — ^Becovery  of  Price. 

1.  A  stipulation  in  a  contract  for  the  sale  of  land  that,  in  case 
of  default  in  the  payment  of  any  of  the  installments,  all  sums  paid 
should  be  lost  to  the  purchaser,  and  the  contract  should  be  null 
and  void  to  both  parties,  prescribes  an  exclusive  remedy  for  the 
purchaser's  default,  and  prevents  the  vendor  from  recovering  unpaid 
installments. 


*0b  the  waiver  of  purchaser's  right  to  rescind,  see  note  in  SO 
Lb  B.  A.  (K.  8.)  872. 

The  meamire  of  damages  for  fraudulent  representations  in  the 
sale  or  exchange  of  real  estate  is  discussed  in  notes  in  8  L.  B.  A. 
(K.  8.)  804;  16  Lb  B.  A.  (K.  &)  818.  Bxpobtsb. 
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Vendor  and  Purchaser— Bemedies  of  Purcliaser — ^Besciaaion — ^Lachee. 

2w  Where  a  purchaser  of  land  which  fluctuates  constantly  in  value 
understakes  to  rescind  the  contract  by  reason  of  fraud,  he  must  act 
speedily. 

Vendor  and  Purchaaer— Bight  of  Action. 

3. '  A'  purchaser  of  land,  who  has  been  induced  to  enter  into  the 
contract  b^  a  deceitful  practice  or  willful  device  of  another  with 
intent  to  injure  him  may,  upon  discovery  of  the  fraud,  treat  the 
agreement  as  subsisting,  and  maintain  an  action  for  damages  which 
he  has  sustained. 

[As  to  liability  of  vendor  for  false  representations  innocently 
made,  see  note  in  Ann.  Cas.  191SC,  63.] 

Vttidor  and  Porchaaez^-Bemediee  of  Purchaaer — ^Beecissionr— Laches. 

4.  Where  a  purchaser  of  land,  being  informed  that  it  was  not 
as  represented,  stopped  payments  of  installments  on  the  price,  but 
waited  six  months  before  visiting  the  land,  which  was  within  a 
day's  journey  of  his  residence,  and  from  a  year  to  17  months  before 
taking  proceedings  against  tne  vendor,  his  right  to  recover  pay- 
ments, made  upon  rescission  of  the  contract,  is  barred  by  his  delay. 

Vendor  and  Pnrchaser — Bemediee  of  Purchaser — ^Nature  of  Bemedy. 

5.  In  an  action  for  unpaid  installments  of  the  price  of  land, 
affirmative  defenses,  seeking  to  recover  payments  made,  alleging 
offer  of  defendant  to  return  the  written  agreements,  and  followed 
by  assignments  of  the  contracts  to  the  vendor  after  verdict  in 
favor  of  the  purchaser,  were  predicated  on  the  ground  of  rescission 
of  the  contract. 

Evidence — Oompetency — ^Value. 

6.  In  an  action  between  the  vendor  and  purchaser  of  land,  testi- 
mony ot  the  purchaser  that  the  land  was  worth  nothing  to  him  was 
incompetent;  the  value  being  determined  from  the  sum  to  be  realized 
from  a  voluntary  sale  thereof. 

From  Multnomah :  John  P.  Kavanaugh,  Judge. 

Department  2.  Statement  by  Mb.  Chief  Justice 
Moore. 

On  December  2,  1913,  the  T.  B.  Potter  Eealty  Com- 
pany, a  corporation,  commenced  an  action  against 
George  S.  Breitling  to  recover  the  then  matured  in- 
stalhnents  of  the  purchase  price  of  real  property.  The 
complaint  substantially  charges  that  the  plaintiff  is  a 
corporation,  and  on  June  17,  1909,  it  entered  into  a 
written  agreement  with  the  defendant,  whereby  it  un- 
dertook to  sell  to  him  lot  10  in  block  89  in  Bayocean 


Feb.  1916.]     T.  B.  Pc-  per  Realty  Co.  v.  Breitung.        295 

Park,  Tillamook  County,  Oregon,  for  $750,  with  inter- 
est from  that  date  at  6  per  cent  per  annum,  of  which 
sum  he  then  paid  $10,  and  engaged  to  make  a  like  pay- 
ment each  month  thereafter  imtil  the  entire  considera- 
tion was  liquidated,  the  interest  to  be  payable  at  the 
maturity  of  the  last  installment ;  that  between  June  17, 
1909,  and  December  5,  1912,  the  defendant,  pursuant 
to  the  terms  of  the  contract,  paid  the  plaintiff  on  ac- 
count thereof  $390,  setting  forth  the  respective  dates 
and  the  sums  of  money  so  received ;  that  no  other  pay- 
ment has  been  made  than  as  stated,  and  there  then  re- 
mained due  and  owing  from  the  defendant  to  the  plain- 
tiff under  the  agreement  the  sum  of  $150. 

For  a  second  cause  of  action  the  material  averments 
of  the  first  cause  are  repeated,  the  complaint,  alleging 
a  contract  was  consummated  August  5,  1909,  whereby 
the  plaintiff  engaged  to  sell  to  the  defendant  lot  19  in 
block  80  in  Bayocean  Park  for  $750,  upon  the  same 
terms  and  considerations  as  stated  in  the  preceding 
cause  of  action ;  and  that  between  August  5,  1909,  and 
July  8,  1912,  he  had  paid  only  $370,  setting  forth  the 
items  and  dates,  thereby  leaving  due  and  owing  the 
plaintiff  $150. 

For  a  third  cause  of  action,  the  material  allegations 
of  the  first  cause  are  reiterated,  the  complaint,  averring 
another  contract,  was  concluded  February  9,  1910,  by 
the  terms  of  which  the  plaintiff  stipulated  to  sell  to  the 
defendant  lot  20,  in  block  70,  in  Bayocean  Park  for 
$700,  upon  the  same  terms  and  conditions  as  first 
stated ;  and  that  between  February  9, 1910,  and  July  8, 
1912,  he  had  paid  only  $310,  giving  the  dates  of  such 
payments  and  the  amounts  thereof,  thus  leaving  due 
and  owing  the  plaintiff  $150. 

For  a  fourth  cause  of  action,  the  complaint  recapitu- 
lates the  essential  averments  of  the  first  causOi  and 
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alleges  that  a  contract  was  entered  into  August  5, 1909, 
whereby  the  plaintiff  engaged  to  sell  to  the  defendant 
lot  18  in  block  80  in  Bayocean  Park  for  $750,  upon  the 
same  terms  and  conditions  ks  alleged  in  the  first  cause 
of  action ;  and  that  between  August  5, 1909,  and  July  8, 
1912,  he  had  paid  only  $370,  specifying  the  times  and 
particulars  thereof,  whereby  there  remained  due  and 
owing  the  plaintiff  $150.  Judgment  was  demanded  for 
these  several  sums  amounting  to  $600. 

The  answer  to  the  first  cause  of  action  admits  the 
averments  of  the  complaint  as  to  the  plaintiff  being  a 
corporation,  the  making  of  the  contract  for  the  sale  of 
lot  10  in  block  89  in  Bayocean  Park  for  the  sum  of  $750, 
the  payment  of  $390  on  account  thereof,  but  denies  that 
$150,  or  any  other  sum,  is  due  or  owing  from  the  de- 
fendant to  the  plaintiff  on  account  of  such  agreement, 
or  at  all.  For  a  further  defense,  and  by  way  of  coun- 
terclaim to  the  first  cause  of  action,  the  answer  avers, 
in  effect,  that  at  all  the  times  stated  therein  the  plain- 
tiff was  the  owner  of  lot  10,  in  block  89,  of  Bayocean 
Park,  as  appears  by  the  plat  thereof,  on  file  and  of 
record  in  the  office  of  the  county  clerk  of  Tillamook 
County,  Oregon ;  that  prior  to  the  making  of  the  writ- 
ten agreement  by  the  parties  for  the  sale  of  that  lot, 
the  plaintiff,  by  its  officers  and  agents,  represented  to 
the  defendant : 

(1)  That  all  the  land  delineated  on  such  plat,  and 
particularly  the  lot  last  described,  was  sightly. 

(2)  That  the  value  of  that  lot  was  about  $1,500,  but 
in  order  to  start  a  sale  of  the  tract,  the  plaintiff  would 
convey  the  lot  to  the  defendant  for  $750. 

(3)  That  if  the  defendant  purchased  the  lot,  the 
plaintiff  would  forthwith  improve  it  by  laying  water- 
pipes  either  in  front,  in  the  rear,  or  through  such  lot. 
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(4)  That  the  corporation  would  grade  and  pave  the 
street  in  front  thereof. 

(5)  That  it  would  clear  the  brush,  trees  and  rubbish 
from  the  lot  and  level  it. 

(6)  That  on  either  side  thereof,  the  plaintiff  would 
lay  paved  sidewalk. 

(7)  That  in  the  vicinity  of  such  lot  the  corporation 
would  lay  out  and  improve  about  six  acres  of  land, 
erect  thereon  a  first-class  hotel,  and  various  other 
popular  attractions,  in  order  to  induce  the  public  to 
purchase  lots  in  Bayocean  Park  and  locate  thereon,  and 
generally  to  improve  all  the  streets  in  the  tract  by  grad- 
ing and  paving  such  highways,  laying  sidewalks,  clear- 
ing timber  and  brush  from  the  tract  and  improving  all 
thereof. 

(8)  That  without  any  additional  cost  to  the  defend- 
ant, the  plaintiff  wduld  install  at  Bayocean  Park,  on 
the  west  side  of  Tillamook  Bay,  at  least  three  docks, 
and  operate  therefrom  a  ferryboat  to  some  suitable 
railroad  station  on  the  east  side  of  that  bay. 

(9)  That  in  preference  to  all  other  real  property  in 
Bayocean,  the  corporation  would  improve  lot  10,  in 
block  89  thereof,  and  the  streets  and  avenues  joining 
thereon  in  the  manner  here  alleged. 

(10)  That  in  addition  to  such  representations  the 
plaintiff  and  its  agents  delivered  to  the  defendant  pic- 
tures, showing  improvements  already  completed  at  Bay- 
ocean  Park,  and  also  gave  him  books  and  pamphlets 
representing  other  improvements  that  were  forthwith 
to  be  made  on  the  tract,  requesting  him  to  preserve 
such  literature  and  examine  such  pictures  in  order  to 
ascertain  the  kind  of  betterments  to  be  made,  assuring 
him  that  in  consequence  thereof,  if  he  purchased  the 
lot,  the  value  thereof  would  enhance  within  a  year  or 
two  to  double  or  treble  its  then  value. 
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That  at  the  time  the  contract  to  purchase  such  lot 
was  concluded,  the  defendant  had  not  seen  the  land  so 
platted,  and  was  without  any  knowledge  of  the  character 
thereof,  and  believed  the  representations  so  made  and 
the  statements  contained  in  the  books  and  pamphlets 
and  the  portrayal  delineated  in  the  pictures  so  given 
to  him,  and,  relying  thereon,  he  was  induced  to  pur- 
chase  the  lot  for  the  price  and  upon  the  terms  stated 
in  the  complaint.  That  in  the  latter  part  of  the  year 
1912,  the  defendant  was  informed  that  the  representa- 
tions so  made  were  false,  whereupon  he  ceased  mak- 
ing further  payments  on  account  of  the  purchase  of  the 
lot.  That  in  July,  1913,  he  personally  inspected  the 
land  so  platted,  and  for  the  first  time  discovered  such 
representations  were  false  in  that:  (1)  The  plaintiflf 
had  not  laid  water-pipes  either  in  front,  in  the  rear  or 
across  such  lot;  (2)  the  corporation  had  not  cleared  the 
brush,  trees  and  rubbish  from  the  lot  nor  leveled  it; 
(3)  the  plaintiff  had  failed  to  grade  or  improve  the 
street  abutting  such  lot;  (4)  it  had  neglected  to  lay 
sidewalks  on  either  side  thereof;  (5)  it  had  not  carried 
into  effect  or  completed  any  of  the  undertakings  which 
it  represented  would  be  made  to  improve  the  tract  so 
platted,  in  that  it  did  not  grade  and  pave  the  streets 
and  avenues,  clear  and  level  the  tract  and  lots  thereof, 
lay  sewer  and  water  pipes,  put  down  sidewalks,  build 
docks,  operate  a  ferryboat,  and  generally  improve  such 
lot  and  tract;  (6)  the  worth  of  the  lot  at  the  time  the 
defendant  agreed  to  purchase  it  was  not  $750,  nor  has 
its  value  enhanced  since  that  time.  That  such  repre- 
sentations were  false,  and  so  known  to  be  by  the  piain- 
tiff  when  they  were  uttered,  and  were  made  by  it  and 
its  agents  with  the  intent  and  for  the  purpose  of  in- 
ducing the  defendant  to  buy  the  lot.  That,  relying 
upon  such  representations  to  be  true,  he  was  induced 
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to  purchase  the  premises  **and  was  thereby  defrauded 
out  of  the  amount  of  money  paid  to  the  plaintiff  on  said 
lot,  to  wit,  in  the  sum  of  $390. ' ' 

That  prior  to  the  conamencement  of  this  action,  the 
defendant  notified  the  plaintiff  of  such  fraud  and  de- 
ceit, and  thereupon  demanded  of  it  the  repayment  of 
the  money  which  it  had  so  received  from  him  on  the 
purchase  of  such  lot.  That  the  corporation  then 
agreed  to  compensate  him  for  the  losses  which  he  sus- 
tained by  reason  of  the  transaction.  That  notwith- 
standing such  promise  the  plaintiff  failed  and  refused 
to  return  the  sum  of  $390,  the  money  so  paid,  or  to 
compensate  him  for  the  losses  which  he  had  suffered. 
The  separate  defenses  as  to  the  other  causes  of  action 
alleged  in  the  complaint  are  substantially  the  same  as 
the  averments  of  the  .answer  hereinbefore  set  forth, 
except  as  to  the  descriptions  of  the  several  lots  agreed 
to  be  purchased,  the  times  of  making  contracts  there- 
for, and  the  payments  of  sums  of  money  thereon, 
amounting  to  $1,440,  for  which  judgment  was  de- 
manded. The  reply  put  in  issue  all  the  allegations  of 
new  matter  in  the  answer,  and,  the  cause  having  been 
tried,  resulted  in  a  verdict  and  judgment  for  the  de- 
fendant for  the  sum  so  demanded,  and  the  plaintiff 
appeals.  Beversed  and  Dismissed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Veazie,  McCourt  <&  Veazie,  with  an  oral  argu- 
ment by  Mr.  J.  C.  Veazie. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Schmitt  &  Schmitt,  with  an  oral  argument  by 
Mr.  G.  G.  Schmitt. 

Opinion  by  Mb.  Chief  Justice  Moore. 

There  was  received  in  evidence  at  the  trial  in  sup- 
port of  the  first  cause  of  action  set  forth  in  the  com- 
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plaint  a  contract  entered  into  Jnne  17,  1909,  between 
the  Potter-Chapin  Realty  Company,  a  corporation,  and 
Emma  Whitney  for  the  sale  of  lot  10  in  block  89  of 
Bayocean  Park  for  $750.  She  on  December  30,  1910, 
for  the  expressed  consideration  of  $1  assigned  all  her 
right,  title  and  interest  in  the  contract  to  the  defend- 
ant. The  second  cause  was  manifested  by  a  contract 
signed  August  5, 1909,  by  the  company  last  named  and 
M.  D.  Jameson,  for  the  sale  of  lot  19  in  block  80  for 
$750.  He  on  February  23,  1911,  assigned  in  the  same 
manner  all  his  interest  in  the  agreement  to  the  defend- 
ant. The  third  cause  was  upheld  by  a  contract  con- 
cluded February  9,  1910,  between  the  Potter-Chapin 
Realty  Company  and  Harry  M.  Howard  for  the  sale 
of  lot  20  in  block  70  for  $700.  He,  on  December  29, 
1910,  assigned  in  like  manner  all  his  interest  in  the 
agreement  to  the  defendant.  The  fourth  cause  was 
evidenced  by  a  contract  consummated  August  5,  1909, 
between  the  plaintiff  and  the  defendant  herein  for  the 
sale  of  lot  18  in  block  80  for  $750.  Each  of  these  con- 
tracts contains  clauses  which  read : 

**The  party  of  the  first  part  agrees  to  have  water- 
pipes  laid  either  in  front,  or  rear,  or  through  each  lot 
sold  in  Bayocean  Park  (said  water-pipe  to  belong  to 
the  party  of  the  first  part) ;  to  grade  and  pave  all 
streets  in  Bayocean  Park,  and  to  lay  paved  sidewalks 
on  each  side  of  same ;  to  lay  out  and  improve  grounds 
to  contain  not  less  than  six  acres,  and  to  erect  on  said 
grounds  a  first-class  hotel  and  such  other  attractions 
as  may  be  deemed  most  suitable  and  desirable  by  it ;  to 
install  at  least  three  docks,  or  boat  landings,  on  the 
bay  side  of  Bayocean  Park,  and  to  operate  a  ferryboat 
between  Bay  City,  or  some  other  suitable  railroad  sta- 
tion, on  the  eastern  side  of  Tillamook  Bay  and  Bay- 
ocean  Park. 

**  Said  first  party  hereby  agrees  to  work  continuously 
on  said  improvements,  and  to  expend  not  less  than  one 
hundred  thousand  dollars  ($100,000)  each  year  from 
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January  1,  1909,  until  same  is  fully  completed.  All 
improvements  herein  named  to  be  made  without  ex- 
Tpense  to  party  of  second  part.  *  *  The  said  second 
party,  in  consideration  of  the  premises,  hereby  agrees 
that  •  •  he  •  •  will  make  punctual  payments  of  the 
above  sums  as  each  of  the  same  shall  become  due  re- 
spectively, and  that  in  respect  to  each  of  such  payments 
time  is  of  the  essence  of  this  contract.  It  is  further 
agreed  that  in  case  the  said  party  of  the  second  part 
shall  fail  to  make  any  such  payments  promptly  at  the 
time  provided  in  this  contract  for  such  payment,  or 
shall  fail  in  the  performance  of  any  other  agreement 
herein  contained  by  him  to  be  performed,  or  violate 
any  other  of  the  agreements  herein  contained,  then  and 
in  any  such  case  all  payments  which  shall  have  been 
made  bv  the  party  of  the  second  part  hereunder  shall. 
be  absolutely  and  forever  forfeited  to  the  said  party  of 
the  first  part,  and  this  contract  shall  be  null  and  void 
as  to  both  parties  hereto  without  notice,  and  the  said 
party  of  the  first  part  shall  have  the  right,  without  no- 
tice, thirty  days  after  the  failure  of  the  party  of  the 
second  part  to  comply  with  the  stipulations  of  this  con- 
tract, or  any  one  of  them,  to  enter  upon  the  land  afore- 
said and  take  immediate  possession  thereof,  together 
with  the  improvements  and  appurtenances  thereto  be- 
longing. And  the  said  party  of  the  second  part  cove- 
nants and  agrees  that  *  *  he  •  *  will  surrender  unto 
said  partjr  of  the  first  part  the  said  land  and  appurte- 
nances without  delay  or  hindrance. '  * 

1.  In  construing  these  provisions,  contained  in  a  like 
agreement,  it  was  held  in  T.  B.  Potter  Realty  Co.  v. 
Derby,  75  Or.  563  (147  Pac.  548),  that  the  writing,  hav-. 
ing  stipulated  that  in  case  of  default  in  the  payment  of 
any  of  the  installments  as  they  matured,  all  sums  of 
money  paid  under  the  terms  of  the  contract  should  be 
lost  to  the  purchaser  and  ''this  contract  shall  be  null 
and  void  as  to  both  parties,**  prescribed  an  exclusive 
remedy  for  the  purchaser's  failure,  neglect  or  refusal 
to  keep  his  engagement,  and  prevented  the  vendor  from 
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recovering  unpaid  installments  of  the  purchase  price. 
The  conclusion  reached  in  that  case,  though  the  decision 
was  rendered  after  this  cause  was  tried  in  the  lower 
court,  necessarily  determines  that  the  plaintiff  herein 
is  not  entitled  to  recover  any  part  of  the  unpaid  install- 
ments  of  the  purchase  price. 

The  question,  therefore,  to  be  considered  is  whether 
or  not  the  case  made  by  the  defendant  conclusively 
shows  that  by  reason  of  the  alleged  fraudulent  repre- 
sentations of  the  plaintiff  he  is  entitled  to  recover  the 
sums  of  money  paid  on  account  of  his  purchase  of  the 
several  lots  in  Bayocean  Park.  It  is  argued  by  plain- 
tiff ^s  counsel  that  the  several  answers,  by  way  of  coun- 
terclaims, do  not  state  facts  sufficient  to  constitute  de- 
fenses, in  that  they  contain  neither  an  averment  that 
the  defendant  had  rescinded  or  sought  to  annul  the 
contract,  nor  an  allegation  that  he  had  sustained  any 
damages  by  reason  of  the  asserted  false  representa- 
tions. An  objection  to  that  effect  was  interposed  to 
questions  propoui^ied  to  the  defendant  who,  as  a  wit- 
ness in  his  own  behalf,  was  interrogated  in  respect  to 
the  alleged  false  representations,  but,  the  objection 
having  been  overruled,  an  exception  was  allowed. 

Based  on  the  same  grounds,  the  plaintiff's  counsel, 
when  both  parties  had  introduced  their  evidence  and 
rested,  moved  for  a  directed  verdict  in  favor  of  their 
client,  but  the  motion-  having  been  denied  an  exception 
was  saved.  Thereupon  the  defendant's  counsel  stated 
to  the  court  that  the  'written  agreements  had  been  re- 
ceived in  evidence,  and  if  a  verdict  were  returned  for 
the  defendant  he  would,  before  the  judgment  was  en- 
tered, make  proper  assignments  of  the  contracts  to  the 
plaintiff,  thereby  complying  with  the  tenders  alleged 
in  the  answer. 
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The  evidence  discloses  that  a  very  narrow  strip  of 
land,  forming  a  peninsula,  containing  about  600  acres, 
situate  between  the  Pacific  Ocean  and  Tillamook  Bay 
and  extending  southerly  from  that  inlet  of  the  sea,  was 
purchased  by  the  plaintiff,  which  caused  the  premises 
to  be  surveyed  and  platted  as  a  summer  resort  and 
called  Bay  ocean  Park.  The  surface  of  this  tract  is 
quite  uneven  and,  though  composed  chiefly  of  sand 
dunes,  the  soil  contains  sufficient  alluvion  to  grow  suc- 
cessfully trees,  brush  and  shrubs.  By  a  system  of  ex- 
tensive advertising  in  newspapers,  and  by  a  profuse 
distribution  of  books  and  pamphlets,  setting  forth  the 
assumed  marvelous  attractions  and  superior  advan- 
tages of  Bayocean  Park,  and  by  the  employment  of  a 
printed  map  on  which  the  streets  were  indicated  as 
open  for  travel,  and  many  lots  were  represented  as  con- 
taining buildings,  as  the  resort  would  appear  when 
completed  as  contemplated,  many  parcels  of  the  land 
were  sold  at  what  now  appears  to  have  been  exorbitant 
prices,  only  a  very  small  part  of  which  was  paid  down, 
the  remainder  of  the  consideration  being  payable  in 
monthly  installments,  varying  from  $6  to  $10  accord- 
ing to  the  purchase  price.  From  the  sums  of  money 
thus  obtained,  the  plaintiff  caused  to  be  erected  a  hotel, 
a  dancing-hall,  and  other  improvements,  to  be  graded 
and  paved  several  streets,  and  to  be  partially  buried  in 
the  sand  a  single  line  of  small  iron  pipe  conducting 
fresh  water  to  the  grounds.  If  the  persons  who 
agreed  to  purchase  lots  had  been  able,  ready  and  will- 
ing to  keep  their  engagements  by  promptly  paying  the 
monthly  installments  as  they  severally  matured,  the 
plaintiff  might  possibly  have  carried  out  the  magnifi- 
cent scheme  of  improvement  and  adornment  of  which 
its  agents  were  the  authors  and  promoters.  When 
sums  of  money  for  the  sale  of  real  property  were  freely 
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flowing  in  constant  streams  to  the  plaintiff's  coffers, 
the  prices  of  lots  in  Bayocean  Park,  which  at  all  times 
were  only  speculative,  fluctuated  as  hope  was  inspired 
by  the  circulation  of  new  rumors  of  speedy  improve- 
ment, or  disappointment  was  induced  by  failure  to 
realize  the  expected  advantages,  thereby  either  stimu- 
lating further  investments  or  retarding  payments  of 
monthly  installments.  Financial  depression  on  the 
Pacific  Coast,  as  elsewhere  in  the  United  States,  punc- 
tured the  bubble  of  speculation,  which  obtained  in  re- 
spect to  lots  in  Bayocean  Park,  resulting  in  disaster  to 
the  plaintiff  and  misfortune  to  the  purchasers. 

2.  These  varying  and  imaginary  selling  prices  of  lots 
in  such  platted  land  demanded  of  a  purchaser  thereof, 
who  undertook  to  rescind  a  sale  of  any  part  of  the  real 
property  by  reason  of  alleged  false  representations, 
speedy  action  in  order  immediately  to  place  the  vendor 
in  statu  quo,  by  returning  or  offering  to  give  back 
everything  of  value  that  had  been  received. 

** Where  a  party,''  says  Mr.  Justice  Swayne  in 
Grymes  v.  Sanders,  93  U.  S.  55,  62  (23  L.  Ed.  798), 
**  desires  to  rescind  upon  the  ground  of  mistake  or 
fraud,  he  must,  upon  the  discovery  of  the  facts,  at  once 
announce  his  purpose,  and  adhere  to  it.  If  he  be  silent, 
and  continue  to  treat  the  property  as  his  own,  he  will 
be  held  to  have  waived  the  objection,  and  will  be  con- 
clusively bound  by  the  contract,  as  if  the  mistake  or 
fraud  had  not  occurred.  He  is  not  permitted  to  play 
fast  and  loose.  Delay  and  vacillation  are  fatal  to  the 
right  which  had  before  subsisted.  These  remarks  are 
peculiarly  applicable  to  speculative  property  like  that 
here  in  question,  which  is  liable  to  large  and  constant 
fluctuations  in  value. ' ' 

3.  A  party  to  a  contract  who  has  been  induced  to  en- 
ter into  it  by  the  deceitful  practice  or  willful  device  re- 
sorted to  by  another  with  intent  to  injure  him  may, 
upon  the  discovery  of  the  fraud,  treat  the  agreement  as 
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subsisting  and  maintain  an  action  to  recover  the  dam- 
liges  which  he  has  sustained.  He  may,  however,  if  he 
act  promptly  upon  such  ascertainment,  restore  or  offer 
to  return,  whatever  he  has  received  under  the  contract, 
and  sue  for  the  consideration  which  he  has  given  or 
paid.  He  cannot  retain  the  advantages  of  the  agree- 
ment in  order  to  determine  whether  or  not  a  disaflBrm- 
ance  is  the  more  profitable  course  to  pursue.  Rescis- 
sion demands  prompt  action  on  the  part  of  the^ 
defrauded  party,  and  any  unreasonable  delay  in  as- 
serting a  disaffirmance  of  the  contract  will  be  consid- 
ered as  an  election  to  treat  it  as  continuing,  and  his 
right  of  action  will  be  limited  to  a  recovery  of  the  dam- 
ages which  he  has  suffered:  Knott  v.  Stephens,  5  Or. 
235;  Wells  v.  Neff,  14  Or.  66  (12  Pac.  84,  88) ;  Frink  v. 
Thomas,  20  Or.  265  (25  Pac.  717,  12  L.  E.  A.  239) ; 
Clarno  v.  Grayson,  30  Or.  Ill  (46  Pac.  426) ;  Crossen 
V.  Murphy,  31  Or.  114  (49  Pac.  858) ;  Scott  v.  Walton, 
32  Or.  460  (52  Pac.  180) ;  Vaughn  v.  Smith,  34  Or.  54 
(55  Pac.  99) ;  Sievers  v.  Brown,  36  Or.  218  (56  Pac. 
170) ;  Dundee  Mortgage  Co.  v.  Goodman,  36  Or.  453 
(60  Pac.  3) ;  State  v.  Blize,  37  Or.  404  (61  Pac.  735) ; 
Waymire  v.  Shipley,  52  Or.  464  (97  Pac.  807) ;  Elgin  v. 
Snyder,  60  Or.  297  (118  Pac.  280) ;  Van  de  Wiele  v. 
Garbade,  60  Or.  585  (120  Pac.  752) ;  Hetvitt  v.  Andrews, 
69  Or.  581  (140  Pac.  437);  Seeck  v.  Jakel,  71  Or.  35 
(141  Pac  211,  L.  K.  A.  1915A,  679) ;  Whitney  v.  Bissell, 
75  Or.  28  (146  Pac.  141,  L.  E.  A.  1915D,  257) ;  S pence 
V.  Hull,  75  Or.  267  (146  Pac.  95). 

4.  The  defendant  had  never  been  in  possession  of 
any  of  the  lots  which  he  agreed  to  purchase,  so  that 
the  value  thereof  is  unimportant.  What  he  received 
was  the  written  agreement.  These  contracts  when  re- 
turned were  not  canceled  by  the  plaintiff  and  another 

T9  Or.— 20 


306  T.  B.  Potter  Realty  Co.  v.  BRBiTUNa.     [79  Or. 

agreement  executed,  but  the  original  writing  was  as- 
signed by  a  purchaser  to  another  vendee,  who  had  evi- 
dently been  secured  by  the  plaintiff.  The  last  pay- 
ment on  one  of  the  causes  of  action  was  made  December 
5, 1912,  while  the  last  payment  on  the  other  causes  was 
made  July  8,  1912.  It  will  be  remembered  this  action 
was  commenced  December  2, 1913.  It  will  thus  be  seen 
that  a  period  of  11  months  and  27  days  had  elapsed  in 
^  one  cause,  and  1  year,  4  months  and  24  days  in  the 
others  before  the  plaintiff  undertook  to  recover  the 
matured  iu'stallments. 

The  defendant  testified,  as  averred  in  the  answer, 
that,  having  heard  rumors  to  the  effect  that  the  alleged 
statements  so  made  by  the  plaintiff  were  false,  he 
ceased  making  further  payments  on  the  contracts,  but 
that  he  did  not  visit  and  inspect  the  lots  until  more  than 
six  months  thereafter  when  he  found  that  such  repre- 
sentations were  untrue.  The  defendant  resided  at 
Portland,  Oregon,  and  in  a  day  he  could  have  made 
the  journey  from  that  city  to  Bayocean  Park.  He  is 
chargeable  with  laches  in  not  sooner  ascertaining  and 
properly  asserting  his  rights,  and  in  consequence  of 
such  neglect  he  is  not,  by  reason  of  an  attempted  rescis- 
sion, entitled  to  recover  any  part  of  the  sums  of  money 
which  he  paid  on  account  of  the  contract. 

5.  That  the  affirmative  defenses  interposed  to  the 
several  causes  of  action  were  predicated  on  the  ground 
of  res<*ission  is  evidenced  by  the  alleged  offer  of  the 
defendant  to  return  the  written  agreements,  after  he 
had  inspected  the  lots,  if  such  proposal  can  be  con- 
sidered a  tender,  and  by  his  assignments  of  the  con- 
tracts, which  were  evidently  made  after  the  verdict  in 
his  favor  was  returned.  These  assignments  were 
acknowledged  September  12,  1914,  or  3  days  after  the 
trial  of  the  cause  was  commenced. 
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6.  The  defendant,  referring  to  the  lots  which  he 
agreed  to  purchase  testified  they  were  worth  nothing 
to  him.  Based  on  this  sworn  statement,  his  counsel 
maintain  that  the  sum  of  $1,440,  which  was  paid  on  the 
contracts  by  the  client,  is  the  measure  of  the  recovery 
to  which  he  was  entitled  as  damages  caused  by  the 
fraudulent  representations.  What  property  may  be 
worth  to  a  particular  individual  affords  uq  evidence  of 
its  value,  which  is  determined  from  the  sum  to  be  real- 
ized fr-om  a  voluntary  sale  thereof.  The  defendant's 
testimony  was  incompetent,  and  as  no  other  evidence 
on  this  subject  was  offered,  it  must  be  assumed  the  lots 
had  some  value,  so  that  the  judgment  rendered  is  not 
the  true  measure  of  recovery,  even  if  the  defenses  inter- 
posed be  construed  as  seeking  a  recoupment  of  dam- 
ages. The  latter  theory  presupposes  a  full  perform- 
ance of  the  terms  of  the  contract  by  the  vendor,  and  if 
such  hypothesis  were  carried  into  effect,  the  defend- 
ant would  be  entitled  to  conveyances  of  the  lots,  which 
he  had  agreed  to  purchase,  without  paying  any  con- 
sideration therefor.  It  will  thus  be  seen  that  the 
aflSrmative  defenses  are  nothing  more  than  attempts 
to  rescind  without  tendering  the  contracts  or  offering 
to  place  the  plaintiff  in  statu  quo,  which  proffer  is 
essential  in  a  law  action. 

Without  adverting  to  the  allegations  of  new  matter 
in  the  answer,  which  it  is  maintained  by  plaintiff's 
counsel  are  insufficient  to  constitute  defenses  to  the  ac- 
tion, it  is  concluded  that  an  error  was  committed  in  not 
dismissing  the  action  as  to  both  parties.  From  these 
considerations  it  follows  that  the  judgment  is  reversed 
and  the  action  dismissed  as  indicated. 

Bevebsed  and  Dismissed. 

Mb.  Justicje  Bean,  Mb.  Justice  Burnett  and  Mb. 
Justice  Habbis  concur. 
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Argaed  January  14,  modified  February  15,  1916. 

TALBOT  V.  JOSEPH.* 

(155  Pac.  184.) 

Waten  and  Waterconnas— Oonveyaiice  of  Water  Bl^ta — ^Natore  of. 

1.  ^hile  an  easement  as  a  way  must  be  appurtenant  to  some 
land,  a  water  right  need  not  be  an  appurtenance,  and  an  interest 
in  a  water  right  which  was  granted  to  a  land  owner  may  be  conveyed 
to  one  not  owning  such  land,  for  otherwise  the  irrigation  of  arid 
lands  would  be  impeded. 

Waters  and  WatercouxBes-— Water  Bights — Oonstmctlon — Dfithriteneaa. 

2.  A  conveyance  of  a  right  to  enough  water  from  the  natural 
flow  of  Latourell  Falls  Creek,  to  be  taken  above  the  large  falls, 
to  maintain  a  continual  flow  through  a  four-inch  pipe  is  sufficiently 
definite,  where  the  deed  stated  that  the  lands  were  in  M.  County 
of  the  state,  to  pass  title,  for  the  water  right,  in  view  of  the  whole 
instrument,  could  be  ascertained. 

Waters  and  Watercourses — ^Water  Bights — Oonstmctlon. 

3.  Where  a  grant  of  the  right  to  take  water  from  a  stream  also 
granted  10  feet  square  of  ground  upon  which  to  build  a  tank  to 
feed  the  pipe  and  a  strip  of  ground  10  feet  wide  from  where  the 
stream  should  be  tapped  to  where  the  pipe  should  leave  the  lands 
of  the  grantor,  but  no  location  for  the  tank  or  right  of  way  was 
fixed,  title  to  no  particular  parcel  of  land  pasbed. 

Waters  and  Watercourses — Water  Bights — Grants — "Flume." 

4.  Defendants  were  granted  the  right  to  take  enough  water  from 
a  natural  stream  above  a  falls  to  maintain  a  continual  flow  through 
a  four-inch  pipe,  and  also  10  feet  square  of  ground  upon  which  to 
build  a  tank  to  feed  the  pipe,  as  well  as  a  strip  of  ground  from 
the  point  of  diversion  to  where  the  pipe  should  leave  the'  lands  of 
the  grantor,  with  the  right  to  enter  on  the  lands  to  maintain  and 
repair  the  pipe  fiume  or  aqueduct  and  tank  or  reservoir.  Held  that 
while  the  primary  meaning  of  the  word  "flume"  is  a  stream  or  river, 
but  is  usually  used  as  designating  an  artificial  channel  to  be  applied 
to  some  definite  use,  and  may  mean  either  an  open  or  a  covered 
aqueduct,  the  use  of  the  word  "flume''  must  not  be  taken  as  to  au- 
thorize the  defendants  to  erect  an  open  box  flume,  instead  of  eon- 
ducting  the  water  in  a  four-inch  closed  pipe,  the  numerous  refer- 
ences to  pipes  showing  that  a  pipe  was  intended. 

Vendor  and  Purchaser— Bona  Fide  Purchasers — ^Notice— Abstract. 

5.  A  party  is  not  entitled  to  rely  on  an  abstract,  but  is  charged 
with  notice  of  all  matters  affecting  his  title  which  are  of  record. 

*0n  the  grant  of  water-power,  see  note  in  67  L.  B.  A.  360. 

On  the  matter  of  change  in  exercising  right  to  take  water  from 
another's  premises,  see  note  in  43  L.  B.  A.  (N.  S.)  824. 

The  effect  of  a  grant  or  reservation  of  water-power,  without  a 
definite  grant  or  reservation  of  the  necessary  ground  to  utilize  it, 
is  discussed  in  note  in  L.  B.  A.  1016A,  608.  Bjeportee. 
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Ooastltiitioiua  Law— Taking  of  Property— Bemedlas. 

6.  "^liere  defendants,  without  authoritj,  constructed  a  flume  over 
plaintiff's  land  to  divert  water,  instead  of  making  the  diversion  bj 
pipe  as  authorized,  plaintiff,  though  the  land  was  not  used  and  was 
of  little  value,  is  entitled  to  redress;  Article  I,  Section  10,  of  the 
Constitution,  declaring  that  for  every  injury  there  ehould  be  a 
remedy. 

Waten  and  Watercoiunas-^pproprlation  of  Water— Bight  to  ICake. 

7.  Where  defendants  were  granted  the  right  to  take  a  certain 
amount  of  water  from  a  creek  on  plaintiff's  land,  they  cannot  enter 
upon  the  land  and  make  an  additional  appropriation  of  water  under 
Section  65M,  L.  O.  L.,  declaring  that,  subject  to  existing  rights, 
all  waters  may  be  appropriated  for  beneficial  use. 

[As  to  appropriation  of  water,  see  note  in  60  Am.  St.  Bop.  790.] 

Prom  Multnomah :  John  P.  Kavanauqh,  Judge. 

Department  1.    Statement  by  Mb.  Justicb  Bubnbtt. 

This  is  a  suit  by  Guy  W.  Talbot  against  George  W. 
Joseph  and  Harold  W.  Maffet,  to  abate  and  compel  the 
removal  of  a  V-flume  which  the  defendants  maintain 
upon  the  land  of  the  plaintiff.  Modified. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  William  W.  Cotton,  Mr.  H.  W.  Strong,  and  Mr. 
John  A.  Laing,  with  oral  arguments  by  Mr.  Cotton  and 
Mr.  Strong. 

For  respondents  there  was  a  brief  over  the  names  of 
Messrs.  Joseph  d  Haney  and  Mr.  Barnett  H.  Gold- 
stein,  with  oral  arguments  by  Mr.  Bert  E.  Haney  and 
Mr.  Goldstein. 

Mb.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

According  to  the  report  of  the  testimony  there  is 
but  little  dispute  about  the  facts.  The  controversy 
hinges  on  the  construction  to  be  given  to  a  deed  from 
the  common  grantor  of  the  parties  under  which  the  de- 
fendants claim.    In  1893  J.  C.  Latourell  was  the  owner 
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of  160  acres  of  land  in  Multnomah  County,  through 
which  flows  Latourell  Falls  Creek.  This  stream  is  non- 
navigable,  and  perhaps  but  little  more  than  a  mile  in 
length.  It  flows  northerly  through  the  lands  of  plain- 
tiff into  the  Columbia  Eiver.  In  its  course  it  falls  240 
feet  over  a  precipice  on  his  premises,  and  at  that  point 
is  visible  from  steamers  plying  on  the  Columbia  Eiver 
and  from  trains  passing  on  a  nearby  railway.  The 
waterfall  thus  formed  is  far-famed  as  an  object  of 
great  natural  beauty.  In  1893  Latourell  sold  a  portion 
of  his  tract  to  one  Maffet,  who  in  turn  deeded  the  same 
premises  to  the  present  defendant  Maffet.  By  apt 
metes  and  bounds  the  deed  conveys  a  designated  part 
of  the  land,  and  then  continues  in  these  words : 

'*Also  enough  water  from  the  natural  flow  of  La- 
tourell Falls  Creek  to  be  taken  above  the  large  falls, 
to  fill  and  maintain  a  continual  flow  through  a  four- 
inch  pipe,  at  all  seasons  of  the  year.  Also  ten  feet 
square  of  ground  above  the  Latourell  Falls  upon  which 
to  build  a  tank  to  feed  said  pipe  and  a  strip  of  ground 
ten  feet  wide  from  where  said  creek  is  tapped  to  said 
tank  and  from  said  tank  to  where  said  pipe-line  leaves 
the  lands  of  J.  C.  Latourell,  and  the  right  to  enter  upon 
adjacent  lands  at  all  times  to  erect,  maintain,  repair 
and  operate  said  pipe,  flume  or  aqueduct  and  tank  or 
reservoir. ' ' 

By  mesne  conveyances  the  plaintiff  became  owner 
of  the  remainder  of  the  original  tract  on  June  21, 1911. 
It  is  to  be  determined  how  the  excerpt  above  set  out 
affects  the  plaintiff 's  holding.  In  purchasing,  he  relied 
upon  an  abstract  of  title  and  not  upon  a  search  of  the 
records.  In  the  abstract  no  mention  was  made  of  the 
deed  to  Maffet.  The  plaintiff  declares  that  he  had  no 
actual  notice  whatever  of  the  quoted  portion  of  that 
deed.  The  defendant  Maffet  conveyed  to  the  defend- 
ant Joseph  an  undivided  half  interest  in  the  privilege 
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conferred  by  the  quoted  clause  of  the  Latourell  deed, 
all  prior  to  the  time  the  plaintiff  acquired  title  to  his 
tract.  The  defendant  Joseph  does  not  own  nor  claim 
any  interest  in  the  premises  described  by  metes  and 
bounds  in  that  deed.  After  the  plaintiff  acquired  title, 
the  defendants,  without  his  knowledge,  went  upon  his 
land  and  constructed  a  flume  from  a  point  about  1,200 
feet  south  of  and  above  the  falls  and  thence  running 
substantially  parallel  to  the  stream  northerly  about  900 
feet,  where  it  leaves  the  lands  of  the  plaintiff,  turns 
on  a  northeasterly  course,  and  afterward  crosses  a 
comer  of  his  premises.  The  flume  is  constructed  of 
boards  nailed  together  at  right  angles  in  a  V-shape, 
one  side  being  22  inches  and  the  other  24  inches  in 
width.  It  is  erected  upon  trestlework  and  is  of  suffi- 
cient capacity  to  contain  all  the  water  of  the  stream 
at  its  ordinary  stage.  The  defendants  claim  the  right 
not  only  to  divert  the  quantity  of  water  mentioned  in 
the  Latourell  deed,  but  also  to  appropriate  2i^  second- 
feet  by  virtue  of  an  application  to  the  state  board  of 
control. 

1.  The  plaintiff  contends  that  in  any  event  the  right 
conferred  by  the  Latourell  deed  is  an  easement  appur- 
tenant to  the  land  described  in  that  instrument,  and 
is  inseparable  therefrom,  so  that  it  could  not  be  trans- 
ferred to  Joseph  except  together  with  an  estate  in  the 
land  itself.  The  authorities  cited  by  the  plaintiff  in 
support  of  his  claim  on  this  point  relate  to  ways  ap- 
purtenant to  land  access  to  which  could  not  be  enjoyed 
without  the  right  of  passage.  A  somewhat  different 
rule  applies  to  an  easement  for  the  diversion  of  water. 
By  virtue  of  a  classification  too  general  in  its  terms 
and  which  unduly  restricts  the  use  of  water  as  prac- 
ticed in  the  western  states,  some  authors  make  every 
easement  necessarily  dependent  upon  the  ownership  of 
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a  dominant  estate  in  lands.  That  a  right  to  divert 
water  upon  the  lands  of  another,  although  an  easement 
in  a  certain  sense,  can  be  classed  as  a  separate  estate 
and  is  not  unavoidably  appurtenant  to  other  lands  is 
taught  by  Goodrich  v.  Burbank,  12  Allen  (Mass.),  459 
(90  Am.  Dec  161),  Poull  'v.  Mockley,  33  Wis.  482, 
Columbia  W.  P.  Co.  v.  Columbia  Elec.  etc.  Co.,  43  S.  C. 
154  (20  S.  E.  1002),  and  De  Witt  v.  Harvey,  4  Gray 
(Mass.),  486.  Such  a  right  may  well  enough  be  said 
to  fall  within  that  category  within  the  meaning  of  Jack- 
son V.  Trullinger,  9  Or.  393,  where  Mr.  Chief  Justice 
Lord  says  that : 

**An  easement  is  defined  to  be  the  right  which  one 
man  has  to  use  the  land  of  another  for  a  specific 
purpose. ' ' 

In  Ruhnke  v.  Aubert,  58  Or.  6,  10  (113  Pac.  38,  40), 
Mr.  Justice  McBride  explicitly  states  that: 

* '  The  right  to  take  or  divert  water  from  the  land  of 
another  constitutes  an  easement. ' ' 

In  that  particular  instance  the  water  was  to  be  used 
to  irrigate  a  certain  tract  of  land  to  which  it  was  in- 
deed appurtenant  under  the  doctrine  of  that  case,  but 
it  was  not  intended  to  say  that  in  every  instance  water 
taken  out  upon  the  land  of  one  person  should  neces- 
sarily become  inseparably  annexed  to  another  parcel 
of  realty.  If  it  were  the  hard-and-fast  rule  that  an 
easement  for  the  diversion  of  water  must  indispensably 
be  made  appurtenant  to  same  dominant  estate,  it  would 
utterly  defeat  all  projects  for  appropriation  of  water 
for  sale  and  general  distribution  to  the  public,  for  often 
such  appropriators  do  not  own  land  themselves,  but  are 
only  purveyors  of  water  to  those  who  do  have  real 
property.  We  hold,  therefore,  that  the  defendant 
Joseph  is  the  owner  of  an  undivided  half  of  the  water 
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right  conferred  upon  Maffet  by  the  Latourell  deedj 
and  cannot  be  prevented  from  the  proper  enjoyment 
thereof. 

2.  The  plaintiff  attacks  the  grant  asserting  that  it  is 
void  for  uncertainty.  In  construing  the  clause  estab- 
lishing the  privilege  we  are  entitled  to  take  the  whole 
instrument  of  which  it  is  a  part.  The  stream  and  the 
fall  are  natural  objects  upon  the  premises  owned  by 
the  grantor  at  the  time.  The  deed  states  that  the  lands 
are  in  Multnomah  County,  State  of  Oregon.  The  part 
indicated  by  metes  and  bounds  is  referable  in  its  de- 
scription to  government  surveys.  It  is  said  that  the 
water  is  to  be  taken  from  the  natural  flow  of  the  creek 
above  the  large  fall.  So  far  as  location  of  the  point 
of  diversion  is  concerned  and  the  water  to  be  taken, 
there  is  enough  in  the  deed  for  identification  by  the  aid 
of  parol  testimony.  For  instance,  in  Bogard  v.  Bar- 
han,  52  Or.  121  (96  Pac.  673,  132  Am.  St.  Eep.  676), 
it  was  held  suflBcient  to  allude  to  *'the  15-acre  farm 
located  one  mile  north  of  Woodbum,  Marion  County, 
Oregon,'*  and  the  **5-acre  residence  property  lying 
west  of  the  Catholic  church,''  and  that  these  designa- 
tions might  be  aided  by  parol  giving  the  correct  metes 
and  bounds.  It  is  true  that  the  case  was  reversed  be- 
cause the  metes  and  bounds  given  in  the  amended  com- 
plaint would  not  close,  thus  rendering  the  pleading 
amenable  to  demurrer.  In  House  v.  Jackson,  24  Or. 
89  (32  Pac.  1027),  we  have  approved  the  rule  that: 

**Any  description  by  which  the  property  might  be 
identified  by  a  competent  surveyor,  with  reasonable 
certainty,  either  with  or  without  extrinsic  evidence,  is 
sufficient ' ' 

There,  the  written  agreement  for  the  sale  of  lands 
referred  to  them  as  situated  on  **Sauvies  Island,"  and 
known  as  the  **  Jackson  Eanch,"  and  more  particularly 
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'described  in  certain  deeds  from  Meier  &  Frank  and 
Eichard  Hall  to  W.  B.  Jackson,  and  recorded  in  the 
records  of  Multnomah  and  Columbia  Counties,  Ore- 
gon. The  extrinsic  evidence  admissible  was  the  cer- 
tain record  which  cleared  up  the  otherwise  uncertain 
description  in  the  contract.  We  conclude  that  the 
clause  in  question  established  an  easement  to  divert 
water  from  the  Latourell  Falls  Creek  on  the  premises 
of  the  plaintiff. 

3.  It  next  becomes  necessary  to  determine  the  extent 
of  the  right  and  its  method  of  enjoyment.  Easements 
are  privileges  to  be  exercised  upon  the  land  of  another, 
and  are  therefore  in  derogation  of  his  estate.  It  is  a 
rule,  therefore,  that  in  construing  them  nothing  is  to 
be  taken  by  intendment  except  what  is  reasonably 
necessary  to  the  enjoyment  of  the  right,  all  the  while 
preserving  the  intent  of  the  parties  as  manifested  by 
the  words  of  the  grant :  Goodwillie  Co.  v.  Elec.  Co.,  241 
111.  42  (89  N.  E.  272).  Standing  alone,  the  first  sen- 
tence of  the  excerpt  mentioned  would  be  enough  to  con- 
vey the  right  to  divert  the  water.    It  says : 

**Also  enough  water  from  the  natural  flow  of  La- 
tourell Falls  Creek  to  be  taken  above  the  large  falls, 
to  fill  and  maintain  a  continual  flow  through  a  four-inch 
pipe  at  all  seasons  of  the  year.*' 

By  necessary  implication  enough  would  go  with  those 
words  to  enable  the  grantee  to  enjoy  the  privilege  con- 
ferred, even  if  nothing  else  was  said.  But  the  lan- 
guage continues: 

* '  Also  ten  feet  square  of  ground  above  the  Latourell 
Falls  upon  which  to  build  a  tank  to  feed  said  pipe  and 
a  strip  of  ground  ten  feet  wide  from  which  said  creek 
is  tapped  to  said  tank  and  from  said  tank  to  where  said 
pipe-line  leaves  the  lands  of  J.  C.  Latourell,  and  the 
right  to  enter  upon  adjacent  lands  at  all  times  to  erect. 
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maintain,  repair  and  operate  said  pipe,  flume,  or  aque- 
duct and  tank  or  reservoir.'^ 

There  is  no  designation  of  metes  and  bounds  and  no 
data  or  reference  to  any  other  source  given  by  which 
such  delimitations  can  be  ascertained  and  applied  to 
the  ground  thus  mentioned.  Considered  as  an  exe- 
cuted contract  for  the  sale  of  land  to  which  the  excerpt 
alludes,  the  description  is  so  indefinite  as  to  be  void  in 
the  absence  of  any  further  agreement  of  the  parties. 
Nothing  is  suggested  and  no  reference  is  made  to  rec- 
ords as  in  House  v.  Jackson,  24  Or.  89  (32  Pac.  1027), 
whereby  extrinsic  evidence  to  explain  this  description 
could  be  supplied.  The  only  use  for  the  dimensions 
given  is  to  restrict  the  size  of  the  structures  used  in 
transporting  the  water.  It  follows  that  as  a  convey- 
ance of  the  land  itself  above  the  falls  the  instrument 
is  void,  and  does  not  pass  title  as  it  did  to  the  premises 
described  by  metes  and  bounds  with  reference  to  gov- 
ernment surveys. 

4.  Bearing  in  mind  that  only  that  is  to  be  taken  by 
intendment  which  is  reasonably  necessary  to  enjoy  the 
right  conferred,  it  is  plain  that  the  owners  of  the  ease- 
ment are  entitled  to  go  only  so  far  above  the  fall  as 
is  reasonably  necessary  to  divert  the  water.  The  lan- 
guage does  not  confer  upon  them  the  privilege  of  going 
at  will  and  pleasure  clear  across  the  plaintiff's  lands, 
unless  it  is  necessary  for  fair  enjoyment  of  th^  right. 
The  instrument  speaks  of  the  ** natural  flow''  of  La- 
tourell  Falls  Creek.  This  means  the  water  as  it  runs 
in  the  stream  in  the  original  state  of  nature,  unaffected 
by  dams  or  other  artificial  contrivances.  Eeference  is 
made  to  maintaining  a  continual  flow  through  a  four- 
inch  pipe ;  also  to  a  tank  to  feed  '  *  said  pipe ' ' ;  also  to 
**  where  said  pipe-line  leaves  the  lands  of  J.  C.  La- 
tourell";  and  the  right  to  **  repair  and  operate  said 
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pipe."  These  terms  plainly  indicate  that  the  parties 
contemplated  and  intended  that  the  water  should  be 
diverted  through  a  pipe  and  not  through  an  open-box 
flume  such  as  the  pleadings  describe  and  admit  has 
been  used  in  this  instance.  True  enough,  it  is  said  that 
the  grantee  may  **  operate  said  pipe,  flume  or  aque- 
duct.'* Unless  there  should  be  a  pipe  to  fill  with  a 
continual  flow,  how  could  there  be  enough  water  taken 
to  serve  that  purpose,  and  unless  there  was  a  pipe  to 
feed,  how  could  there  be  a  tank  built  to  feed  it  T  Then, 
too,  unless  there  was  a  pipe-line  to  leave  the  lands  of 
Latourell,  how  would  we  satisfy  that  language  in  the 
excerpt!  Moreover,  it  would  be  difficult  for  the  gran- 
tee to  repair  and  operate  ''said  pipe"  unless  there 
was  one  there  to  operate  and  repair.  The  primary 
definition  of  flume,  according  to  the  Century  Diction- 
ary, is  ' '  a  stream,  a  river. ' '  In  that  sense  it  is  synony- 
mous with  the  Latin  word  *'flumen,"  from  which  it  is 
derived.  It  is  also  applied  to  a  narrow  defile  in  the 
hills  having  perpendicular  walls  and  through  which  a 
torrent  flows.     The  same  author  describes  it  thus : 

''An  artificial  channel  for  a  stream  of  water  to  be 
applied  to  some  industrial  use." 

Flumes  for  conducting  water  to  mill-wheels  are  open 
or  covered  passages  formed  of  boards,  planks  or  stone 
from  which  the  water  falls  upon  the  wheel.  Other 
lexicographers  give  substantially  the  same  definition 
of  the  term.  In  Joseph  Milling  Co.  v.  City  of  Joseph, 
74  Or.  296  (144  Pac.  465),  we  are  told  of  what  is  termed 
a  "barrel  flume."  The  structure,  therefore,  is  not 
necessarily  of  wood  or  an  open  box  and,  as  applied  to 
the  instant  case  and  the  clause  under  consideration, 
it  would  not  be  doing  violence  to  the  vernacular  to  say 
that  the  designation  of  "flume"  might  be  applied  to 
a  pipe  conveying  water  upon  or  above  the  surface  of 
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the  ground.  Taking  the  language  by  its  four  comers, 
we  cannot  fairly  say  that  the  single  word  ** flume" 
ought  to  overcome  all  the  other  allusions  to  a  pipe  as 
a  conduit  for  the  water.  As  used  in  the  deed,  * '  flume, ' ' 
is  not  inconsistent  with  **  pipe-line, ' '  and,  construing 
the  words  all  together,  we  think  the  parties  contem- 
plated a  pipe-line,  and  not  such  a  structure  as  the 
pleadings  here  describe.  They  had  a  right  to  contract 
in  the  manner  indicated,  and  their  stipulations  should 
be  observed. 

5.  The  Latourell  deed  was  duly  recorded  in  the  deed 
records  of  Multnomah  County  before  the  plaintiff 
bought  his  land.  He  was  not  entitled  to  rely  upon 
the  abstract  as  a  muniment  of  title  nor  as  a  control 
of  the  rights  of  others  previously  granted.  The  record 
is  the  standard  which  the  law  has  erected  to  decide 
such  questions,  and  he  is  bound  by  the  terms  of  the 
conveyance  as  recorded,  but  no  further. 

6.  It  is  argued  that  because  the  flume  is  constructed 
over  waste  and  rocky  ground,  no  damage  results  to 
the  plaintiff;  but  every  invasion  of  one's  domain  be- 
yond what  is  authorized  imputes  some  damage;  and, 
as  taught  in  Chapman  v.  Dean,  58  Or.  475  (115  Pac. 
154);  Statts  V.  Dichdel,  70  Or.  86  (139  Pac.  932)  and 
Postal  T.  Co.  V.  Forster,  73  Or.  122  (144  Pac.  491),  it 
is  against  such  incessant  trespasses,  the  uninterrupted 
continuance  of  which  is  threatened,  that  equity  ^ill 
lend  its  aid  without  driving  a  plaintiff  to  an  action  at 
law  for  every  separate  and  minute  invasion  of  his 
domain.  It  is  no  argument  to  say  that  because  a 
man's  rights  may  be  small  they  may  be  disregarded. 
In  giving  to  every  man  a  remedy  by  due  course  of  law 
for  injuries  done  him  in  his  person,  property  or  repu- 
tation, Article  I,  Section  10,  of  the  state  Constitution 
does  not  distinguish  between  different  rights  whether 


318  Talbot  v.  Joseph.  [79  Or. 

they  be  great  or  small.  It  protects  the  poor  and  the 
rich,  the  weak  and  the  powerful,  alike;  and,  if  one  is 
wronged  in  any  degree,  the  law  will  protect  him. 

7.  Neither  have  the  defendants  the  authority,  under 
the  terms  of  the  Latourell  deed,  to  go  upon  the  lands 
of  the  plaintiff  to  take  out  any  more  water  than  that 
mentioned  in  the  conveyance  under  which  they  claim. 
It  is  said  in  Section  6594,  L.  0.  L. : 

**  Subject  to  existing  rights  all  waters  within  the 
state  may  be  appropriated  for  beneficial  use,  as  herein 
provided,  and  not  otherwise;  but  nothing  herein  con- 
tained shall  be  so  construed  as  to  take  away  or  impair 
the  vested  right  of  any  person,  firm,  corporation,  •  • 
to  any  water.'* 

The  section  was  amended  as  shown  by  the  Laws  of 
1913  at  page  273  in  a  manner  not  affecting  the  language 
quoted.  This  section  does  not  give  the  right  to  pri- 
vate individuals  to  invade  the  premises  of  any  other 
person  for  the  purpose  of  diverting  water  from  a 
stream.  It  is  only  by  the  power  of  eminent  domain, 
which  has  never  yet  been  granted  to  any  individual  for 
private  purposes,  that  such  a  prerogative  can  be  exer- 
cised, and  then  only  for  public  use.  To  allow  the  de- 
fendants to  do  so  in  this  instance  in  excess  of  the  terms 
of  their  grant  would  be  to  take  the  property  of  one  man 
and  give  it  to  another.  Their  rights  on  the  premises 
of  the  plaintiff  are  measured  by  the  terms  of  the  La- 
tourell deed,  and,  having  been  given  this  inch,  they 
cannot  take  the  ell  they  desire. 

The  conclusion  is  that  the  defendants  must  be  re- 
stricted in  their  enjoyment  of  the  water  right  to  the 
use  of  a  four-inch  pipe  introduced  into  the  stream  at 
a  point  above  the  falls  no  farther  than  is  reasonably 
necessary  to  give  access  thereto  for  the  purpose  so  as 
to  take  of  the  natural  flow,  without  the  aid  of  dams  or 
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other  artificial  appliances,  enough  water  to  fill  the  pipe 
by  which  it  shall  be  conducted  from  the  land  of  the 
plaintiff. 

The  decree  of  the  Circuit  Court  will  be  modified 
accordingly.  Modified. 

Mb.  Chief  Justice  Moobe  and  Mb.  Justice  MoBbidb 
concuy. 

Mb.  Justice  Bean  concurs  in  the  result 


Submitted  on   motion  to  diflmiss,  November   18,   denied  November 

30,  1915. 

Dismissed  on  stipulation  February  23,  1916. 

In  Re  ORE'S  ESTATE. 

humason  v.  orb. 

(153  Pac.  61.) 

Appeal  and  Error — Time  to  Appeal — Extension — Notice. 

1.  Section  554,  subdivision  2,  L.  O.  L.,  providing  that,  if  the 
transcript  or  abstract  is  not  filed  with  the  clerk  of  the  appellate 
court  within  the  time  provided,  the  appeal  shall  be  deemed  aban- 
doned, but  that  the  trial  court  or  judge  thereof  may,  upon  such 
terms  as  may  be  just,  enlarge  the  time  for  filing  the  same,  does 
not  require  notice  by  appellant  to  the  adverse  party  before  an  order 
extending  the  time  may  be  made. 

Appeal  and  Error— Time  of  Appeal — Extension — Notice. 

2.  Supreme  Court  Rule  24  (56  Or.  624,  117  Pac.  xii),  providing 
that  an  application  to  the  Supreme  Court  for  an  order  enlarging 
the  time  in  which  to  file  a  transcript  shall  be  accompanied  by  proof 
of  notice  to  respondent  of  such  application  at  least  five  days  before 
the  same  is  made,  does  not  compel  such  notice  to  be  given  when 
extension  of  the  time  in  which  to  file  a  transcript  is  ordered  by  the 
Circuit  Court. 

Appeal  and  Error— Becord  on  Appeal— Undertaking-Presmnptlona. 

3.  On  appeal  from  the  Circuit  Court  of  a  case  brought  up  to  it 
from  the  Probate  Court,  that  the  record  does  not  contain  the  under- 
taking on  the  appeal  from  the  Probate  Court  does  not  invalidate 
the  appeal,  where  the  decree  implies  that  such  an  undertaking  was 
filed  and  does  not  affirmatively  declare  that  it  was  not  filed. 
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From  Multnomah :  Wilijam  N.  Gatens,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Haeris. 

Augustus  B.  P.  Orr  filed  his  final  account  as  admin- 
istrator of  the  estate  of  Mary  A.  Orr,  deceased.  The 
Probate  Court  approved  the  final  account  and  over- 
ruled the  objections  made  by  Margaret  Humason. 
The  Circuit  Court  affirmed  the  findings  of  the  Probate 
Courty  and  Margaret  Humason  then  appealed  to  this 
court.  Margaret  Humason  also  filed  a  petition  to  as- 
certain the  heirs  of  Mary  A.  Orr,  deceased,  as  pro- 
vided for  by  Chapter  331  of  the  Laws  of  1913.  The 
Circuit  Court  refused  to  disturb  the  decree  rendered 
by  the  Probate  Court,  and  thereupon  Margaret  if  uma- 
son  appealed.     On  motions  to  dismiss  appeals. 

The  motions  which  have  been  filed  to  dismiss  the  two 
appeals  will  be  considered  together,  for  the  reason  that 
both  motions  present  identically  the  same  questions. 
Pour  reasons  are  advanced  for  the  dismissal  of  the 
appeals:  (1)  The  transcript  was  not  filed  within  the 
time  prescribed  by  law;  (2)  the  evidence  does  not  ac- 
company the  transcript;  (3)  the  notices  of  appeal  are 
insufficient;  and  (4)  the  record  fails  to  show  that  the 
Circuit  Court  had  jurisdiction.        Motions  Denied. 

Dismissed  on  Stipulation. 

Mr.  Frank  Schlegel  and  Messrs,  Malarkey,  Seat  rook 
&  Dibble,  for  the  motions. 

Messrs.  Emmons  &  Webster,  contra. 

Mb.  Justice  Harbis  delivered  the  opinion  of  the 
court. 

1.  The  undertaking  having  been  served  and  filed,  the 
appeal  was  perfected  on  August  9,  1915.    On  Septem- 
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ber  7,  1915,  a  circuit  judge  made  an  order  extending 
the  time  for  filing  the  transcript  to  October  2,  1915, 
and  the  transcript  was  filed  on  October  1st.  It  is 
argued  that  the  Circuit  Court  had  no  authority  to 
grant  an  extension  of  time,  because  the  order  was 
made  without  previous  notice  to  the  respondent.  The 
argument  proceeds  upon  the  theory  that  notice  must 
be  given.  It  is  interesting  to  note  that  prior  to  1899 
the  statute  read: 

**The  court  or  judge  thereof  may,  upon  notice  to  the 
respondent,  and  such  terms  as  may  be  just,  by  order 
enlarge  the  time^':  Deady  &  Lane,  Code,  p.  220,  §  531, 
subd.  3;  1  HilPs  Code  (1887),  §  541,  subd.  3;  1  HiU^s 
Code  (1892),  §  541,  subd.  3. 

In  1899  the  statute  was  amended  by  omitting  the 
words  **upon  notice  to  the  respondents^:  Laws  1899, 
p.  229.    Section  554,  subdivision  2,  L.  0.  L.,  now  reads : 

**If  the  transcript  or  abstract  is  not  filed  with  the 
clerk  of  the  appellate  court  within  the  time  provided, 
the  appeal  shall  be  deemed  abandoned,  and  the  effect 
thereof  terminated,  but  the  trial  court  or  the  judge 
thereof,  or  the  Supreme  Court  or  a  justice  thereof, 
may,  upon  such  terms  as  may  be  just,  by  order  enlarge 
the  time  for  filing  the  same;  but  such  order  shall  be 
made  within  the  time  allowed  to  file  the  transcript,  and 
shall  not  extend  it  beyond  the  term  of  the  appellate 
court  next  following  the  appeal.  *  * 

It  is  contended  that  the  authority  to  extend  the  time 
**upon  such  terms  as  may  be  just"  is  limited  to  those 
cases  where  notice  is  first  given  to  the  adverse  party, 
for  the  reason  that  the  justice  of  any  terms  could  not 
be  ascertained  without  a  hearing,  and  an  opportunity 
for  a  hearing  is  not  afforded  unless  notice  is  first  given. 
Until  the  amendment  of  1899,  notice  was  essential  to 
the  validity  of  an  order  extending  time  for  filing  a  tran- 
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script,  because  the  statute  in  express  terms  made  notice 
a  prerequisite:  Bt^h  v.  Geisey,  16  Or.  267  (19  Pac. 
122) ;  Whalley  v.  Gould,  27  Or.  74  (40  Pac.  4).  By 
the  amendment  of  1899  the  legislature  deliberately 
excluded  the  element  of  notice,  and  consequently  the 
words  **upon  such  terms  as  may  be  just^*  do  not  of 
themselves  mean  that  notice  must  be  given.  The  stat- 
ute does  not  now  prohibit  the  making  and  granting  of 
ex  parte  applications  in  the  Circuit  Court :  Johnson  v. 
lankovetz,  57  Or.  24  (102  Pac.  799,  110  Pac.  398,  28 
L.  R.  A.  (N.  S.)  709) ;  Emery  v.  Broiun,  63  Or.  264  (127 
Pac.  682) ;  Subbo  v.  Pacific  Coast  Const.  Co.,  65  Or.  405 
(123  Pac.  1070, 133  Pac.  83). 

2.  It  is  provided  in  rule  24  of  the  rules  of  this  court 
(56  Or.  624,  117  Pac.  xii)  that: 

**An  application  to  this  court  or  a  justice  thereof 
for  an  order  enlarging  the  time  in  which  to  file  a  tran- 
script shall  be  accompanied  by  a  stipulation  of  the  re- 
spondent consenting  thereto  or  by  proof  of  notice  to 
respondent  of  such  application  at  least  five  days  before 
the  same  is  made:  Provided,  however,  that  when  the 
time  in  which  to  file  the  transcript  will  expire  by  limi- 
tation before  such  notice  can  be  given,  the  court  or  a 
justice  thereof  may  enlarge  the  same  suflSciently  to 
enable  the  required  notice  to  be  given. '^ 

The  respondent  argues  that  rule  24  must  apply  to 
the  Circuit  Court,  claiming  in  his  brief  that : 

**In  the  case  of  Johnson  v.  lankovetz,  57  Or.  24  (102 
Pac.  799,  110  Pac.  398,  28  L.  B.  A.  (N.  S.)  709),  this 
court  declared  the  rule  of  law  to  be  that  the  practice 
and  procedure  announced  in  the  rule  of  the  Supreme 
Court  would  govern  the  practice  throughout  the  state, 
in  order  that  uniformity  in  the  practice  might  be  pre- 
served. *  * 

The  answer  to  the  argument  made  in  the  brief  is 
that  the  opinion  in  Johnson  v.  lankovetz  did  not  go  as 
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far  as  the  respondent  contends.  It  was  not  directly- 
declared  that  the  rules  of  this  court  necessarily  govern 
applications  made  in  the  Circuit  Court,  although  it 
was  expressly  determined  that  the  rules  of  the  Cir- 
cuit Court  were  not  **  designed  to  regulate  the  prac- 
tice which  pertains  to  this  court  in  relation  to  such 
matters."  It  is  true  that  it  was  said  in  Johnson  v. 
lankovetz: 

*  I  Orders  enlarging  the  time  within  which  to  file  tran- 
scripts are  made  by  justices  of  this  court  without  notice 
to  adverse  parties." 

And  it  is  also  true  that  rule  24  is  now  in  force.  It 
will  be  noticed,  however,  that  rule  24  does  not  pretend 
to  regulate  or  govern  applications  when  made  in  the 
Circuit  Court.  The  case  of  Johnson  v.  lankovetz,  57 
Or.  24  (102  Pac.  799,  110  Pac.  398,  28  L.  B.  A.  (N.  S.) 
709),  does  not  decide  that  the  Circuit  Court  must  ob- 
serve a  rule  which  in  express  terms  names  this  court 
and  makes  no  mention  of  the  Circuit  Court.  Rule  24 
is  made  applicable  to  the  Supreme  Court,  and  does  not 
ex  proprio  vigore  regulate  requests  for  extensions  of 
time  in  the  Circuit  Court.  It  is  not  necessary  to  decide 
whether  this  court  has  the  power  to  prescribe  rules  for 
the  Circuit  Court,  because  it  is  sufficient  to  say  that 
no  attempt  has  been  made  to  require  the  giving  of 
notice,  where  the  application  for  time  is  made  in  the 
trial  court. 

Certified  copies  of  the  notice  of  appeal,  the  under- 
taking, and  final  adjudication  made  by  the  trial  court, 
are  filed  here.  This  court  has  jurisdiction  of  the  cause, 
although  it  may  appear  on  the  final  hearing  that  the 
transcript  is  not  accompanied  by  sufficient  evidence  to 
warrant  a  review  of  the  proceedings  appealed  from: 
Clough  V.  Dawson,  69  Or.  52  (133  Pac.  345,  138  Pac. 
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233).  The  adjudications  are  sufficiently  identified, 
particularly  when  the  notices  of  appeal  are  viewed 
in  the  light  afforded  by  the  undertakings:  Keady  v. 
United  Rys.  Co.,  57  Or.  325  (100  Pac.  658,  108  Pac. 
197) ;  MacMahon  v.  Hull,  63  Or.  133  (119  Pac.  348, 124 
Pac.  474,  126  Pac.  3) ;  Raiha  v.  Coos  Bay  Coal  &  Fuel 
Co.,  77  Or.  275  (143  Pac.  892,  149  Pac.  940). 

3.  Dismissal  of  the  appeals  is  urged  because  the  rec- 
ord does  not  contain  the  undertaking  on  the  appeal 
from  the  Probate  Court.  In  one  case  the  decree  states 
that  *  *  This  cause  coming  on  to  be  heard  on  appeal  from 
the  County  Court,''  and  in  the  other  appeal  the  Cir- 
cuit Court  declares  that  **The  above-entitled  matter 
comes  regularly  on  to  be  heard  on  the  appeal  of  Mar- 
garet Humason  from  the  order  and  decree  of  final 
settlement  and  distribution  .of  the  property  of  this  es- 
tate rendered  and  entered  by  the  County  Court,''  al- 
though the  record  neither  includes  any  undertaking 
that  may  have  been  filed  on  the  appeal  from  the  County 
or  Probate  Court,  nor  affirmatively  declares  that  an 
undertaking  was  not  filed.  A  motion  to  dismiss  an 
appeal  is  primarily  designed  to  test  the  regularity  of 
the  steps  which  must  be  taken  before  the  Supreme 
Court  will  notice  the  adjudication  appealed  from.  The 
appellant  has  filed  the  technical  transcripts  required 
by  statute,  and  has  followed  the  formulas  required  by 
law,  with  the  result  that  this  court  has  acquired  juris- 
diction to  examine  and  determine  whether  the  decrees 
rendered  by  the  Circuit  Court  are  good  or  bad,  or 
whether,  in  legal  contemplation,  they  are  no  decrees 
at  all :  C order  v.  Speake,  37  Or.  105  (51  Pac.  647) ;  Men- 
denhaWs  Will,  43  Or.  542  (72  Pac.  318,  73  Pac.  1033) ; 
Dechenbach  v.  Rima,  45  Or.  500  (77  Pac.  391,  78  Pac 
666) ;  Oregon  Timber  Co.  v.  Seton,  59  Or.  64  (111  Paa 
376,  115  Pac.  1121).    K  the  record  stated  that  no  un- 
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dertaking  had  been  filed  on  the  appeal  to  the  Circuit 
Court,  quite  a  different  question  would  be  presented: 
O'Brien's  Petition,  79  Conn.  46  (63  Atl.  777).  The 
objection  now  made  by  the  respondent  will  be  an  ap- 
propriate subject  for  discussion  when  the  cause  is  pre- 
sented on  the  merits ;  Halliburton  v.  Simmer,  26  Ark. 
659. 
The  motions  to  dismiss  are  denied. 

Motions  Denied. 

(Note:  Both  appeals  were  dismissed  upon  stipula- 
tion, February  23,  1916. — ^Rbfobtbb.) 


Argoed  January  18,  dismissed  February  1,  rehearing  denied  February 

23,  1916. 

In  Be  CLAEK.* 

(154  Pac.  74S;  156  Pae.  187.) 

Handainiia— ExerclBe  of  Judicial  DiBcretlon— Dismissal  of  Indictment 
— •'May." 

1.  Section  1704,  L.  O.  L,,  providing  that  the  court  "may"  on  its 
own  motion,  or  on  an  application  of  the  district  attorney,  and  in 
furtherance  of  justice,  order  that  an  action*  after  indictment  be 
dismissed,  the  reasons  being  stated,  veste  a  judicial  discretion  in  the 
court;  and  hence  the  court  cannot,  b^  mandamus,  be  compelled  to 
sign  an  order  of  dismissal  on  application  of  the  district  attorney. 

[As  to  mandamus  against  judicial  officers  and  tribunalS|  see 
note  in  98  Am.  St.  Bep.  890.] 

ON  PETITION  FOB  REHEABINa. 

Mandamns — ^ICinlsterial  and  Judicial  Acts. 

2.  Mandamus  lies  to  compel  tne  performance  of  ministerial  acts 
or  to  require  subordinate  judicial  tribunals  to  exercise  their  judicial 
functions,  but  not  to  compel  them  to  exercise  them  in  a  particular 
way. 

Mandamus— Existence  of  Other  Semedies. 

3.  Section  613,  L.  O.  L.,  provides  that  mandamus  may  ksue  to 
any  inferior  court,  etc.,  to  compel  the  performance  of  an  act  which 

*0n  mandamus  as  a  method  of  superintending  control  over  inferior 
courts,  see  note  in  51  L.  B.  A.  83.  Bspobtxe. 
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the  law  enjoins,  but  that  the  writ  shall  not  control  judicial  discre- 
tion, and  shall  not  be  issued  in  any  case  where  there  is  a  plain, 
speedy  and  adequate  remedy  at  law.  Section  1701  provides  that  if 
a  defendant  indicted  for  a  crime,  whose  trial  has  not  been  postponed 
upon  his  application  or  consent,  be  not  bvought  to  trial,  at  the  next 
term  of  the  court  in  which  the  indictment  is  triable,  after  it  is 
found,  the  court  must  order  the  indictment  dismissed,  unless  good 
cause  to  the  contrary  be  shown.  Section  1606,  as  amended  by  Act 
of  February  10,  1915  (Laws  1915,  p.  70),  authorizes  an  appeal  from 
an  order  refusing  to  dismiss  an  indictment  as  provided  in  Section 
1701.  Section  1704  provides  that  the  court  may  either  of  its  own 
motion  or  upon  the  application  of  the  district  attorney  order  an 
action  after  indictment  to  be  dismissed.  Held,  that  as  a  defendant 
whose  trial  under  an  indictment  resulted  in  a  mistrial,  and  who 
was  not  again  brought  to  trial,  had  a  plain  remedy  by  his  own 
application  for  a  dismissal  of  the  indictment,  coupled  with  a  cumu- 
lative remedy  by  appeal,  mandamus  would  not  lie  to  compel  the 
Circuit  Court  to  grant  the  request  of  the  district  attorney  for  the 
dismissal  of  the  indictment. 

Original  proceedings  in  Supreme  Court. 

In  Banc.    Statement  by  'Mb.  Justice  Benson. 

Albin  L.  Clark  commenced  a  mandamus  proceeding 
in  this  court  to  require  John  P.  Kavanaugh,  Judge  of 
the  Circuit  Court  of  the  State  of  Oregon,  for  the  county 
of  Multnomah,  Department  No.  1,  to  sign  an  order  dis- 
missing an  indictment.  A  demurrer  to  the  answer 
overruled  and  writ  dismissed.  Dismissed. 

For  the  petitioner  there  was  a  brief  and  an  oral 
argument  by  Mr.  Wilson  T.  Hume. 

For  defendant  there  was  a  brief  over  the  names  of 
Mr.  Walter  H.  Evans,  District  Attorney,  and  Mr. 
George  M.  Brown,  Attorney  General,  with  an  oral 
argument  by  Mr.  Brown. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

On  April  29,  1915,  the  petitioner  was  indicted  for 
the  crime  of  willfully  and  fraudulently  altering  and 
destroying  white  ballots  cast  at  an  election.    There- 
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after  he  entered  a  plea  of  not  guilty,  and  on  May  17, 
1915,  a  trial  was  had  in  which  the  jury  was  discharged 
for  inability  to  agree  upon  a  verdict.  Another  trial 
was  begun  on  May  25th  of  the  same  year,  which  re- 
sulted in  a  conviction,  and  thereafter  the  verdict  was 
set  aside  for  the  reason  that  in  the  interval  the  official 
stenographer,  who  reported  the  trial,  died,  and  it 
was  therefore  impossible  to  secure  a  record  thereof. 
About  December  10,  1915,  the  district  attorney  moved 
to  dismiss  the  indictment  under  Section  1704,  L.  0.  L., 
and  tendered  a  written  order  reciting  the  reasons  for 
the  signature  of  Judge  Kavanaugh,  to  whom  the  mo- 
tion was  presented,  and  it  was  by  him  denied.  The 
record  discloses  that  a  like  motion  had  previously  been 
presented  to  and  denied  by  two  other  circuit  judges 
of  Multnomah  County.  Thereupon  the  petitioner  ap- 
plied to  this  court  for  a  peremptory  writ  of  mandamits 
requiring  Judge  Kavanaugh  to  sign  the  order  of  dis- 
missal. In  response  to  the  petition  an  alternative  writ 
was  issued  by  this  court,  and  an  answer  thereto  was 
duly  filed,  to  which  the  petitioner  demurs.  Section 
1704,  L.  0.  L.,  upon  which  this  proceeding  is  based, 
reads  as  follows : 

**The  court  may,  either  of  its  own  motion  or  upon 
the  application  of  the  district  attorney,  and  in  further- 
ance of  justice,  order  an  action,  after  indictment,  to  be 
dismissed ;  but  in  that  case,  the  reasons  of  the  dismissal 
must  be  set  forth  in  the  order,  which  must  be  entered 
in  the  journal.** 

The  petitioner  contends  that  the  word  **may**  in  the 
above  section  means  **must,'*  and  that  the  lower  court 
ha^  no  discretion  in  the  premises,  but  must  sign  the 
order  of  dismissal  when  requested  by  the  district  at- 
torney. The  law  above  quoted  was  Section  323  of 
Deady's  Code,  and  was  a  part  of  Chapter  31  thereof. 
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as  enacted  in  1864.  In  this  chapter  there  are  seven 
sections,  enacted  at  the  same  time,  all  being  in  rela- 
tion to  the  **  dismissal  of  actions  after  indictment  for 
want  of  prosecution  or  otherwise. ' ' .  In  the  other  sec- 
tions of  the  chapter  which  provide  for  the  dismissal, 
the  word  **musf  is  used.  It  seems  clear  that  the 
legislature  had  the  intention  of  differentiating  them 
when  in  this  section  it  used  the  word  ''may.**  In  fact, 
the  language  of  the  section  itself,  taken  alone,  can  lead 
to  but  one  conclusion,  and  that  is  that  the  court  is 
expected  to  use  judicial  discretion  in  furtherance  of 
justice. 

"Mandamus  will  not  lie  to  control  the  exercise  of 
the  discretion  of  any  court  when  the  act  complained  of 
is  either  judicial  or  quasi  judicial,  and  while  mandamus 
may  be  invoked  to  compel  the  exercise  of  discretion, 
it  cannot  compel  such  discretion  to  be  exercised  in  any 
particular  way'*:  26  Cyc.  158;  Croasm^n  v.  Kincaid, 
31  Or.  445  (49  Pac.  764) ;  Irwin  v.  Kincaid,  31  Or.  478 
(49Pac.765). 

It  follows  that  the  demurrer  to  the  answer  must  be 
overruled  and  the  writ  dismissed,  and  it  is  so  ordered. 

Demurrer  Overruled.    Writ  Dismissed. 


Denied  February  28,  1916. 

On  Petition  for  Rehearing. 

(155  Pac.  187.) 

Mr.  Wilson  T.  Hume,  for  the  petition. 

Mr.  George  M.  Brown,  Attorney  General,  and  Mr. 
Walter  H.  Evans,  District  Attorney,  contra. 

In  Banc.    Mr.  Justice  Burnett  delivered  the  opin- 
ion of  the  court. 

In  a  skillfully  argued  petition  for  rehearing  it  is 
pressed  upon  our  attention  that  it  was  the  mandatory 
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duty  of  the  Circuit  Court  to  dismiss  the  indictment 
on  the  motion  of  the  district  attorney  accompanied  by 
his  reasons  therefor;  and,  further,  that  if  this  court 
should  adhere  to  its  opinion  that  the  matter  was  within 
the  discretion  of  the  Circuit  Court,  nevertheless  it  was 
an  abuse  of  that  prerogative  to  deny  the  motion  under 
the  circumstances  stated  in  the  writ.  Bearing  in  mind 
the  legal  maxim  to  the  effect  that  all  parts  of  a  statute 
must  be  construed  together,  we  reiterate  the  statement 
of  Mr.  Justice  Benson  that  because  in  the  chapter  of 
the  Code  of  Criminal  Procedure  on  the  dismissal  of 
actions  for  want  of  prosecution  or  otherwise  the  term 
**may*'  is  used  in  some  places,  and  the  stronger  word 
'^must^'  is  employed  in  others,  it  was  the  evident  in- 
tention of  the  legislature  to  make  the  duty  mandatory 
in  the  latter  class,  and  optional  in  the  former. 

In  the  chapter  mentioned  there  is  a  procedure  laid 
down  which  the  defendant  in  a  criminal  case  may  pur- 
sue and  another  prescribed  for  the  prosecution.  Sec- 
tion 1704,  L.  0.  L.,  declares  that  the  court  may  dismiss 
an  indictment  on  its  own  motion.  Beyond  question 
thus  far  the  court  may  or  may  not  dismiss  the  indict- 
ment as  it  chooses.  The  motion  of  the  district  attor- 
ney noted  in  the  same  section  is  but  an  application  to 
the  court  for  what  the  tribunal  may  do  itself.  The 
result  and  the  authority  for  the  same  are  alike  in  both 
instances,  and  each  is  referable  to  the  court's  discre- 
tion. The  following  section  declares  that  the  district 
attorney  cannot  discontinue  or  abandon  a  prosecution 
for  a  crime,  except  as  provided  in  Section  1704.  To 
hold  either  that  the  request  of  the  prosecuting  officer 
to  dismiss  should  be  allowed  without  question  or  that 
its  refusal  is  an  abuse  of  discretion  would  be  virtually 
to  annul  Section  1705,  L.  0.  L.,  for  the  reason  that  in 
effect  it  would  restore  the  nolle  prosequi  which  is  ex- 
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pressly  abolished  by  the  statute.  This  would  amount 
to  stultification  of  the  legislative  department,  and  can- 
not be  admitted. 

1, 2.  With  but  one  exception,  Ex  parte  Chase,  43  Ala. 
303,  the  cases  cited  in  the  petition  for  rehearing  on  the 
abuse  of  discretion  relate  to  administrative  functions 
or  cases  where  the  writ  of  mandamus  will  issue  to 
compel  action  without  directing  what  action  should  be 
taken.  The  rule  on  such  subjects  is  well  stated  in 
State  ex  rel.  v.  Lafayette  Coimty  Court,  41  Mo.  222 : 

**The  writ  of  ma/ndamus  lies  either  to  compel  the 
performance  of  ministerial  acts,  or  is  addressed  to 
subordinate  judicial  tribunals,  requiring  them  to  pro- 
ceed to  exercise  their  judicial  functions,  and  give  judg- 
ments in  cases  before  them.  Mandamus  will  not  lie 
to  compel  an  inferior  tribunal  to  give  a  particular 
judgment,  or  to  reverse  its  decision  where  it  has  once 
acted;  its  peculiar  scope  and  province  being  to  pre- 
vent a  failure  of  justice  from  delay  or  refusal  to  act. 
Where  the  subordinate  tribunal  acts  judicially,  it  may 
be  compelled  to  proceed,  but  it  will  be  left  to  decide 
and  act  according  to  its  best  judgment.  In  such  cases 
the  party  aggrieved  by  the  decision  has  his  remedy 
either  by  appeal  or  writ  of  error,  and  mandamus  never 
issues  except  where  the  petitioner  has  a  specific  right 
and  no  other  specific  remedy. '  * 

This  is  one  of  the  precedents  cited  by  the  petitioner 
and  was  an  instance  where  mandamus  was  issued  to 
compel  the  County  Court  to  approve  the  bond  of  the 
sheriff  as  collector  of  taxes.  It  was  held  that  such 
a  duty  was  ministerial  and  not  judicial,  and  hence 
mandamus  issued  to  compel  the  proper  action:  Ex 
parte  Chase,  43  Ala.  303,  is  the  strongest  precedent 
cited  by  the  petitioner,  and  the  only  one  in  which  there 
was  an  attempt  to  interfere  with  judicial  discretion. 
There  the  petitioner  had  been  indicted  for  the  murder 
of  a  negro,  and,  supported  by  affidavits,  he  applied  to 
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the  trial  court  for  a  change  of  venue.  His  motion  be- 
ing  overruled,  the  Supreme  Court  entertained  a  peti- 
tion for  a  writ  of  mandamits  and  issued  the  alternative 
writ,  holding  that  on  the  showing  made  it  was  the  im- 
perative duty  of  the  trial  court  to  change  the  place  of 
trial,  but  allowed  the  rule  nisi  to  enable  the  prosecu- 
tion to  controvert  the  affidavits  supporting  the  motion. 
This  decision  was  subsequently  followed  in  principle 
in  appeals  in  that  state;  but  it  was  expressly  dis- 
credited and  practically  overruled  in  Kelly  v.  State, 
52  Ala.  361. 

Section  613,  L.  0.  L.,  codifies  the  rule  that  mandamus 
will  not  be  used  to  interfere  with  judicial  discretion, 
and,  besides,  furnishes  yet  another  reason  why  the  writ 
should  not  be  allowed  in  this  instance.    It  reads  thus : 

**It  may  be  issued  to  any  inferior  court,  corporation, 
board,  officer,  or  person,  to  compel  the  performance  of 
an  act  which  the  law  specially  enjoins,  as  a  duty  re- 
sulting from  an  office,  trust,  or  station ;  but  though  the 
writ  may  require  such  court,  corporation,  board,  officer, 
or  person  to  exercise  its  or  his  judgment,  or  proceed  to 
the  discharge  of  any  of  its  or  his  functions,  it  shall  not 
control  judicial  discretion.  The  writ  shall  not  be  is- 
sued in  any  case  where  there  is  a  plain,  speedy  and 
adequate  remedy  in  the  ordinary  course  of  the  law.'* 

The  end  to  be  attained  by  the  defendant,  petitioner 
here,  is  the  dismissal  of  the  indictment.  He  cannot 
operate  under  Section  1704,  for  that  establishes  the 
procedure  to  be  observed  by  the  prosecuting  officer 
only.    It  is  said  in  Section  1701,  L.  0.  L. : 

**If  a  defendant  indicted  for  a  crime,  whose  trial  has 
not  been  postponed  upon  his  application  or  by  his  con- 
sent, be  not  brought  to  trial  at  the  next  term  of  the 
court  in  which  the  indictment  is  triable,  after  it  is 
found,  the  court  must  order  the  indictment  to  be  dis- 
missed, unless  good  cause  to  the  contrary  be  shown.'' 
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From  a  refusal  of  the  court  to  dismiss  the  indict- 
ment under  this  section,  an  appeal  is  granted  by  the 
terms  of  Section  1606,  L.  0.  L.,  as  amended  by  Act  of 
February  10,  1915  (Laws  1915,  p.  70).  As  stated  in 
the  former  opinion  the  petitioner  was  twice  brought 
to  trial,  but  in  each  instance  the  result  was  a  mistrial. 
The  indictment  was  therefore  triable  at  any  subsequent 
term.  In  order  to  subserve  the  right  of  the  accused 
to  a  public  trial  by  impartial  jury  awarded  him  by 
Article  I,  Section  11,  of  the  state  Constitution,  it  was 
the  duty  of  the  prosecution  to  bring  the  cause  to  trial 
to  the  end  that  the  issue  might  be  determined.  If  this 
was  not  done,  the  defendant  could  move  for  a  dismissal 
under  Section  1701,  L.  0.  L.,  and  unless  good  cause 
were  shown  why  the  order  should  not  be  made,  it  was 
the  duty  of  the  court  to  dismiss  the  indictment,  as  held 
in  State  v.  Rosenberg,  71  Or.  389  (142  Pac.  624).  The 
whole  question  is  treated  in  the  case  of  In  re  Von  Klein, 
67  Or.  298  (135  Pac.  870).  Having  a  plain  remedy 
according  to  the  regular  course  of  the  law  by  his  own 
application  to  the  court  for  a  dismissal  of  the  indict- 
ment, coupled  with  a  cumulative  remedy  by  appeal  to 
this  court  from  an  adverse  decision,  the  writ  of  man- 
damus  cannot  be  entertained  to  compel  the  Circuit 
Court  to  grant  the  request  of  the  district  attorney. 

The  petition  for  rehearing  is  denied. 

Wbit  Dismissed.    Beheabing  Denied. 
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Argued  January  13,  affirmed  Febmarj  1,  rehearing  denied  February 

23,  1916. 

CARLSON  v.  O'CONNOR. 

(154  Pac.  755.) 

IQ^eeUie  Performance— Bight  to  Belief. 

1.  To  entitle  plaintiff  to  the  specific  performance  of  a  contract  to 
eell  land,  it  is  necessary  for  him  to  dearly  prove  a  valid  contract 
between  himself  and  defendant. 

[As  to  certainty  of  contract,  in  suit  for  specific  performance, 
see  note  in  140  Am.  St.  Bep.  68.] 

Frauds,  Statute  of— Sufllciency  of  Evidence— Autliorlty  of  Agents. 

2.  Evidence  in  a  suit  for  the  specific  performance  of  a  contract 
for  the  sale  of  land,  alleged  to  have  been  made  by  defendant's  agent, 
held  insufficient  to  show  any  instrument  in  writing,  subscribed  by 
the  party  to  be  charged,  or  by  his  lawful  agent  under  written  au- 
thority, as  required  by  Section  804,  L.  O.  L. 

From  Multnomah :  Calvin  XJ.  Gantbnbbin,  Judge. 

This  is  a  suit  by  Peter  Gt.  Carlson  and  J.  A.  Kall- 
strom  against  M.  H.  O'Connor  for  the  specific  perform- 
ance of  a  contract  to  sell  land.  From  a  decree  in  favor 
of  defendant;  plaintiffs  appeal. 

Apfibmed.    Beheabing  Denied. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Bronaugh  <&  Bronaugh  and  Mr.  Franklin  F. 
Korrell,  with  an  oral  argument  by  Mr.  Jerry  E.  Bro- 
naugh. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Peter  H.  D'Arcy,  Mr.  Charles  W.  Fulton  and 
Messrs.  Ridgway  &  Johnson,  with  oral  arguments  by 
Mr.  D^Arcy  and  Mr.  Fulton. 

Department  1.  Mb.  Justiob  Bban  delivered  the 
opinion  of  the  court. 

It  appears  from  the  record  that  a  tract  of  106  actes 
of  land  on  the  outskirts  of  Portland  was  advertised 
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to  be  sold  at  public  sale  by  the  administrator  of  the 
estate  of  A.  G.  Ryan,  deoeased.  On  March  16,  1914, 
the  plaintiffs  attended  the  sale  and  bid  for  the  prop- 
erty. The  highest  bid,  $16,000,  was  made  by  one  Blatt 
in  behalf  of  defendant,  M.  H.  O'Connor.  Upon  look- 
ing into  the  value  of  the  property,  plaintiffs  decided 
that  they  would  pay  more  for  it,  and  deposited  the  re- 
quired amount  to  bring  about  a  resale^  which  to6k 
place  May  28,  1914.  The  plaintiffs  were  present  and 
bid,  but  the  highest  offer  of  $24,000  was  made  by 
H.  Blatt,  who  was  representing  O'Connor.  When  the 
sale  was  over  the  plaintiffs  regretted  they  had  not  of- 
fered more  for  the  property,  and  finally  decided  to 
deposit  a  sufficient  amount  to  bring  about  a  second 
resale,  according  to  the  statute,  and  $2,600  was  placed 
with  the  attorney  for  the  administrator  of  the  estate 
for  that  purpose.  During  this  time  Mrs.  M.  P.  Long, 
who  resided  in  New  York,  and  had  a  general  power 
of  attorneys  from  all  the  heirs  of  A.  G.  Eyan,  deceased, 
was  present  in  Portland  and  was  represented  in  the 
matters  of  the  estate  proceedings  by  attorneys  other 
than  the  one  for  the  administrator.  O'Connor  em- 
ployed Blatt  to  bid  for  him  at  the  sale,  as  the  f ormei 
had  a  mortgage  on  the  property,  and  agreed  to  pay 
him  $100  for  his  services.  On  the  day  following  the 
second  sale,  Blatt  assigned  all  his  title  and  interest  in 
the  property  by  virtue  of  his  bid  to  O'Connor,  and 
authorized  the  administrator  to  execute  a  deed  to  the 
latter. 

A  few  days  after  the  plaintiffs  had  deposited  the 
amount  of  money  necessary  to  bring  about  a  second 
resale,  Blatt  came  to  one  of  them  and  told  him  that  if 
they  would  take  $1,000  and  withdraw  their  request  for 
a  resale  he  would  give  it,  or  if  they  would  give  him 
$1,000  he  would  transfer  his  bid  to  them.    Plaintiffs 
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told  Blatt  that  if  it  could  be  done  legally  they  would 
give  him  the  $1,000  for  his  bid,  and  withdraw  their 
request  for  a  resale,  because  in  that  way  they  would 
get  the  property  for  $35,000.  Plaintiffs  then  went  to 
Mrs.  Long  and  her  attorneys,  and  explained  Blatt 's 
offer,  asking  if  there  was  any  objection  to  their  accept- 
ing it.  One  of  her  attorneys  told  plaintiff  Kallstrom 
that  it  was  a  dangerous  thing  to  do.  In  settling  this 
estate  Mrs.  Long  had  been  detained  from  her  home  for 
a  long  time,  and  pressing  matters  required  her  pres- 
ence there.  The  plaintiffs  had  prevented  the  first  sale 
for  $16,000  from  being  confirmed,  and  had  thus  saved 
the  estate  $8,000,  and  Mrs.  Long  and  her  attorneys 
were  of  the  opinion  that  if  the  plaintiffs  did  not  want 
to  carry  on  the  resale  they  could  withdraw  from  it. 
Accordingly  Mrs.  Long  and  her  counsel  consented  that 
the  money  deposited  by  plaintiffs  be  returned  to  them. 
After  he  had  notified  the  probate  judge  of  the  propo- 
sition made  by  the  plaintiffs,  the  attorney  for  the  ad- 
ministrator returned  the  deposit.  After  consultation 
with  their  attorneys,  plaintiffs  entered  into  a  contract 
on  June  15, 1914,  with  H.  Blatt  and  his  wife,  by  which 
they  agreed  to  pay  him  $1,000,  provided  he  would  se- 
cure them  a  good  title  to  said  land  at  $24,000,  and  paid 
him  $100  of  such  sum. 

At  that  time  plaintiffs  were  unaware  that  Blatt  had 
purchased  at  the  sale  for  0  ^Connor,  or  that  he  had 
already  made  an  assignment  to  him  of  his  bid.  The 
heirs  represented  by  Mrs.  Long  consented  that  the  sale 
should  be  confirmed  in  Blatt,  which  was  done  about 
June  18,  1914,  whereupon  the  administrator  executed 
a  deed  of  the  property  to  O'Connor,  according  to  the 
assignment  made  by  Blatt  to  him.  When  plaintiffs 
demanded  of  Blatt  that  he  deed  the  property  to  them 
as  agreed,  he  told  them  that  he  had  been  cheated  out 
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of  ity  and  wanted  to  give  them  back  the  $100  paid  him, 
which  plaintiffs  refused  to  accept.  Plaintiffs  tendered 
O'Connor  performance  of  their  part  of  the  contract 
entered  into  with  Blatt,  and  demanded  that  he  specifi- 
cally carry  out  its  terms.  Upon  his  refusal  so  to  do 
this  suit  was  instituted.  The  trial  court  held  that  each 
side  was  trying  to  take  advantage  of  the  other,  and  that 
both  were  trying  to  take  advantage  of  the  estate,  and 
that,  the  plaintiffs  not  having  come  into  court  with 
clean  hands,  the  parties  should  be  left  in  statu  quo. 

1,  2.  Blatt's  conduct  in  the  transaction  cannot  be  ex- 
plained from  any  rational  standpoint.  Neither  the  cir- 
cumstances in  connection  with  the  transaction  nor  the 
weight  of  the  evidence  indicate  that  0  'Connor  author- 
ized Blatt  to  make  any  sale  of  the  land.  On  the  con- 
trary, they  refute  this.  Defendant  seemed  acquainted 
with  its  value.  Blatt  appears  to  be  utterly  irre- 
sponsible. Plaintiffs  knew  that  Blatt  had  not  yet  ob- 
tained title  to  the  land,  but  took  no  precaution  to  ascer- 
tain as  to  his  reliability.  Whether  Blatt  intended  to 
obtain  the  $1,000  from  plaintiffs  for  his  own  benefit  is 
unnecessary  to  determine.  It  appears  that  he  did  not 
inform  O'Connor  of  the  deal  with  the  plaintiffs  imtil 
defendant  requested  him  to  execute  a  deed  of  the  real 
property  to  him  which  was  prepared.  Blatt  then  pro- 
duced from  his  i)ocket  a  copy  of  the  contract  he  had 
executed  to  the  plaintiffs,  whereupon  O'Connor  ex- 
claimed : 

*'What  in did  you  do  that  fort    Who  told  you 

todothatt" 

In  explaining  Blatt  asserts : 

**  Why,  I  done  that  to  get  my  $100.'' 

He  said  that  nobody  in  particular  told  him  to  do  so. 
In  order  for  the  plaintiffs  to  be  granted  the  relief 
asked,  it  is  necessary  for  them  to  clearly  prove  a  valid, 
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binding  contract  between  themselves  and  defendant: 
Kine  v.  Turner,  27  Or.  356  (41  Pac.  664).  From  a 
careful  examination  and  consideration  of  all  the  evi- 
dence we  find  that  they  have  failed  to  do  this.  Section 
804,  L.  0.  L.,  provides : 

* '  No  estate  or  interest  in  real  property,  other  than  a 
lease  for  a  term  not  exceeding  one  year,  nor  any  trust  or 
power  concerning  such  property,  can  be  created,  trans- 
ferred, or  declared  otherwise  than  by  operation  of  law, 
or  by  a  conveyance  or  other  instrument  in  writing,  sub- 
scribed by  the  party  creating,  transferring,  or  declar- 
ing the  same,  or  by  his  lawful  agent,  under  written 
authority,  and  executed  with  such  formalities  as  are 
required  by  law.'' 

It  is  contended  on  behalf  of  the  plaintiffs  that  de- 
fendant authorized  Blatt  to  make  the  contract  with 
plaintiffs  and  that  defendant  is  estopped  from  denying 
Blatt 's  authority.  The  only  basis  for  this  claim  must 
have  its  foundation  upon  the  testimony  and  statements 
of  Blatt  which  are  wholly  unreliable. 

The  decree  of  the  lower  court  was  right,  and  is  there- 
fore affirmed*  Apfibmed.    Beheabinq  Denied. 

Mb.  Chief  Justice  Moobe  and  Mb.  Justice  MgBbide 
concur. 

Mb.  Justiob  Habbis  concurs  in  the  result 

19  Or.— 22 
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Argued  February  4,  affirmed  February  23,  1916. 

STATE  V.  UNDERWOOD. 

(155  Pac.  194.) 

Indlctmont  and  Inf onnaUoDr— Sufflciency  of  Accosatloii— 'Langnaffe  of 
Statute. 

1.  In  indictments  for  misdemeanors,  created  by  statutOi  it  is 
sufficient  to  charge  the  offense  in  the  words  of  the  statute,  subject 
to  the  qualification  that  the  crime  must  be  set  forth  with  such 
certainty  as  will  apprise  the  accused  of  the  offense  imputed  to  him. 

Indictment  and  Information— Common-law  Procednre — ^Beqnlrements 
of  an  Indictment. 

2.  While  it  has  been  the  purpose  of  the  legislature  to  simplify 
the  old  common-law  system  of  criminal  jurisprudence,  by  divesting  it 
of  many  of  its  technical  requirements  which  do  not  affect  the  rights 
of  the  accused,  it  was  not  intended  to  abolish  or  dispense  with  any 
of  the  essential  requirements  of  an  indictment. 

Indictment  and  Information — ^Description  of  Offense. 

3.  In  an  indictment  there  should  be  such  certainty  of  description 
as  will  identify  the  offense,  so  that  the  defendant  may  not  be  in- 
dicted for  one  thing  and  tried  for  another,  that  the  defendant  may 
know  what  crime  he  is  called  upon  to  answer,  that  the  jury  may  be 
able  to  deliver  an  intelligible  verdict,  the  court  to  render  the  proper 
judgment,  and  that  the  defendant  may  be  able  to  plead  his  conviction 
or  acquittal  in  bar  of  another  prosecution  for  the  same  offense. 

Prostitution — ^Indictments  under  Statute — Sufficiency  of  Accusation.  _ 

4.  Under  Laws  of  1913,  page  246,  Section  1,  making  it  a  felony 
for  a  man  to  solicit  or  attempt  to  solicit  any  male  person  to  have 
sexual  intercourse  with  a  prostitute,  an  indictment  which  charged 
the  defendant  with  having  unlawfully  attempted  to  solicit  a  male 
person  to  have  sexual  intercourse  with  a  prostitute  was  not  sufficient, 
as  it  did  not  give  the  sex,  name  or  identity  of  the  alleged  prostitute. 

[As  to  what  constitutes  an  attempt  to  commit  a  crime,  see 
note  in  20  Am.  St  Bep.  741.] 

From  Marion :  Pbbcy  E.  Kjjlly,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Benson. 

Ernest  Underwood  was  charged  with  a  criminal  of- 
fense under  an  indictment  reading  thus : 

' '  The  said  Ernest  Underwood  on  the  1st  day  of  May, 
1915,  in  the  county  of  Marion  and  State  of  Oregon  then 
and  there  being,  did  then  and  there  unlawfully  attempt 
to  solicit  a  male  person,  one  H.  D.  Mitchell,  to  have  sex- 
ual intercourse  with  a  prostitute/' 
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Having  been  arraigned,  the  defendant  demurred  to 
the  indictment  upon  the  ground  ''that  the  matter  set 
forth  therein  does  not  constitute  a  crime. ' '  The  court 
having  sustained  the  demurrer  and  discharged  the  de- 
fendant from  custody,  the  state  appeals.    Affibmed. 

For  the  state  (appellant)  there  was  a  brief  and  an 
oral  argument  by  Mr.  Ernest  R.  Ringo. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Smith  <&  Shields,  with  an  oral  argument  by 
Mr.  Guy  Smith. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

The  statute  under  which  the  action  is  prosecuted  is 
Chapter  140,  Laws  of  1913,  of  which  Section  1  reads  as 
follows : 

''If  any  man  shall  live  in  or  about  a  house  of  ill  fame, 
or  habitually  associate  with  or  live  off  a  common 
prostitute,  or  receive  from  a  common  prostitute  any 
part  or  all  of  her  earnings,  or  solicits  or  attempts  to 
solicit  any  male  person  or  persons  to  have  sexual  inter- 
course with  a  prostitute,  he  shall  be  deemed  guilty  of  a 
felony,  and  upon  conviction  thereof,  shall  be  punished 
by  imprisonment  in  the  penitentiary  for  not  less  than 
two  years  nor  more  than  fifteen  years.'' 

At  the  threshold  of  our  investigation  we  are  some- 
what puzzled  in  determining  the  true  meaning  of  the 
phrase  ' '  attempt  to  solicit, ' '  which  is  used  both  in  the 
statute  and  the  indictment.  Black's  Law  Dictionary 
(2  ed.)  defines  the  word  "attempt,"  as  used  in  criminal 
law,  to  be : 

"An  effort  or  endeavor  to  accomplish  a  crime, 
amounting  to  more  than  mere  preparation  or  planning 
for  it,  and  which,  if  not  prevented,  would  have  resulted 
in  the  full  consummation  of  the  act  attempted,  but 
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which,  in  fact,  does  not  bring  to  pass  the  party's  ulti- 
mate design. ' ' 

*' Solicitation '^  is  defined  by  the  same  authority  as 
"asking;  enticing;  urgent  request.'*  Now,  it  will  be 
noted  that  the  complete,  substantive  crime  denounced 
by  the  statute  is  soliciting  a  male  person  to  have  sexual 
intercourse  with  a  prostitute.  Therefore,  combining 
the  definitions  above  quoted,  the  crime  charged  is  *'an 
effort  to  ask,  entice,  or  urgently  request  a  male  person 
to  have  sexual  intercourse  with  a  prostitute,  but  which 
effort  or  endeavor  did  not  result  in  asking,  enticing,  or 
urgently  requesting  a  male  person  to  have  such  inter- 
course,'' which  seems  to  us  to  involve  an  absurdity. 

1-5.  However,  without  passing  upon  this  problem, 
we  shall  consider  the  suflSciency  of  the  indictment  in 
other  respects.  Plaintiff  insists  that  the  indictment  is 
sufficient,  since  it  substantially  follows  fhe  language  of 
the  statute,  and  cites  a  number  of  cases  in  support  of 
his  contention.  This  question  is  discussed  in  State  v. 
Shaw,  22  Or.  287  (29  Pac  1028),  a  leading  case  in  this 
state  in  which  Mr.  Justice  Bean  says : 

' '  It  is  the  settled  rule  in  this  state  that  in  indictments 
for  misdemeanors,  created  by  statute,  it  is  sufficient  to 
charge  the  offense  in  the  words  of  the  statute,  subject 
to  the  qualification  that  the  crime  must  be  set  forth 
with  such  certainty  as  will  apprise  the  accused  of  the 
offense  imputed  to  him. ' ' 

In  the  foregoing  case  we  find  citations  to  several 
prior  decisions  of  this  court,  among  them  being  State 
V.  Packard,  4  Or.  157,  in  which  is  found  an  interesting 
discussion  of  the  necessity  of  pleading  the  circum- 
stances necessary  to  constitute  a  complete  crime. 
From  State  v.  Dougherty,  4  Or.  200,  discussing  the 
same  question,  we  quote  as  follows : 
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**  While  it  clearly  appears  to  have  been  the  purpose 
of  our  legislature  to  simplify  the  old  common-law  sys- 
tem of  criminal  jurisprudence,  by  divesting  it  of  many 
of  its  technical  requirements,  such  as  do  not  appear  to 
affect  the  substantial  rights  of  the  accused,  yet  we  do 
not  think  that  it  was  ever  intended  to  abolish  or  dis- 
pense with  any  of  the  essential  requirements  of  an  in- 
dictment as  sanctioned  by  the  wisdom  and  experience 
of  the  past,  and  as  judged  and  determined  by  the  well- 
established  rules  of  good  reason.  *' 

In  the  same  opinion  we  find  quoted  with  approval 
from  People  v.  Taylor,  3  Denio  (N.  Y.),  91,  the  follow- 
ing language : 

*'It  is  a  general  rule  that  there  should  be  such  cer- 
tainty of  description  as  will  identify  the  offense,  so 
that  the  party  may  not  be  indicted  for  one  thing,  and 
tried  for  anotiier ;  certainty  is  also  required,  to  the  end 
that  the  defendant  may  know  what  crimo,  he  is  called 
upon  to  answer ;  that  the  jury  may  be  able  to  deliver  an 
intelligible  verdict,  and  the  court  to  render  the  proper 
judgment ;  and  finally,  that  the  defendant  may  be  able 
to  plead  his  conviction  or  acquittal  in  bar  of  another 
prosecution  for  the  same  offense.'* 

The  case  of  State  v.  Dougherty,  4  Or.  200,  has  been 
cited  with  approval  by  this  court  in  State  v.  Chopin,  74 
Or.  346  (144  Pac.  1187). 

4.  Applying  these  rules  to  the  indictment  before  us, 
the  name  or  identity  of  the  alleged  prostitute,  is  not 
given,  nor  are  there  any  surrounding  facts  or  circum- 
stances narrated  whereby  her  identity  might  be  estab- 
lished. It  must  be  conceded  that  the  state  would  be 
under  obligation  to  prove  to  the  jury  that  there  was  a 
woman  in  the  case,  and  also  that  she  was  a  prostitute. 
The  defendant  would  be  entitled  to  offer  evidence  tend- 
ing to  show  that  she  was  not  a  prostitute,  but  a  chaste 
and  virtuous  female.  When  the  indictment  does  not  in 
any  manner  disclose  her  identity,  how  can  the  defend- 
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ant  be  prepared  to  rebut  the  evidence  of  her  unlawful 
occupation  f  It  is  urged  that  this  doctrine  must  render 
the  work  of  the  prosecution  extremely  diflScult,  and,  at 
times,  prevent  convictions;  but  the  established  prin- 
ciples  of  procedure  cannot  be  disregarded  by  the  courts 
in  order  to  facilitate  convictions. 

The  judgment  of  the  trial  court  must  be  affirmed,  and 
it  is  so  ordered.  Affibmed. 

Mr.  Chibp  Justice  Moore,  Mr.  Justice  McBride  and 
Mb.  Justice  Burnett  concur. 


Submitted  on  brief  February  14,  affirmed  February  23,  1916. 

CANUTO  V.  WEINBERGER. 

(155  Pac.  190.) 

Iffandamus— Form  of  Writ. 

1.  The  court  may  allow  the  writ  of  mandamut  either  in  the 
alternative  or  peremptory  form. 

Mandamus — ^Notice — Statute. 

2.  Under  Section  614,  L.  0.  L.,  providing  that  mandamus  may 
be  allowed  with  or  without  notice  to  the  adverse  party,  as  in  the 
case  of  a  writ  of  review,  an  order  that  the  writ  issue,  returnable 
at  a  date  specified,  and  that  defendant  show  cause  why  the  writ 
should  not  issue,  amounted  to  a  direction  to  serve  notice  on  defendant. 

Mandamus — ^Bigbt  to  Writ — Necessity  to  Show. 

3.  In  proceedings  for  mandamus  to  compel  a  constable  to  serve 
an  execution,  where  the  record  upon  which  the  execution  was  issued 
is  so  defective  that  the  jurisdiction  of  the  court  making  it  does  not 
appear,  mandamus  cannot'  issue,  since  the  right  to  the  writ  to  compel 
action  by  an  executive  officer  must  be  apparent. 

Judgment — Petition — Sofllciency — Statute. 

4.  Under  Section  87,  L.  O.  L.,  providing  that  in  pleading  a  judg- 
ment of  a  court  of  special  jurisdiction  it  shall  not  be  necessary  to 
state  the  facts  conferring  jurisdiction,  but  the  judgment  may  be 
stated  to  have  been  duly  given  or  made,  in  mandamus  proceedings 
to  compel  a  constable  to  serve  an  execution  of  restitution  issued  by 
the  District  Court  of  the  Portland  district,  existing  under  General 
Laws  of  1913,  Chapter  355,  creating  a  court  in  cities  of  100,000 
population,  which  is   equivalent  to   a  Justice's  Court,  aad  one   of 
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limited  powers,  where  tbe  petition  merely  stated  tbat  the  action 
in  which  the  execution  issued  was  one  in  forcible  entry  and  detainer, 
and  that  a  judgpnent  of  restitution  was  rendered  against  the  de- 
fendant, mandamus  could  not  issue,  since  there  was  no  particular 
recital  of  the  facts  investing  the  District  Court  with  jurisdiction, 
or,  in  lieu  thereof,  strict  comp]ian<;e  with  the  statute  by  declaring 
that  the  judgment  was  duly  made  or  given. 

Pleading— Condusioiis. 

5.  The  allegations  of  such  petition  amounted  to  a  mere  conclusion 
of  law. 

[As  to  mandamus  against  sherifT  or  other  officer  to  compel 
execution  of  writ  or  other  process,  see  note  in  Ann.  One.  191^, 
669.] 

From  Multnomah :  Henby  E.  McGinn,  Judge. 

In  Banc    Statement  by  Mb.  Justice  Bubnett, 

This  is  an  application  by  petition  for  mandanms  by 
C.  B.  Canuto  against  Andy  Weinberger,  constable. 

After  stating  that  the  defendant  is  the  constable  for 
the  District  Court  of  Portland  district,  in  Multnomah 
County,  Oregon,  the  petition  for  the  writ  of  mandamus 
contains  this  allegation : 

**That  on  or  about  the  27th  day  of  February,  1915, 
the  plaintiff  herein  commenced  an  action  in  the  Dis- 
trict Court  of  Multnomah  County,  said  Portland  dis- 
trict, against  one  Lewis  Level  in  forcible  entry  and  de- 
tainer, such  action  being  recorded  in  Book  ^  at 

page ,  of  the  records  of  said  District  Court,  and 

that  afterward,  to  wit,  the  2d  day  of  March,  a  judg- 
ment of  restitution  was  rendered  against  the  said  de- 
fendant Level  in  said  action,  and  an  execution  of  res- 
titution issued  thereon  and  delivered  to  the  said 
defendant  Weinberger  for  service  on  the  12th  day  of 
March,  1915. '' 

Averring  that  the  plaintiff  has  demanded  of  the  de- 
fendant constable  performance  of  the  command  of  the 
execution,  that  he  has  failed  to  obey  it  except  upon 
payment  to  him  of  $100,  and  that  the  plaintiff  was  dam- 
aged in  the  sum  of  $75,  the  petition  asks  that  a  peremp- 
tory writ  of  mandam^t^  issue  against  the  defendant, 
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and  that  the  plaintiff  have  judgment  against  him  for 
the  damage  claimed,  together  with  costs  and  disburse- 
ments. On  presentation  of  this  paper  the  Circuit 
Court,  after  certain  recitals,  made  an  order  thus : 

''It  is  therefore  ordered  that  the  clerk  of  this  court 
issue  an  order,  returnable  on  the  16th  day  of  March, 
1915,  at  2  o'clock  p.  m.,  directing  the  defendant  to  show 
cause,  if  any,  why  such  writ  should  not  issue. '* 

On  the  15th  of  that  month  the  defendant  appeared 
specially  for  the  purpose  of  the  motion  only,  and  ap- 
plied to  the  court  to  quash  the  proceeding  on  the  ground 
that  service  had  not  been  had  or  obtained  upon  the  de- 
fendant, ''no  alternative  or  other  writ  of  mandamus 
having  been  issued  by  the  clerk,  *  *  and  no  such  writ 
having  been  served  upon  your  defendant.*' 

In  fact,  no  proof  of  any  service  of  the  order  or  no- 
tice in  pursuance  thereof  appears  in  the  record  on  ap- 
peal. On  April  3,  1915,  the  Circuit  Court  made  an 
order,  reciting  the  appearance  of  the  parties  on  the 
16th  of  March,  and  concluded  with  the  following : 

"The  court  being  fully  advised  in  the  premises,  it  is 
therefore  ordered  and  adjudged  that  the  application 
of  plaintiff  for  a  writ  of  mandamus  be,  and  the  same 
is  hereby,  denied,  and  that  defendant  have  judgment 
against  the  plaintiff  for  his  costs  and  disbursements. 
Appeal  bond  is  fixed  in  the  sum  of  $300. 

"Dated  at  Portland,  Oregon,  this  3d  day  of  April, 
1915.'' 

The  plaintiff  appeals. 

Submitted  on  briefs  without  argument  under  the 
proviso  of  Supreme  Court  Eule  18:  56  Or.  622  (117 
Pac.  xi).  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  W.  E.  Bard  and  Mr.  J.  A.  Mears. 
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For  respondent  there  was  a  brief  filed  by  Mr.  T.  O. 
Ryan,  Deputy  District  Attorney,  and  Mr.  Walter  H. 
Evans,  District  Attorney. 

Mb.  Justiob  Bubkett  delivered  the  opinion  of  the 
court. 

1-5.  The  court  might  have  allowed  the  writ  of  man- 
damus either  in  the  alternative  or  in  the  peremptory 
form,  but  Section  614,  L.  0.  L.,  says : 

**It  may  be  allowed,  with  or  without  notice  to  the  ad- 
verse party,  as  in  the  case  of  a  writ  of  review. ' ' 

The  order  first  mentioned  amounted  to  a  direction 
that  notice  be  served  on  the  adverse  party  before  allow- 
ing the  writ  in  either  form.  Necessarily,  on  the  hear- 
ing consequent  upon  the  notice,  the  court  would  have 
to  examine  the  petition  to  determine  whether  any 
grounds  existed  for  granting  the  writ.  It  is  a  general 
principle,  relating  to  mandamibs  to  compel  action  by 
an  executive  officer,  that  the  right  to  the  same  must  be 
apparent.  The  rule  is  applicable  to  this  proceeding  in 
the  following  manner :  If  upon  examination  of  the  rec- 
ord upon  which  the  execution  was  issued  it  should  be 
found  so  defective  that  the  jurisdiction  of  the  court 
making  it  does  not  appear,  the  right  to  compel  the  offi- 
cer to  act  under  the  execution  would  not  be  suffi- 
ciently manifest  to  justify  the  issuance  of  the  writ  of 
m^mdamus. 

4.  The  District  Court  of  the  Portland  district  in 
Multnomah  County,  Oregon,  exists  by  virtue  of  Chap- 
ter 355  of  the  General  Laws  of  1913.  In  substance  that 
act  creates  a  court  in  cities  of  100,000  population  or 
more,  which  is  equivalent  to  a  Justice's  Court.  The 
tribunal  thus  established  is  one  of  limited  powers. 
Formerly,  the  rule  in  pleading  the  judgments  of  such 
tribunals  made  it  necessary  to  set  out  in  detail  the  facts 
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conferring  jurisdiction.     The  asperity  of  this  requisite 
was  relieved  by  Section  87,  L.  0.  L.,  as  follows : 

"In  pleading  a  judgment  or  other  determination  of 
a  court  or  officer  of  special  jurisdiction,  it  shall  not  be 
necessary  to  state  the  facts  conferring  jurisdiction,  but 
such  judgment  or  determination  may  be  stated  to  have 
been  duly  given  or  made. ' ' 

In  Ashley  v.  Pick,  53  Or.  410  (100  Pac.  1103),  the  au- 
thorities  are  reviewed,  and,  holding  that  the  statute 
must  be  strictly  construed,  the  canon  is  there  estab- 
lished that  if  a  party  would  be  relieved  from  stating 
the  doings  of  the  inferior  tribunal  in  detail,  he  must 
strictly  comply  with  the  enactment  relieving  him  from 
that  duty,  and  declare  in  its  very  terms  that  the  judg- 
ment was  *Muly''  given  or  made.  Failing  in  this,  his 
pleading  is  not  sufficient. 

5.  On  inspection  of  the  petition  we  are  unable  to  dis- 
cover that  the  District  Court  had  jurisdiction  over  the 
subject  of  the  action.  It  is  true,  it  is  stated  that  it  was 
one '  *  in  forcible  entry  and  detainer, ' '  and  that  *  *  a  judg- 
ment of  restitution  was  rendered  against  the  said  de- 
fendant Level. '*  This,  however,  is  a  mere  conclusion 
of  law,  unsupported  by  any  facts,  showing,  for  in- 
stance, that  it  was  for  the  detainer  of  real  property 
or  that  the  same  was  in  Multnomah  County.  In  the 
absence  of  a  particular  recital  of  all  the  facts  investing 
the  District  Court  with  authority  to  act,  or  in  lieu 
thereof  strict  compliance  with  the  statute  mentioned 
giving  a  shorter  form  of  statement,  the  petition  shows 
that  the  proceeding  in  the  District  Court  failed  to  con- 
fer jurisdiction  upon  that  tribunal,  and  hence,  as  a  con- 
sequence, the  duty  of  the  constable  to  serve  a  writ 
issued  upon  such  a  judgment  was  not  plain.  In  brief, 
the  petitioner  did  not  plead  a  judgment  sufficient  to 
support  his  execution.    Under  these  circumstances  the 
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court  was  justifiable  in  refusing  the  writ  and  dismiss- 
ing the  proceeding.    Its  judgment  is  affirmed. 

Affibmed, 
Mb.  Justice  Eakin  absent. 


Argued  February  4,  modified  February  23,  1916L 

LEON  V.  LEON.* 

(155  Pac.  189.) 

DlTorce— Custody  of  Ohlldrea— Mother's  Bight. 

1.  Where  a  wife  is  properly  granted  a  divorce  on  her  answer  In  her 
husband's  suit  in  which  he  charges  her  with  adultery,  and  there  is 
no  showing  that  she  has  been  and  is  immoral,  or  is  not  a  fit  person 
to  have  the  custody  of  her  six  year  old  daughter,  the  action  of  the 
trial  court  in  awarding  the  custody  to  the  husband  wiU  be  reversed 
on  appeal,  the  question  of  the  wife's  fitness  being,  at  all  times, 
subject  to  further  inquiry  in  the  court  below. 

Appeal  and  Error — ^Appeal — ^DeterminaticaL 

2.  Cases  in  equity  on  appeal  are  determined  from  an  inspection 
of  the  transcript  of  evidence. 

From  Multnomah :  Henby  E.  McGinn,  Judge. 

Victor  Leon  commenced  a  suit  for  divorce  against 
Dela  Leon,  in  which  the  Circuit  Court  granted  a  de- 
cree of  divorce  to  the  wife,  and  from  an  order  award- 
ing the  custody  of  a  daughter  to  the  husband,  defend- 
ant appeals.  Order  modified  to  give  the  mother  the 
custody  of  the  child.  Modified. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Dimick  £  Dimick,  Mr.  M.  Morehead  and 
Messrs.  Christopherson  &  Matthews,  with  oral  argu- 
ments by  Mr.  Grant  B.  Dimick  and  Mr.  Q.  L.  Matthews. 

*0n  the  eifect  of  provision  in  decree  of  divorce  or  separation  on 
right  of  parent  to.eustody  of  child,  see  note  in  41  Ib.  B.  A.  (N.  S.) 

697.  BiFOETBft. 
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For  respondent  there  was  a  brief  submitted  over  the 
names  of  Mr.  A.  E.  Hooker  and  Mr.  M.  J.  MacMahon. 

Department  1.  Opinion  by  Mr.  Chief  Justice 
Moore. 

This  was  a  suit  by  the  husband  for  a  divorce  on  the 
alleged  ground  of  adultery  by  the  wife,  and  to  obtain 
the  custody  of  their  daughter  now  six  years  old.  The 
answer  denied  the  charge  of  marital  infidelity,  and  by 
way  of  cross-complaint  and  for  affirmative  relief 
averred  that  the  plaintiff  had  been  guilty  of  cruel  and 
inhuman  treatment  of  the  defendant  and  of  personal 
indignities  rendering  her  life  burdensome.  The  reply 
denied  the  allegations  of  new  matter  in  the  answer, 
and,  the  cause  having  been  tried,  the  decree  of  divorce 
was  granted  to  the  wife,  but  the  custody  of  the  child 
was  awarded  to  the  husband,  and  from  the  latter  order 
the  defendant  appeals. 

1.  The  plaintiff's  testimony  was  taken  before  the 
trial  court,  but  no  stenographic  report  thereof  was 
made.  Several  days  thereafter  the  testimony  of  the 
defendant  and  her  witnesses  was  received,  and  from  a 
perusal  of  a  transcript  thereof  it  is  certain  the  wife  was 
entitled  to  the  decree  of  divorce.  It  does  not  appear 
from  such  evidence  that  she  is  or  has  been  immoral,  or 
that  she  is  not  a  fit  or  proper  person  to  have  the  care, 
custody  and  control  of  her  daughter. 

2.  It  must  have  seemed  to  the  trial  court  from  the 
plaintiff's  testimony,  or  from  some  other  source,  that 
the  best  interests  of  the  little  girl  would  be  promoted 
by  denying  the  natural  right  of  the  mother  to  keep  a 
daughter  of  such  tender  years.  But,  however  this  may 
be,  as  cases  in  equity  on  appeal  are  determined  from 
an  inspection  of  the  transcript  of  the  evidence,  there 
is  no  alternative  except  to  modify  the  order  and  tern- 
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porarily  award  the  custody  of  the  daughter  to  her 
mother.  If,  however,  we  are  in  error  in  this  respect, 
it  wiU  not  be  difficult  for  the  trial  court,  which  during 
their  minority  retains  supervision  of  children  whose 
parents  it  has  divorced,  to  notify  the  parties  to  appear, 
take  further  testimony,  make  a  transcript  thereof,  de- 
cide which  party,  if  either,  should  have  control  of  the 
daughter,  having  in  view  the  best  interests  of  the  child, 
and  to  make  an  order  to  that  effect.  If  either  party  is 
dissatisfied  with  such  determination,  it  can  be  reviewed 
on  appeal. 

In  the  meanwhile,  however,  the  defendant  will  be 
given  the  care,  custody  and  control  of  her  daughter, 
and  the  order  complained  of  will  be  temporarily  modi- 
fied in  this  respect.  Modified. 

Mb.  Justice  Benson,  Mb.  Justice  Bubnett  and  Mb, 
JusTiGE  McBbide  concur. 


Argued  February  3,  reversed  February  23,  19101 

CONE  V.  GILMORE. 

(155  Pac.  192.) 

Oontracto— niegaUty  of  Object— Public  PoUcy. 

1.  Whether  a  contract  is  void  as  against  public  policy  depends 
on  the  facts  of  the  particular  case,  and  a  contract  will  be  upheld 
unless  it  tends  to  injure  the  public  or  i«  inconsistent  with  sound 
morality. 

Oontract*— Legality  of  Object— Agraementa  BelatlBg  to  Actions. 

2.  The  mere  fact  that  a  litigant  agrees  in  advance  to  pay  the 
expenses  of  a  lawsuit  is  not  sufficient  to  brand  the  contract  as  being 
against  public  policy,  since  that  does  not  show  conclusively  a  lack  of 
good  faith. 

Oontracts— Legality  of  ObJect^Selief  of  Parties— Pleading. 

8.  The  burden  is  on  the  one  alleging  that  the  object  of  a  contract 
to  pay  the  costs  and  fees  of  an  action  is  illegal  to  allege  in  the  com- 
phunt  sufKcient  facts  to  disclose  the  immorality  or  injurious  tendency 
of  the  contract. 
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Pleading— Conclusloiif. 

4.  A  complainty  alleging  that  the  mayor  and  councilman  of  a  city 
agreed  to  pay  the  fee  of  the  attorney  acting  for  the  plaintiff  in  an 
action  to  test  the  validity  of  tue  incorporation  of  the  city,  and 
alleging  that  the  agreement  waa  illegal,  is  insufficient  to  show  a 
cause  of  action;  the  statement  that  Uie  contract  was  illegal  being 
a  mere  con<jlnflion  of  law. 

[As  to  validity  of  contract  to  furnish  evidence,  see  note  in 
97  Am.  St.  Bep.  146.] 

From  Tillamook:  Webster  Holmes,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Benson. 

This  is  a  suit  by  W.  S.  Cone,  George  Williams  and 
Henry  Jordan  against  W.  H.  Gilmore,  Robert  Watt, 
J.  T.  Nevins,  J.  M.  Bodle,  W.  L.  Provost,  David  Rhodes, 
E.  G.  Lantz,  Bay  City,  a  municipal  corporation,  and 
W.  Proctor,  Jr.    The  facts  are  as  follows : 

In  the  year  1912,  the  defendant  Proctor,  as  relator, 
instituted  a  suit  against  Bay  City  and  its  mayor  and 
council,  wherein  the  validity  of  the  incorporation  of 
the  defendant  city  was  attacked.  This  suit  was  prose- 
cuted to  a  final  decree  in  this  court,  in  which  the  de- 
fendants therein  prevailed.  Growing  out  of  this  liti- 
gation, this  suit  was  commenced  by  the  plaintiffs,  as 
residents  and  taxpayers  of  the  defendant  city,  and 
their  cause  of  suit  is  stated  thus : 

*  *  That  about  the  time  said  suit  was  instituted  by  said 
Proctor  the  then  mayor  and  councilmen  of  said  Bay 
City,  Oregon,  entered  into  an  agreement  with  said 
Proctor  and  the  said  Everett  A.  Johnson,  whereby  it 
was  agreed  that  in  the  event  that  the  said  suit  should 
be  decided  against  the  said  Proctor,  and  the  said  Bay 
City,  Oregon,  should  be  decided  to  be  a  duly  incorpo- 
rated municipal  corporation  of  the  State  of  Oregon, 
then  the  defendant  Bay  City,  Oregon,  for  the  benefit  oi 
the  said  Proctor,  as  plaintiff  therein,  would  pay  to  the 
said  Everett  A.  Johnson  an  attorney  fee  of  $250,  and 
would  also  pay  the  costs  and  disbursements  incurred 
by  said  Proctor  in  the  prosecution  of  said  suit.  That 
the  said  suit  was  prosecuted  to  a  final  determination 
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thereof  in  the  Supreme  Court  of  the  State  of  Oregon, 
which  court  in  a  decree  rendered  thereon  on  or  about 

day  of  April,  1913,  declared  the  said  Bay  City, 

Oregon,  to  be  a  duly  incorporated  municipal  corpora- 
tion of  the  State  of  Oregon,  and  further  decreed  judg- 
ment in  favor  of  said  Bay  City,  Oregon,  and  against 
the  said  Proctor,  for  the  costs  and  disbursements  of 
said  suit.  That  immediately  after  the  month  of  April, 
1913,  the  said  defendant  W.  H.  Gilmore,  mayor,  and 
the  other  defendants  named  herein  as  councilmen  of 
Bay  City,  Oregon,  caused  warrants  to  be  issued  upon 
the  general  fund  of  Bay  City,  Oregon,  for  the  purpose 
of  carrying  out  the  said  attempted  and  illegal  agree- 
ment made  by  the  said  council  of  Bay  City,  Oregon, 
with  said  Proctor  and  Johnson;  the  said  mayor  and 
councilmen  having  full  knowledge  of  the  facts  and 
terms  of  said  illegal  agreement  and  knowing  the  facts 
and  circimastances  surrounding  and  included  in  said 
agreement  to  be  as  hereinabove  stated.  That  from  and 
out  of  the  funds  arising  from  the  said  warrants  so  au- 
thorized and  issued  by  the  defendants  aforesaid,  the 
sum  of  $250  was  paid  to  the  said  Everett  A.  Johnson, 
as  attorney  for  said  Proctor,  Jr.,  and  the  further  sum 
of  $200  was  paid  for  the  purpose  of  satisfying  the  costs 
and  disbursements  incurred  by  said  Proctor  and  his 
attorney  in  the  prosecution  of  said  suit.  That  the  sole 
consideration  for  the  payment  of  the  said  total  sum  of 
$450  was  to  carry  out  the  terms  of  said  illegal  agree- 
ment entered  into  as  hereinbefore  shown.  That  long 
prior  to  the  date  of  filing  of  this  action  the  plaintiffs 
requested  in  writing  the  said  W.  H.  Gilmore,  acting 
as  mayor,  and  the  other  defendants  acting  as  council- 
men  of  Bay  City,  Oregon,  to  bring  this  suit  or  some 
proper  action  against  the  said  defendants  in  order  to 
recover  the  sum  of  $450  illegally  paid  out  as  aforesaid ; 
but  the  said  mayor  and  councilmen  have  failed  and  re- 
fused to  act  or  take  any  action,  and  do  fail  and  refuse 
still  to  act  in  the  premises ;  and,  upon  the  failure  and 
refusal  of  said  defendants  to  take  any  action  therein, 
the  plaintiffs  herein  now  bring  this  suit  as  taxpayers  of 
Bay  City,  Oregon,  on  behalf  of  said  Bay  City,  Oregon, 
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and  on  behalf  of  themselves  and  others  sunilarly  situ- 
ated. 

**  Wherefore,  the  plaintiff  prays  for  a  decree  herein 
compelling  the  restoration  of  the  funds  misappropri- 
ated, as  aforesaid,  and  in  case  such  restoration  be  im- 
possible for  a  judgment  in  favor  of  said  Bay  City, 
Oregon,  and  against  the  defendants,  and  each  of  them, 
except  the  defendant  Bay  City,  Oregon,  for  the  sum  of 
$450,  together  with  interest  thereon  at  the  rate  of  6  per 
cent  per  annima  from  the  1st  day  of  May,  1913,  and  that 
plaintiffs  recover  their  costs  and  disbursements  herein, 
and  for  such  other  and  further  relief  as  to  the  court 
may  seem  right  and  equitable/' 

To  this  complaint  an  answer  was  filed  undertaking 
to  set  up  a  plea  in  abatement.  Plaintiff  then  moved 
for  a  judgment  on  the  pleadings,  which  was  granted, 
and  a  judgment  entered  as  prayed  for  in  the  complaint, 
and  thereafter  defendants  applied  for  leave  to  answer 
to  the  merits,  which  was  refused.    Defendants  appeal. 

Reversed  and  Remanded. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  John  M.  Gearin,  Mr.  C.  W.  TcUmage  and  Mr.  E.  J. 
Claussen,  with  an  oral  argimaent  by  Mr.  Gearin. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Ralph  R.  Dimiway,  Mr.  Sidney  S.  Johnson  and 
Mr,  T.  H.  Goyne,  with  an  oral  argument  by  Mr. 
Duniway. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court 

The  first  assignment  of  error  challenges  the  suffi- 
ciency of  the  complaint.  Plaintiffs  contend  very 
earnestly  that  the  agreement  on  the  part  of  Proctor 
and  the  city  officials,  as  set  out  in  the  complaint,  dis- 
closes a  void,  unconscionable  contract,  which  is  against 
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public  policy.  Defendants  insist  with  equal  energy 
that  it  is  a  perfectly  honorable  and  legitimate  transac- 
tion. Neither,  however,  have  cited  any  authorities  in 
support  of  their  contentions,  and  we  have  not  been  able 
in  our  own  investigation  to  find  a  case  directly  in  point. 
However,  the  principle  involved  is  fairly  illuminated 
in  the  case  of  Parker  v.  State  ex  rel.  Powell,  132  Ind. 
419  (31  N.  E.  1114),  in  which  the  attorney  general  filed 
a  motion  to  dismiss  the  appeal  on  the  ground  that  the 
suit  was  fictitious  and  collusive.  In  the  opinion  Mr. 
Chief  Justice  McBbide  says : 

*  *  The  action  is  properly  brought  against  the  officers 
named.  The  facts  that  such  officers,  the  relator,  and 
attorneys  all  entertain  the  same  opinion  of  the  laws  in 
question,  or  are  otherwise  agreed,  is  wholly  immaterial. 
The  officers  named  are  sued  as  such,  and  not  as  indi- 
viduals. The  relator  in  such  cases  cannot  be  required 
to  forego  the  right  of  appealing  to  the  court,  simply 
because  the  officer  against  whom  he  must  necessarily 
proceed  agrees  with  him  politically  or  otherwise.  It  is 
also  not  material  at  whose  suggestion  or  expense  the 
suit  was  instituted  or  carried  on.'' 

1-3.  The  question  of  whether  or  not  a  particular  con- 
tract is  void  as  being  against  public  policy  must  be  de- 
termined largely  by  the  facts  of  the  particular  case, 
and,  if  the  agreement  is  one  that  tends  to  the  injury  of 
the  public  or  is  inconsistent  with  sound  morality,  it  will 
be  condemned  by  the  courts;  otherwise,  it  will  be  up- 
held. The  naked  fact  that  a  litigant  agrees  in  ad- 
vance to  pay  the  expenses  of  a  lawsuit  is  not  sufficient, 
we  think,  to  brand  the  contract  as  being  against  public 
policy.  To  illustrate :  Assume  that  A  and  B  claim  title 
to  the  same  tract  of  land,  and  that  they  are  equally 
anxious  to  have  their  honest  contentions  adjudicated. 
Let  it  be  further  assumed  that  A  has  ample  means  to 

19  Or.— 28 
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defray  the  expenses  of  litigation,  but  that  B  has  noth- 
ing beyond  his  claim  of  title  to  the  land.  Would  it  be 
contended  that  an  agreement  between  them  that  B 
should  institute  proceedings  to  quiet  title  and  that  A 
should  pay  all  the  costs  of  the  contest  was  immoral  or 
against  public  policy?  We  think  not.  In  the  case  at 
bar  the  litigation  may  have  been  conducted  in  perfect 
good  faith  by  both  parties,  and  with  a  genuine  contro- 
versy between  them,  and  yet  the  poverty  of  the  relator 
and  the  deep  concern  of  the  municipal  corporation  and 
its  inhabitants  were  such  as  to  constitute  a  complete 
justification  for  the  contract  in  question.  If  it  were 
otherwise,  it  is  incumbent  upon  plaintiffs  to  allege  in 
their  complaint  such  facts  as  would  disclose  the  im- 
morality or  injurious  tendency  thereof. 

4.  The  allegation  that  the  agreement  was  illegal  is 
a  mere  conclusion  of  law.  We  conclude,  therefore,  that 
the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  suit.  This  result  renders  it  unneces- 
sary to  consider  the  other  questions  presented. 

The  decree  is  reversed  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  herewith. 

Bbversed  and  Bemanded. 

Mb.  Chief  Justice  Mooeb,  Mb.  Justice  Bean  and  Mb. 
Justice  Habbis  concur. 
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Submitted   on   brief   January   13,    reversed   February   l,   rehearing 

denied  February  Z9,  1916. 

LOMBARD  V.  KIES. 

(154  Pac.  757.) 

Vendor  and  Pnrcbaser— Optioa  to  Purchase  Beai  Estate— OoABtmction. 

1.  Plaintiff's  option  to  purchase  real  estate  for  which  he  paid 
llyOOOy  provided  that  upon  defendant  vendor's  procuring  good  title 
by  deed  or  foreclosure  Of  a  purchase  contract  plaintiff  should  make 
the  additional  payment  on  the  premises  of  $4,000  and  should  pay 
the  balance  of  the  purchase  price  in  certain  installments,  including 
the  assumption  of  a  prior  mortgage.  Upon  payment  of  the  $4,000, 
a  supplemental  agreement  was  entered  into  whereby  plaintiff  might 
anticipate  the  contract  by  paying  for  any  part  of  the  tract  which 
he  should  specify  in  writing,  at  stipulated  prices  per  acre  for  the 
different  kinds  of  land,  for  which  defendant  was  to  give  plaintiff 
a  good  and  sufficient  deed.  Held,  that  the  agreement  was  a  unilateral 
option  under  which  plaintiff,  upon  complying  with  its  terms,  was 
entitled  to  a  deed  to  such  portion  of  the  land  as  he  might  select, 
free  from  such  prior  mortgage. 

Voidor  and  Purchaser    Option  to  Purchase  Land— Partial  Exercise— 
Siqiplemental  Agreement — Breach — ^Eescisaion. 

2.  Where  plaintiff  orally  demanded  a  portion  of  the  tract  under 
the  terms  of  the  supplemental  agreement,  but  did  not  specify  the 
land  in  writing,  he  could  not  have  rescission  of  the  entire  contract 
on  the  ground  that  defendant  refused  to  convey  free  from  the 
prior  lien,  since,  having  himself  failed  to  comply  with  the  tern» 
of  the  agreement,  he  cannot  complain  of  defendant's  default. 

Vendor  and  Pnrchaser^Optlon  to  Purchase  Land— CKmhI  Title— New 
Highway — ^Encumbrance— Purchase. 

8.  Where  the  parcel  plaintiff  desired  to  purchase  under  such 
supplemental  agreement  was  a  40-acre  tract  containing  a  dwelling 
which  plaintiff  desired  for  a  summer  residence,  the  location  of  a 
new  highway  through  the  tract  within  50  feet  of  the  dwelling  after 
the  option  contract  had  been  made  and  partially  carried  out  by 
plaintiff's  $4,000  payment  entitled  plaintiff  to  a  rescission  of  the 
contract,  since  the  establishment  of  the  highway  unknown  to  the 
parties,  which  rendered  the  premises  unsuitable  for  the  purposes 
intended  by  plaintiff,  was  an  encumbrance  breaching  defendant's 
agreement. 

[As  to  specific  performance  of  optional  contracts,  see  note  in 
Ann.  Oas.  1913A,  862.] 

From  Washington :  Jambs  A.  Eakin,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Benson. 

This  is  a  suit  by  B.  M.  Lombard  against  M.  B. 
Kies,  receiver  of  the  Commercial  Bank  of  Vancouver, 
Washington.    The  facts  are  as  follows : 
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On  June  28, 1912,  M.  B.  Kies,  as  receiver  of  the  Com- 
mercial Bank  of  Vancouver,  gave  to  F.  C.  Malpas  an 
option  to  purchase  a  tract  of  476  acres  of  farm  land, 
the  option  (omitting  the  description  of  the  land)  read- 
ing as  follows : 

**Know  all  men  by  these  presents  that  M.  B.  Kies, 
as  receiver  of  the  Commercial  Bank  of  Vancouver,  here- 
inafter called  party  of  the  first  part,  for  and  in  con- 
sideration of  the  sum  of  one  thousand  dollars  ($1,000) 
to  him  in  hand  paid,  does  hereby  bargain,  give,  and 
grant  to  F.  C.  Malpas,  hereinafter  called  party  of  the 
second  part,  for  the  period  hereinafter  provided,  the 
sole,  exclusive,  and  irrevocable  right  and  privilege  of 

{)urchasing  that  certain  described  tract  or  parcel  of 
and,  situate  in  the  county  of  Washington,  State  of 
Oregon,  to  wit,  *  *  upon  the  terms  and  at  the  price 
hereinafter  provided.  It  is  understood  between  the 
parties  hereto  that  the  party  of  the  first  part  has  in- 
stituted a  proceeding  in  foreclosure  against  Paul  H. 
Reimers  and  Grace  Reimers,  his  wife,  and  B.  M.  Lom- 
bard and  Caroline  S.  Lombard,  his  wife,  for  the  fore- 
closure of  a  certain  contract  of  purchase  covering  the 
above-described  premises,  made  and  entered  into  be- 
tween the  party  of  the  first  part  and  said  Paul  H. 
Reimers  and  Grace  Reimers,  his  wife,  on  March  16, 
1911,  which  foreclosure  suit  is  pending  in  the  Circuit 
Court  of  Oregon  for  Washington  County.  The  party 
of  the  first  part  agrees  to  carry  on  and  prosecute  said 
proceeding  to  a  successful  final  determination  and  to 
procure  title  to  all  of  said  described  premises  in  him- 
self free  from  the  claims  of  any  and  all  of  said  de- 
fendants. In  case  the  party  of  the  first  part  shall  pro- 
cure a  deed  to  said  premises  he  shall  immediately 
notify  party  of  the  second  part  thereof  in  writing,  and 
the  party  of  the  second  part  shall,  within  15  days  after 
such  notification,  make  an  additional  payment  upon 
said  premises  in  the  sirna  of  $4,000,  and  shall  pay  the 
balance  of  the  purchase  price  of  said  premises  as  fol- 
lows: One  third  thereof  one  year  from  the  date  of 
acquiring  deed;  one  third  thereof  one  year  later;  one 
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third  thereof  one  year  thereafter :  Provided,  however, 
that  the  payment  falling  due  in  the  year  in  which  it 
becomes  necessary  to  pay  Balfour,  Guthrie  &  Co.'s 
mortgage  shall  not  be  then  made,  but  shall  be  made 
one  year  after  the  date  of  the  last  payment  as  above 
provided :  Provided  said  mortgage  is  paid  by  the  party 
of  the  second  part  when  due.  In  case  deed  is  not  pro- 
cured, but  the  party  of  the  first  part  procures  title  in 
said  foreclosure  proceedings  by  strict  foreclosure,  he 
shall  give  notice  m  writing  to  the  party  of  the  second 
part  of  the  fact  of  procuring  title,  and  the  said  pay- 
ment of  $4,000  shall  be  made  within  fifteen  days  there- 
after, and  subsequent  payments  shall  be  made  there- 
after as  above  provided.  The  total  purchase  price 
shall  be  the  amount  which  shall  be  decreed  in  said 
foreclosure  proceeding  to  be  due  the  plaintiff  against 
the  defendants,  Paul  H.  Beimers  and  Grace  Beimers, 
including  costs,  disbursements,  and  interest  and  attor- 
ney's fees,  and  the  further  amount  of  $16,320.00,  with 
interest  thereon  at  the  rate  of  6  per  cent  per  annum 
from  and  after  May  1, 1912,  and  the  assumption  by  the 
>arty  of  the  second  part  of  the  certain  mortgage  for 
;7,000  in  favor  of  Balfour,  Guthrie  &  Co.,  now  a  first 
lien  upon  said  premises.  It  is  further  understood  that 
the  payment  of  $1,000  herein  acknowledged  shall  apply 
as  part  of  said  purchase  price  in  case  all  of  the  pur- 
chase price  shall  be  paid  by  the  party  of  the  second 
part.  In  the  event  that  the  party  of  the  first  part  shall 
be  unable  to  carry  out  this  agreement  or  shall  for  any 
reason  fail  to  carry  out  the  same,  the  party  of  the 
second  part  shall,  at  his  option,  be  entitled  on  demand 
to  the  return  of  said  sum  of  $1,000  to  be  paid  to  him  by 
the  party  of  the  first  part,  but  the  party  of  the  first 
part  shall  not  be  bound  to  complete  the  terms  of  this 
contract  in  case  said  property  is  redeemed  within  the 
time  limited  by  law.  It  is  understood  and  agreed  that 
the  option  herein  granted  shall  exist  in  favor  of  the 
party  of  the  second  part  until  the  expiration  of  15  days 
after  written  notice  by  party  of  the  first  part  to  party 
of  the  second  part  of  the  deed  or  obtaining  of  title  by 
decree  of  strict  foreclosure,  as  above  provided.  It  is 
further  understood  and  agreed  that  the  agreements 
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herein  contained  shall  bind  the  heirs,  assigns,  personal 
representatives,  and  successors  of  both  of  the  parties 
hereto. ' ' 

On  December  4,  1912,  M.  A.  Zollinger,  having  taken 
an  assignment  of  the  option  from  Malpas,  paid  $4,000 
thereon,  and  took  from  Kies  a  receipt  and  supple- 
mental contract  reading  thus : 

**  Portland,  Oregon,  December  4,  1912. 
*'The  undersigned,  M.  B.  Kies,  receiver  of  the  Com- 
mercial Bank  of  Vancouver,  Washington,  hereby  ac- 
knowledges receipt  from  M.  A.  Zollinger  of  the  sum  of 
four  thousand  dollars  ($4,000)  paid  to  said  receiver 
in  accordance  with  the  terms  of  the  certain  option  and 
written  agreement  dated  June  28,  1912,  between  the 
undersigned  and  F.  C.  Malpas,  covering  a  certain  tract 
of  land  in  the  counties  of  Washington  and  Yamhill,  in 
the  State  of  Oregon,  known  as  the  ^Aldrich  place,' 
which  option  and  agreement  has  been  assigned  to  the 
said  M.  A.  Zollinger  by  the  said  F.  C.  Malpas,  said 
payment  being  made  in  the  manner  following :  $3,666.35 
thereof  in  cash,  and  $333.65 ,  thereof  by  receipt  of 
B.  M.  Lombard  for  costs,  expenses,  disbursements,  and 
attorney  fees  advanced  by  the  said  B.  M.  Lombard  on 
behalf  of  said  M.  B.  Kies,  receiver,  in  the  foreclosure 
suit  of  said  M.  B.  Kies,  Receiver,  v.  Paul  H.  Reimers 
et  al.;  and  whereas,  by  the  terms  of  said  option  it  is 
agreed  that  the  said  receiver  shall  prosecute  said  suit 
to  a  successful  final  determination  and  to  procure  title 
to  all  of  said  premises  in  himself  free  from  the  claims 
of  any  and  all  of  the  defendants  therein,  and  the  right 
of  the  defendants  to  appeal  from  the  decree  rendered 
in  said  suit  has  not  expired :  It  is  further  agreed  and 
understood  between  said  receiver  and  said  M.  A.  Zol- 
linger that  in  case  an  appeal  shall  be  perfected  in  said 
suit,  the  said  receiver  shall  and  will,  upon  the  request 
of  the  said  M.  A.  Zollinger  or  his  assigns,  return  to 
the  said  M.  A.  Zollinger  the  amount  paid  upoivsaid 
premises,  to  wit,  the  sum  of  five  thousand  ($5,000.00) 
dollars,  excepting  said  sum  of  $333.65.  In  considera- 
tion of  the  premises  and  of  the  payment  at  this  time  of 
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the  amounts  above  specified^  and  in  consideration  of 
payment  of  one  dollar  to  said  receiver  by  said  M.  A. 
Zollinger,  receipt  of  which  sum  is  hereby  acknowledged, 
said  receiver  further  agrees  that  said  M.  A.  Zollinger, 
his  heirs  and  assigns,  shall  have  the  right  and  privilege 
of  paying  upon  the  said  contract  dated  June  28,  1912, 
any  sum  or  sums  he  may  desire  at  any  time  or  times 
before  the  maturity  thereof,  and  upon  such  payment" 
being  made  he  shall  be  entitled  to  a  good  and  sufficient 
deed  of  this   receiver  conveying  such  portion  of  the 
premises  as  he  shall  in  writing  specify  upon  payment, 
as  follows:  For  uncleared  land  upon   said  premises 
$50.00  per  acre ;  for  cleared  land  $80.00  per  acre,  except 
for  the  governmental  subdivision  of  forty  (40)  acres 
upon  which  the  dwelling-house  stands,  which  shall  be 
conveyed,  as  aforesaid,  upon  the  payment  of  $120.00 
per  acre.    And  whereas,  the  said  option  provides  that 
the  total  price  of  said  premises  shall  be  the  amount 
decreed  in  certain  foreclosure  proceedings,  plus   an 
additional  amount  therein  specified,  and  the  amount 
decreed  to  be  due  plaintiff,  M.  B.  Eies,  as  receiver  in 
said  foreclosure  proceedings,  by  oversight  and  omis- 
sion  failed  to  include  the  sum  of  $325.00,  with  interest 
thereon  at  the  rate  of  6  per  cent  per  annum  from  and 
after  May  15,  1912,  it  is  understood  that  said  last- 
named  sum  shall,  for  the  purpose  of  said  option,  be 
added  to  the  amount  of  the  decree  actually  rendered 
in  favor  of  the  plaintiff  in  said  foreclosure  proceedings, 
and  the  consideration  or  purchase  price  or  said  prem- 
ises shall  be  increased  in  said  sum." 

Subsequently  Zollinger  assigned  the  contracts  to 
plaintiff,  who,  being  desirous  of  making  full  payment 
for  the  40-acre  tract  upon  which  the  house  stood,  in 
accordance  with  the  terms  of  the  supplemental  con- 
tract above  set  out,  made  a  proposition  to  defendant, 
though  not  in  writing,  to  pay  therefor  as  provided  in 
the  event  that  he  coidd  have  the  tract  released  from 
the  lien  of  the  Balfour,  Guthrie  &  Co.  mortgage.  The 
parties  were  not  able  to  secure  a  release  from  tiie  mort- 
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gagees  without  the  payment  of  the  entire  mortgage 
debt,  and,  as  the  defendant  was  unable  or  unwilling  to 
do  this,  the  deed  to  the  40-acre  tract  was  never  exe- 
cuted. 

On  April  5,  1912,  after  the  necessary  preliminaries 
had  been  observed  the  County  Court  of  Washington 
County  made  and  entered  an  order  establishing  a 
county  road  which,  according  to  the  survey,  would  run 
practically  through  the  dooryard  and  within  50  feet 
of  the  dwelling-house  on  the  40-acre  tract  above  men- 
tioned. Neither  plaintiff  nor  defendant  had  any  actual 
knowledge  of  the  establishment  of  such  highway  until 
a  few  days  before  the  commencement  of  this  suit, 
at  which  time  they  together  visited  the  premises,  and 
found  the  county's  employees  busily  engaged  in  grad- 
ing the  road  through  the  property.  Shortly  thereafter 
plaintiff  began  this  suit  to  rescind  the  contract  and 
recover  the  payments  made  thereon,  alleging  two 
breaches  thereof.  (1)  The  refusal  of  defendant  to 
convey  the  40-acre  tract  free  from  the  encumbrance  of 
the  Balfour,  Guthrie  &  Co.  mortgage;  and  (2)  ihe  es- 
tablishing of  the  public  road  so  near  the  dwelling-house 
as  to  render  the  premises  unfit  for  the  purpose  for 
which  he  was  purchasing  it,  that  is,  for  a  suburban 
home  for  his  family,  and  that  therefore  the  defendant 
will  be  permanently  prevented  from  giving  him  a  good 
conveyance  free  from  encumbrance. 

Defendant,  answering,  denies  the  alleged  breaches  of 
the  contract,  and  by  affirmative  answer  seeks  a  strict 
foreclosure  of  the  same.  From  a  decree  in  favor  of 
plaintiff,  defendant  appeals. 

Submitted  on  briefs  without  argument  under  the 
proviso  of  Rule  18  of  the  Supreme  Court :  56  Or.  622 
(117  Pac.  xi).  Reversed.    Decree  Rendered. 
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For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  KoUoch  &  Zollinger. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Flegel,  Reynolds  <&  Flegel  and  Mr.  H.  L. 
Parcel. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

The  entire  problem  in  this  case  is  based  npon  the 
question  as  to  whether  or  not  there  have  been  such 
breaches  of  the  contract  as  to  entitle  plaintiff  to 
rescind. 

1,  2.  It  is  obvious  from  an  examination  of  the  writ- 
ing that  the  agreement  is  nothing  more  or  less  than  a 
unilateral  option  to  buy  in  which  the  vendee  may  or 
may  not  at  his  own  pleasure  make  the  payments  speci- 
fied therein:  Scott  v.  Merrill's  Estate,  74  Or.  568  (146 
Pac.  99),  and  cases  there  cited.  He  did  not  assume 
the  Balfour,  Guthrie  &  Co.  mortgage ;  for  the  time  had 
not  arrived  when  he  would  be  called  to  eledt  as  to  its 
assumption.  Reading  the  supplemental  contract  in 
the  light  of  this  conclusion,  it  follows  that  if  the  plain- 
tiff complied  with  the  terms  thereof  in  seeking  a  deed 
to  the  40-acre  tract,  he  was  entitled  to  a  good  and 
sufficient  deed  free  from  the  encumbrance  of  the  mort- 
gage. However,  it  is  conceded  that  plaintiff  never 
specified  in  writing  the  land  that  he  desired  to  have 
conveyed,  and  therefore,  having  failed  to  comply  with 
the  terms  of  the  contract  himself,  he  is  in  no  position 
to  complain  of  a  default  upon  the  part  of  his  adversary. 

3.  Plaintiff's  second  contention  presents  greater 
difficulty.  There  is  much  diversity  of  opinion  in  the 
authorities  as  to  whether  or  not  a  public  highway  is 
such  an  encumbrance  as  to  constitute  a  breach  of  the 
covenants  in  a  conveyance.    Many  of  those  which 
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agree  upon  the  main  point  differ  widely  as  to  the  rea- 
sons which  lead  to  the  common  conclusion.  These 
authorities  are  quite  fully  collated  in  Sandum  v.  John- 
son,  122  Minn.  368  (142  N.  W.  878,  Ann  Cas.  1914D, 
1007,  48  L.  R.  A.  (N.  S.)  619),  and  in  that  opinion  the 
result  is  stated  in  this  language : 

*' While  the  decisions  are  conflicting,  the  clear  weight 
of  both  argument  and  authority  is  that  the  existence  of 
a  known  rural  highway  does  not  constitute  a  breach  of 
the  usual  covenants  in  a  deed  conveying  agricultural 
land.^' 

This  court  has  held  that  the  existence  of  an  open, 
notorious  and  visible  encumbrance  upon  land  con- 
tracted to  be  conveyed,  such  as  a  railroad  in  operation, 
is  not  an  encimabrance  which  renders  the  owner's  title 
unmarketable  and  assigns  as  the  reason  for  so  holding 
that  it  is  presumed  that  in  fixing  the  purchase  price 
the  existence  of  the  encumbrance  was  taken  into  con- 
sideration: Barnum  v.  Lockhart,  75  Or.  528  (146  Pac. 
975) ;  Wetherby  v.  Griswold,  75  Or.  468  (147  Pac.  388), 
The  inevitable  logic  of  this  deduction  is  that,  if  the  es- 
tablishment of  the  highway  is  unknown  to  the  con- 
tracting parties,  the  question  of  its  effect  upon  the 
agreement  depends  upon  the  facts  of  the  individual 
case,  especially  in  a  suit  to  rescind ;  for,  if  the  prospec- 
tive highway  renders  the  premises  unsuitable  for  the 
purposes  intended  by  the  vendee,  the  discovery  thereof 
presents  a  condition  which  was  not  in  the  contempla- 
tion of  the  parties,  and  the  vendee  ought  not  to  be 
compelled  to  purchase  something  different  from  that 
for  which  he  bargained.  In  the  case  at  bar  the  land 
was  about  25  miles  from  Portland,  where  plaintiff  re- 
sided. He  was  purchasing  the  land  for  the  special 
purpose  of  making  the  40-acre  tract  a  summer  home  for 
his  family.    The  possibility  of  having  a  dusty  country 
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road  within  50  feet  of  his  dwelling-house,  rendering 
habitation  therein  disagreeable  and  the  passing  of  au- 
tomobiles and  other  vehicles  so  near  his  home  bringing 
added  dangers  into  the  lives  of  his  children,  presents 
a  condition  not  contemplated  at  the  time  of  entering 
into  the  option  agreement  and  entitled  him,  we  think, 
to  a  decree  of  rescission.  A  decree  will  therefore  be 
entered  here  annulling  the  contract,  and  a  judgment 
in  favor  of  plaintiff  as  prayed  for  in  his  complaint, 
except  that  the  taxes  paid  by  him  should  be  offset  by 
his  occupation  of  the  premises  from  December  4,  1913, 
and  that  the  moneys  expended  by  him  in  putting  in  a 
crop  should  be  eliminated,  since,  so  far  as  the  record 
discloses,  he  harvested  and  derived  all  the  benefits 
from  such  crop.  It  appears  from  the  record  that  pend- 
ing litigation  the  property  was  leased  for  the  crop 
season  of  1914,  at  a  rental  of  $350,  of  which  $175  was 
deposited  in  court  with  the  lease,  by  agreement  of  the 
parties,  to  abide  the  decision  of  the  court.  This  money 
and  the  lease  are  to  be  withdrawn  by  the  defendant, 
who  will  be  given  four  months  from  the  entry  of  the 
mandate  herein  in  the  lower  court  in  which  to  pay  the 
sums  so  adjudged  to  be  paid,  and  plaintiff  decreed  to 
have  a  lien  upon  the  premises  for  such  payment. 

Bevebsed.    Degbee  Bekdebed. 

Mr.  Justice  Eakin  took  no  part  in  the  consideration 
of  this  case. 
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LESLIE  V.  McNEIL.* 

(154  Pac.  884.) 

Attadiment— AffldaTlt  for  Poblicatioii^-SiiAcleiicT. 

1.  An  affidavit  for  publication  of  summons  in  a  suit  in  wMeb  an 
attachment  is  levied  on  land  must  allege  that  the  defendant  has  prop- 
erty within  the  state;  and,  it  failing  to  contain  such  an  averment,  the 
court  does  not  acquire  jurisdiction,  and  any  judgment  based  thereon 
is  void. 

[As  to  defects  in  attachment  proceedings,  see  note  in  76  Am. 
St  Bap.  SCO.] 

From  Coos :  John  S.  Coke,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Benson. 

G.  W.  Leslie  began  an  action  in  the  Circuit  Court  of 
Coos  County  against  J.  D.  McNeil  and  Nellie  T.  McNeil, 
his  wife,  for  the  recovery  of  money  by  filing  a  complaint 
and  placing  in  the  hands  of  the  sheriff  a  summons  to  be 
forwarded  to  the  sheriff  of  Harney  County,  where  de- 
fendants then  resided,  and  a  writ  of  attachment  was 
issued  and  a  levy  made  thereunder  by  the  sheriff  of 
Coos  County  upon  certain  real  property.  The  sum- 
mons was  subsequently  served  upon  the  defendants 
personally  in  Harney  County,  and  they  appeared  spe- 
cially by  a  motion  to  quash  the  service  of  summons 
which  motion  was  allowed.  Thereafter  an  alias  sum- 
mons was  issued  and  placed  in  the  hands  of  the  sheriff 
of  Coos  County  for  service,  and  by  him  returned  * '  Not 
found. ''  This  was  followed  by  the  filing  of  an  affidavit 
for  publication  of  the  summons,  since  in  the  meanwhile 
the  defendants  had  removed  to  Texas.  The  affidavit 
contains,  among  others,  the  following  allegation: 


*In  regard  to  questioning  the  validity  of  an  attachment  for  insuffi- 
ciency of  affidavits,  see  note  in  85  L.  &.  A.  778.  BsPO&TnL 
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* '  That  at  the  time  said  summons  and  also  said  alias 
summons  was  in  the  hands  of  the  sheriff  for  Coos 
County,  Oregon,  for  service,  there  was  at  each  of  said 
times  a  writ  of  attachment  issued  in  this  cause  and 
in  the  hands  of  said  sheriff  for  service,  and  that  imme- 
diately  upon  the  receipt  of  each  of  said  writs  of  at- 
tachment the  sheriff  of  Coos  County,  Oregon,  did  then 
and  there  execute  the  same  and  attach  certain  real 
property  situated  in  Coos  County,  Oregon,  which 
propei:ty  the  said  sheriff  now  holds  under  and  by  virtue 
of  said  writ. ' ' 

Thereafter  an  order  was  made  and  entered  directing 
the  publication  of  the  summons,  and  as  a  result  of  such 
publication  a  judgment  was  entered  upon  the  default 
of  the  defendants,  which  contained  the  following 
clause : 

**It  further  appearing  to  the  court  that  there  being 
certain  real  property  attached  in  this  cause  belonging 
to  the  defendants  situated  in  Coos  County,  Oregon,  it 
is  therefore  ordered  and  adjudged  that  said  real  prop- 
erty be  sold  as  provided  by  statute  and  the  proceeds 
thereof  be  applied  upon  this  judgment. ' ' 

Afterward  the  property  was  sold  under  the  judg- 
ment and  plaintiff  moved  for  a  confirmation  of  the  sale, 
whereupon  the  defendants  appeared  specially  and  filed 
objections  to  the  confirmation  thereof.  Upon  a  hear- 
ing the  objections  were  sustained,  and  the  motion  for 
confirmation  denied  and  plaintiff  appeals. 

Affibmed.    Beheabing  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.'  Edward  E.  Joehuk  and  Mr.  George  Watkins,  with 
an  oral  argument  by  Mr.  Joehuk. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Harry  G.  Hoy  and  Mr.  I.  N.  Miller,  with  an  oral 
argument  by  Mr.  Hoy. 


366  Leslie  v.  McNeil.  [79  Or. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  We  find  it  necessary  to  consider  bnt  one  of  the 
several  questions  presented,  and  that  is  the  suflGiciency 
of  the  aflSdavit  for  publication  of  summons.  It  will  be 
noted  that  this  affidavit  does  not  anywhere  allege  that 
either  of  the  defendants  has  any  property  within  the 
State  of  Oregon.  The  paragraph  quoted  in  the  above 
statement  is  the  only  reference  to  property  that  is  to 
be  found  in  the  entire  document.  It  is  not  even  alleged 
that  the  sheriff  has  attached  property  belonging  to  the 
defendants,  but  simply  that  the  officer  did  attach  ^  ^cer- 
tain real  property  situated  in  Coos  County,  Oregon.*' 
This  court  has  held  that  the  affidavit  for  publication  of 
smnmons  must  allege  that  the  defendant  has  property 
within  the  state,  and  it  failing  to  contain  such  an  aver- 
ment the  court  does  not  acquire  any  jurisdiction,  and 
any  judgment  based  thereon  is  void :  Colbum  v.  Bar- 
rett,  21  Or.  27  (26  Pac.  1008). 

It  follows  that  the  judgment  must  be  affirmed,  and 
it  is  so  ordered.        Affibmed.    Bbheabing  Denied. 

Mb.  Chief  Justice  Mooeb,  Mb.  Justice  Bean  and  Mb. 
Justice  Habbis  concur. 
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Argned  December  3,  1915,  affirmed  Febroary  8,  rehearing  denied  Feb* 

ruary  29,  1916. 

STATE  V.  WAEE.* 

(154  Pae.  905;  155  Pac.  364.) 

Ooastitotlonal  Law—- PrLYileges  and  Immiiiiltie»— TTsory  Law—- Paww 
of  State. 

1.  Laws  of  1913,  Chapter  278,  regulating  the  business  of  loaning 
money  or  credit  by  persons  other  than  national  banks,  licensed  bank 
ers,  etc.,  requiring  a  license  from  the  state  banking  board  to  engage 
in  such  business,  and  providing  that  no  license  shall  be  granted  to 
any  person  not  a  bona  fide  resident  of  the  State  of  Oregon,  or  to  a 
corporation,  etc.,  until  such  corporation,  etc.,  appoints  a  resident  agent 
to  accept  service,  does  not  violate  Article  lY,  Section  2,  of  the  Consti- 
tution of  the  United  States,  providing  that  the  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  immunities  of  citizens  in  the 
several  states,  or  Section  1  of  the  Fourteenth  Amendment  of  the 
United  States  Constitution,  declaring  that  no  state  shall  make  or  en- 
force any  law  abridging  the  privileges  or  immunities  of  citizens  of  the 
United  States,  as  the  state  in  the  exercise  of  its  police  power  and  for 
the  protection  of  small  borrowers  may  regulate  the  taking  of  ex- 
cessive interest  and  confine  the  privilege  to  residents  and  those  sub- 
ject to  its  process. 

Constitatioiial  Law— Licenses— Olan  Legislation— Loan  Business. 

2.  Laws  of  1913,  Chapter  278,  making  it  unlawful  to  engage  in  the 
business  of  making  loans  at  more  than  10  per  cent  without  first  secur- 
ing a  license  from  the  state  banking  board,  and  providing  by  Section 
2  that  nothing  therein  should  apply  to  the  legitimate  business  of 
state  and  national  banks,  licensed  bankers,  trust  companies,  savings 
banks,  building  and  loan  associations,  or  real  estate  brokers,  was  not 
unconstitutional  as  discriminatory  class  legislation,  as  the  classifica- 
tion need  not  be  scientific  or  logically  appropriate,  and,  if  uniform 
within  the  class,  and  not  arbitrary,  is  within  the  legislative  discretion. 

[As  to  class  legislation,  see  note  in  43  Am.  St.  B^.  236.] 

Orimiua  Law— Bvidence  Obtained  by  Search. 

3.  In  a  criminal  prosecution  for  violation  of  the  statute  making  it 
unlawful  to  engage  in  the  business  of  making  loans  at  more  than  10 
per  cent  without  having  first  obtained  a  license  from  the  state  bank- 
ing board,  certain  papers  and  correspondence  seized  by  the  officers  in 
defendant's  rooms  were  admissible. 

Orindnal  Law— Repeal  and  Be-enactmott  of  Statute— Effect. 

4.  Defendant  was  indicted,  tried,  convicted  and  sentenced  for  a 
violation  of  Laws  of  1913,  Chapter  278,  making  it  an  offense  to  en- 
gage in  the  business  of  making  loans  at  more  than  10  per  cent  with- 
out having  first  obtained  a  license  from  the  state  banking  board,  and 

*For  cases  discussing  the  admissibility  against  defendant  of  docu- 
ments or  articles  taken  from  him  by  illegal  search,  see  note  in  L  B.  A. 
1916B,  834.  BBPoam. 
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thereafter,  and  while  his  appeal  was  pendiDg,  the  legislature  passed 
Laws  of  1915,  Chapter  219,  expressly  repealing  chapter  278,  and  re- 
enacting  substantially  the  same  provisions,  but  increasing  the  amount 
of  the  annual  license  fee  from  $50  to  $100.  Held  that  the  repeal  and 
re-enactment  did  not  necessitate  the  dismissal  of  the  indictment  and 
the  discharge  of  the  defendant,  as  every  element  of  the  law  which 
he  was  charged  with  violating  remained  the  law,  and  bad  never  at 
any  time  since  its  first  enactment  ceased  to  be  the  law. 

Statutes— Title— Oonstitational  Provisions. 

5.  Laws  of  1913,  Chapter  278,  entitled  an  act  "to  regulate  the 
business  of  loaning  money  or  credit  by  persons,  firms  and  corporations 
other  than  national  banks,  licensed  bankers,  trust  companies,"  etc., 
naturally  and  logically  connected  the  state  banking  board  and  the 
state  examiner  with  the  administration  of  such  law,  and  its  provision 
for  the  issuance  of  a  license  by  the  state  banking  board,  etc.,  was 
therefore  germane  to  its  title. 

Searches  and  Seizures  —  Bvldence  —  Impounding  Papers  —  Power  of 
Court. 

6.  A  Circuit  Court  has  the  right  to  make  an  order  impounding  de- 
fendant's papers  seized  at  his  place  of  business  by  officers  from  the 
district  attorney's  office  at  the  time  of  defendant's  arrest. 

Searches  and  Seizures— Illegal  Seizure  of  Papers  by  Officers. 

7.  A  defendant  in  a  criminal  prosecution  who  suffers  injury  by 
the  illegal  seizure  of  his  papers  at  his  place  of  business  at  the  time 
of  his  arrest  has  a  civil  remedy. 

Criminal  Law— Trial— Inquiry  into  the  Mode  of  Obtaining  Evidence. 

8.  Courts  will  not  pause  in  the  orderly  trial  of  a  criminal  cause  to 
inquire  into  the  manner  in  which  evidence,  such  as  defendant's  pri- 
vate papers  seized  at  his  place  of  business  at  the  time  of  his  arrest, 
was  secured. 

searches  and  Seizures — ^Betum  of  Private  Papers  to  Defendant 

9.  The  private  papers  of  defendant  in  a  criminal  cause,  seized  by 
officers  and  used  as  evidence,  will  be  returned  to  him  upon  proper 
application  to  the  clerk  of  the  Supreme  Court. 

From  Multnomah:  Henry  E.  McGinn,  Judge. 

In  Banc.     Statement  by  Mr.  Justice  Benson. 

The  defendant,  E.  E.  Ware,  was  convicted  of  violat- 
ing the  provisions  of  Chapter  278  of  the  Laws  of  1913. 
The  charging  part  of  the  indictment  reads  as  follows : 

'*The  said  E.  E.  Ware,  J.  J.  Wiesen,  0.  0.  Grovier 
and  J.  Richards,  on  the  14th  day  of  July,  A.  D.  1914, 
in  the  county  of  Multnomah  and  State  of  Oregon,  then 
and  there  being,  did  then  and  there  unlawfully,  know- 
ingly and  willfully  engage  in  the  business  of  making 
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loans  of  money  and  of  personal  credit  upon  which  the 
said  defendants  did  then  and  there  directly  and  in- 
directly charge  and  receive  interest,  discount  and 
consideration  greater  than  10  per  cent  per  annum 
without  having  first  and  theretofore  obtained  and  pro- 
cured license  from  the  state  banking  board  of  the 
State  of  Oregon  authorizing  and  permitting  the  said 
defendants  to  engage  in  the  said  business." 

The  defendant  Ware  was  the  only  one  arrested  and 
tried.  A  demurrer  to  the  indictment,  for  the  reason 
that  the  facts  therein  stated  do  not  constitute  a  crime, 
waa  overruled,  and  from  the  judgment  of  conviction 
the  defendant  Ware  appeals. 

Affibmed.    Behearinq  Denied. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  G.  E.  Hamaker. 

There  was  a  brief  submitted  over  the  names  of 
Mr.  Martin  L.  Pipes  and  Mr.  George  A.  Pipes,  amicus 
curiae,  with  an  oral  argument  by  Mr.  Martin  L.  Pipes. 

For  the  state  there  was  a  brief  over  the  names  of 
Mr.  George  Mowry,  Deputy  District  Attorney,  Mr. 
Walter  H.  Evans,  District  Attorney,  Mr.  John  A.  Col- 
lier, Deputy  District  Attorney,  and  Mr.  George  M. 
Brown,  Attorney  General,  with  an  oral  argument  by 
Mr.  Mowry. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  The  assignments  of  error  are  numerous ;  the  first, 
third,  seventh  and  ninth  being  chiefly  directed  to  the 
contention  that  the  act  under  which  the  prosecution  is 
maintained  is  unconstitutional  and  void.  This  con- 
tention is  first  raised  in  the  demurrer  to  the  indictment 
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The  statute  in  controversy  contains,  inter  alia,  the  fol- 
lowing clause: 

**No  license  shall  be  granted  to  any  such  person, 
firm  or  voluntary  association  unless  said  person  and 
the  members  of  any  such  firm  or  voluntary  association 
shall  be  bona  fide  residents  of  the  State  of  Oregon, 
and  no  license  shall  be  issued  to  any  joint  stock  com- 
pany, incorporated  society,  or  corporation  unless  and 
until  such  company,  society  or  corporation  shall,  in 
writing  and  in  due  form,  to  be  first  approved  by  and 
filed  with  the  state  banking  board,  appoint  an  agent, 
resident  in  the  State  of  Oregon,  upon  whom  all  judi- 
cial and  other  process  of  legal  notice  directed  to  such 
company,  society  or  corporation  may  be  served. ' ' 

The  question  arises :  Does  this  provision  violate  the 
spirit  of  Article  IV,  Section  2,  of  the  Constitution  of 
the  United  States,  wherein  it  is  provided  that  **The 
citizens  of  each  state  shall  be  entitled  to  all  privileges 
and  immunities  of  citizens  in  the  several  states '  *  or  of 
Section  1,  Fourteenth  Amendment,  of  the  same  docu- 
ment, wherein  it  declares  that : 

*  *  No  state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States/^ 

Usury  has  been  looked  upon  with  disfavor  for  ages, 
and  it  has  been  uniformly  held  that  the  state  may  either 
regulate  or  absolutely  prohibit  the  taking  of  usurious 
interest.  It  follows  that  no  citizen  has  an  inherent  or 
common  right  to  exact  the  same.  This  being  true,  the 
state  has  ample  power  to  regulate  the  taking  of  exces- 
sive interest  and  confine  the  privilege  to  those  whose 
residence  within  its  borders  renders  them  subject  to 
its  process :  State  v.  Catholic,  75  Or.  367  (147  Pac  372) ; 
White  V.  Holman,  44  Or.  180  (74  Pac.  933, 1  Ann.  Gas. 
843) ;  Sandys  v.  Williams,  46  Or.  327  (80  Pac.  642). 
It  is  a  fact  of  common  knowledge  that  in  the  larger 
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cities  and  towns  there  are  men  whose  business  it  is  to 
prey  npon  the  necessities  of  the  improvident  and  the 
unfortunate  by  lending  money  at  exorbitant  rates  of 
interest,  with  the  effect  that  in  many  instances  the 
borrower  becomes  the  bond  slave  of  the  lender,  if, 
indeed,  he  poss*ses  enough  character  to  prevent  his 
desperation  from  driving  him  into  overt  acts  of  crime. 
These  lendings  and  borrowings  are  usually  so  small  in 
amount  that  the  banking  institutions  make  no  pretense 
of  engaging  in  the  business,  and  hence  arises  the  duty 
of  'the  state  to  protect  the  unfortunate  victim  of  ra- 
pacity so  far  as  it  is  practicable.  It  requires  no  argu- 
ment to  establish  the  truth  that  this  is  a  proper  exer- 
cise of  the  police  power.  The  state  owes  a  duty  in 
this  regard  just  as  clearly  as  it  does  to  protect  the  igno- 
rant and  the  unwary  from  the  machination  of  the 
confidence  man  or  the  extortion  of  the  highwayman, 
and  if  the  lender  under  such  circumstances  is  a  non- 
resident of  the  state,  he  may  work  through  devious 
methods  to  accomplish  his  purpose  and  laugh  at  the 
statutory  efforts  of  law  enforcement.  We  conclude 
that  the  statute  under  consideration  is  not  subject  to 
the  objection  suggested. 

2.  We  next  consider  the  question  as  to  whether  or 
not  the  act  is  unconstitutional  as  being  discriminatory 
class  legislation.    Section  8  thereof  reads  as  follows : 

**That  nothing  contained  in  this  act  shall  be  held 
to  apply  to  the  legitimate  business  of  state  and  national 
banks,  licensed  bankers,  trust  companies,  savings 
banks,  building  and  loan  associations,  or  real  estate 
brokers. ' ' 

Speaking  of  a  somewhat  similar  statute,  the  United 
States  Supreme  Court,  speaking  by  Mr.  Justice 
McKbnna,  says: 

**This  contention  attacks  Section  6  of  the  statute 
which   exempts   from  its    provisions   certain   banks, 
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banking  institutions  and  loan  companies.  It  is  nrged 
that  the  provision  is  discriminatory  and  therefore 
denies  to  plaintiff  the  equal  protection  of  the  laws. 
We  have  declared  so  often  the  wide  range  of  discretion 
which  the  legislature  possesses  in  classifying  the  ob- 
jects of  its  legislation  that  we  may  be  excused  from 
a  citation  of  the  cases.  We  shall  only  repeat  that  the 
classification  need  not  be  scientific  nor  logically  appro- 
priate, and  if  not  palpably  arbitrary  and  is  uniform 
within  the  class,  it  is  within  such  discretion.  The  legis- 
lation under  review  was  directed  at  certain  evils  which 
had  arisen,  and  the  legislature,  considering  them  and 
from  whence  they  arose,  might  have  thought  or  dis- 
cerned that  they  could  not  or  would  not  arise  from  a 
greater  freedom  to  the  institutions  mentioned  than  to 
individuals.  This  was  the  view  that  the  Supreme 
Judicial  Court  took,  and,  we  think,  rightly  took.  The 
court  said  that  the  legislature  might  have  decided  that 
the  dangers  which  the  statute  was  intended  to  prevent 
would  not  exist  in  any  considerable  degree  in  loans 
made  by  institutions  which  were  under  the  supervision 
of  bank  commissioners,  and  'believed  rightly  that  the 
business  done  by  them  would  not  need  regulation  in 
the  interest  of  employees  or  employers.  ^  *  *  But  even 
if  some  degree  of  evil  which  the  statute  was  intended 
to  prevent  could  be  ascribed  to  loans  made  by  the  ex- 
empted institutions,  their  exception  would  not  make 
the  law  unconstitutional.  ^  Legislation  may  recognize 
degrees  of  evil  without  being  arbitrary,  unreasonable, 
or  in  conflict  with  the  equal  protection  provision  of  the 
Fourteenth  Amendment  to  the  Constitution  of  the 
United  States'':  Mutual  Loan  Co.  v.  Martell,  222  U.  S. 
225,  235  (56  L.  Ed.  175,  Ann.  Cas.  1913B,  529,  32  Sup. 
Ct.  Rep.  74,75). 

We  regard  this  quotation  from  the  highest  court  of 
our  country  as  a  wise  and  correct  declaration  of  the 
true  doctrine  of  interpretation. 

3.  We  come,  then,  to  a  consideration  of  defendant's 
contention  that  the  court  erred  in  admitting  in  evidence 
certain   papers  and  correspondence   which  he  claims 
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were  seized  by  the  oflficers  in  his  rooms,  in  violation  of 
the  constitutional  guaranties  against  unreasonable 
searches.  Whatever  may  be  the  rule  in  the  federal 
courts,  it  has  been  repeatedly  held  in  state  courts  that 
evidence  thus  obtained  is  not  thereby  rendered  inad- 
missible: State  V.  McDaniel,  39  Or.  161  (65  Pac.  520) ; 
State  V.  Wilkins,  72  Or.  77  (142  Pac.  589) ;  1  Bishop 
New  Cr.  Proc,  §  211.  In  1  Greenleaf ,  Ev.,  Section  254, 
the  rule  is  stated  thus : 

'^It  may  be  mentioned  in  this  place,  that  though 
paj>ers  and  other  subjects  of  evidence  may  have  been 
illegally  taken  from  the  possession  of  the  party  against 
whom  they  are  offered,  or  otherwise  unlawfully  ob- 
tained, this  is  no  valid  objection  to  their  admissibility 
if  they  are  pertinent  to  the  issue.  The  court  will  not 
take  notice  how  they  were  obtained,  whether  lawfully 
or  unlawfully,  nor  will  it  form  an  issue  to  determine 
that  question. ' ' 

It  is  further  complained  that  the  court  erred  in  per- 
mitting a  cross-examination  of  the  defendant  upon 
matters  upon  which  he  was  not  questioned  in  his  direct 
examination.  We  have  examined  the  record  very 
carefully,  and  while  it  is  long  and  it  is  not  necessary 
to  set  it  out  herein,  we  may  say  that  we  find  the  cross- 
examination  of  the  defendant  confined  to  matters  ger- 
mane to  his  direct  testimony,  and  therefore  proper. 

4.  This  brings  us  to  a  consideration  of  a  question 
which  was  raised  for  the  first  time  in  the  argument  of 
the  case  in  this  court.  The  indictment,  as  has  already 
been  noted,  was  based  upon  Chapter  278  of  the  Session 
Laws  of  1913,  and  the  trial,  conviction  and  sentence 
were  all  accomplished  while  that  act  was  in  force. 
Thereafter,  and  while  the  appeal  herein  was  pending, 
the  legislative  assembly  of  1915  passed  a  new  statute, 
Chapter  219  of  the  Session  Laws  of  1915,  which  ex- 
pressly repeals  Chapter  278  of  the  Laws  of  1913.    The 
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later  act,  like  the  former,  begins  with  the  following 
words : 

**That  hereafter  it  shall  be  unlawful  to  engage  in 
the  business  of  making  loans  of  money  or  of  personal 
credit  upon  which  there  is,  directly  or  indirectly, 
charged  or  received,  interest,  discount,  or  considera- 
tion greater  than  10  per  cent  per  annum,  without  first 
procuring  a  license  as  hereinafter  provided.'* 

The  requirements  as  provided  are  identical  in  both 
laws,  with  the  exception  that  in  the  earlier  act,  the 
annual  license  fee  is  $50,  while  in  the  later  one  ijt  is 
increased  to  $100.  The  only  other  changes  in  the  later 
act  are  directed  to  additional  details  as  to  the  conduct 
of  such  business  after  a  license  has  been  procured. 
Both  laws  require  the  application  for  a  license  to  be 
made  to  the  state  banking  board  and  give  such  board 
power  to  reject  such  application  upon  proper  notice 
and  a  public  hearing  ''before  issuing  such  license, *'  so 
we  are  not  l6ft  in  doubt  as  to  the  authority  which  is 
to  issue  the  same.  In  brief,  as  has  already  been  ob- 
served, there  is,  up  to  the  point  of  securing  the  license, 
absolutely  no  change  in  the  later  act,  other  than  an 
increase  in  the  amount  of  the  annual  fee  to  be  paid  by 
the  applicant,  and,  therefore,  since  the  defendant  never 
paid  any  fee  nor  secured  any  license,  there  is  practi- 
cally no  change  in  the  law  so  far  as  it  affects  this  case. 
We  are  then  to  consider  whether  or  not  the  repeal  of 
the  earlier  a<5t  and  simultaneous  re-enactment  of  sub- 
stantially the  same  provisions  necessitates  the  dis- 
missal of  the  indictment  and  discharge  of  the  defend- 
ant. We  are  unable  to  find  any  good,  practical  reason 
for  such  a  contention,  since  every  element  of  the  law 
with  which  the  defendant  is  charged  of  violating,  is 
still  the  law  and  has  never  at  any  moment  since  its 
first  enactment  in  1913  ceased  to  be  the  law.  The  only 
justification,  then,  for  so  holding  must  be  found  in 
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precedent.  In  the  case  of  Steamship  Go.  v.  Joliffe,  69 
U.  S.  (2  Wall.)  450  (17  L.  Ed.  805),  we  find  the  follow- 
ing  language: 

^  *  *  The  new  act  re-enacts  substantially  all  the  provi- 
sions of  the  original  act,  relating  to  pilots  and  pilot 
regulations  for  the  harbor  of  San  Francisco.  It  sub- 
jects the  pilots  to  similar  examinations;  it  requires 
like  qualifications;  it  prescribes  nearly  the  same  fees 
for  similar  services;  and  it  allows  half  pilotage  fees 
under  the  same  circumstances  as  provided  in  the 
original  act.  It  appears  to  have  been  passed  for  the 
purpose  of  embracing  within  its  provisions  the  ports 
of  Mare  Island  and  Benicia,  as  well  as  the  port  of  San 
Francisco ;  of  creating  a  board  of  pilot  examiners  for 
the  three  ports,  in  place  of  the  board  of  pilot  commis- 
sioners for  the  port  of  San  Francisco  alone,  and  of 
prohibiting  the  issue  of  licenses  to  any  persons  who 
.  were  disloyal  to  the  government  of  the  United  States. 
The  new  act  took  effect  simultaneously  with  the  repeal 
of  the  first  act;  its  provisions  may,  therefore,  more 
properly  be  said  to  be  substituted  in  the  place  of,  and 
to  continue  in  force  with  modifications,  the  provisions 
of  the  original  act,  rather  than  to  have  abrogated  and 
annulled  them.  The  observation  of  Mr.  Chief  Justice 
Shaw,  in  Wright  v.  Oakley,  5  Met.  (Mass.),  406,  upon 
the  construction  of  the  Revised  Statutes  of  Massa- 
chusetts, which  in  terms  repealed  the  previous  legis- 
lation of  the  state,  may  with  propriety  be  applied  to 
the  case  at  bar.  *In  construing  the  Revised  Statutes 
and  the  connected  acts  of  amendment  and  repeal,  it 
is  necessary  to  observe  great  caution  to  avoid  giving 
an  effect  to  these  acts  which  was  never  contemplated 
by  the  legislature.  In  terms,  the  whole  body  of  the 
statute  law  was  repealed ;  but  these  repeals  went  into 
operation  simultaneously  with  the  Revised  Statutes, 
which  were  substituted  for  them,  and  were  intended 
to  replace  them,  with  such  modifications  as  were  in- 
tended to  be  made  by  that  revision.  There  was  no 
moment  in  which  the  repealing  act  stood  in  force  with- 
out bein^  replaced  by  the  corresponding  provisions  of 
the   Revised  Statutes.    In  practical   operation   and 


376  State  v.  Ware.  [79  Or. 

effect,  therefore,  they  are  rather  to  be  considered  as  a 
continnance  and  modification  of  old  laws  than  as  an 
abrogation  of  those  old  and  the  re-enactment  of  new 
ones'  *' 

The  good  practical  sense  of  the  above  quotations 
seems  to  render  further  citation  of  authorities  un- 
necessary, for  both  of  the  cited  cases  seem  to  be  pre- 
cisely in  point,  and  to  furnish  ample  authority  for  the 
conclusion  thaf  the  simultaneous  repeal  and  re-enact- 
ment of  the  provisions  under  consideration  do  not  con- 
stitute such  a  repeal  as  would  be  of  any  avail  to  the 
defendant  herein,  and  it  may  be  added  that  this  doc- 
trine has  been  distinctly  enunciated  by  this  court  in 
the  cases  of  Renshaw  v.  Lane  County,  49  Or.  526  (89 
Pac.  147),  and  Bayless  v.  Douglas  County,  57  Or.  301 
(111  Pac.  384). 

5.  Finally,  it  has  been  urged  that  the  title  of  Chapter 
278  of  the  Laws  of  1913,  is  so  defective  as  to  render  the 
act  void,  and  the  case  of  State  v.  Levy,  76  Or.  63  (147 
Pac.  919),  is  cited  in  support  of  this  contention.  A 
careful  examination  of  the  enactments  discloses,  how- 
ever, that  the  citation  does  not  support  this  theory. 
The  title  of  the  act  in  question  reads  as  follows : 

*'To  regulate  the  business  of  loaning  money  or  credit 
by  persons,  firms,  and  corporations  other  than  national 
banks,  licensed  bankers,  trust  companies,  savings  banks, 
building  and  loan  associations,  real  estate  brokers  and 
pawnbrokers. '  * 

The  regulation  of  the  business  as  indicated  would 
naturally  and  logically  connect  the  state  banking  board 
and  the  state  examiner  with  the  management  and 
conduct  of  administering  such  regulation,  and  the  pro- 
visions are  therefore  germane  to  the  title.  In  the  case 
of  State  V.  Levy,  76  Or.  63  (147  Pac.  919),  there  is  no 
logical  connection  between  the  powers  of  a  railroad 
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commissioner  and  the  duty  of  supervising  the  business 
of  a  commission  merchant. 

The  conclusion  is  that  there  is  no  substantial  error 
in  the  record,  and  the  judgment  of  the  lower  court 
should  be  affirmed. 

Apfibmed.    Beheabing  Denied. 

Mb.  Justice  Burnett  and  Mr.  Justice  McBRms  dis- 
sent. 

Mr.  Justice  Eakin  did  not  sii 


Denied  February  29,  1916. 

On  Petition  for  Beheabing. 

(155  Pac.  364.) 

Mr.  G.  E.  Eamdker,  for  the  petition. 

Mr.  George  Mowry,  Deputy  District  Attorney,  Mr. 
Walter  H.  Evans,  District  Attorney,  and  Mr.  John  A. 
Collier,  Deputy  District  Attorney,  contra. 

In  Banc.  Mr.  Justice  Benson  delivered  the  opinion 
of  the  court. 

Counsel  for  defendant  Ware  in  his  petition  for  re- 
hearing urges  upon  this  court  a  further  consideration 
of  two  contentions:  (1)  That  the  judgment  of  convic- 
tion should  be  reversed  because  of  the  fact  that  de- 
fendant's private  papers  were  obtained  by  unlawful 
seizure  and  search,  and  that  the  trial  court  erred  in 
denying  his  motion  filed  before  trial  for  a  return 
thereof;  and  (2)  that  the  court  erred  in  permitting 
certain  cross-examination  of  the  defendant. 

6-9.  Considering  these  in  the  order  indicated,  we  may 
say  that  the  case  of  Weeks  v.  United  States,  232  U.  S. 
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383  (58  L.  Ed.  652,  Ann.  Cas.  1915C,  1177,  L.  B.  A. 
1915B,  834,  34  Sup.  Ct.  Rep.  341),  is  relied  upon  by 
counsel  in  support  of  his  contention.  A  careful  ex- 
amination of  this  opinion  discloses  that  the  facts  in 
that  cause  are  decidedly  different  from  those  in  the  one 
at  bar.  In  that  case,  the  oflScers  entered  his  house  in 
his  absence,  and  without  a  warrant  of  arrest.  In  the 
present  instance,  the  papers  were  taken  at  the  time  of 
the  arrest  from  the  defendant's  place  of  business.  In 
addition,  the  Circuit  Court  subsequently  made  an  order 
impounding  the  papers  for  use  upon  the  trial,  which 
it  had  a  right  to  do:  United  States  v.  McHie  (D.  C), 
196  Fed.  586.  We  are  unable  to  see  that  our  former 
opinion  is  out  of  harmony  with  the  overwhehning 
weight  of  authority.  We  do  not  wish,  however,  to  be 
understood  as  commending  the  procedure  of  the  dis- 
trict attorney's  oflSce,  for,  in  our  view,  they  were  not 
justified  in  the  reckless  methods  they  pursued  in  ob- 
taining evidence.  If  the  defendant  suffered  injury 
by  the  seizure  of  his  papers,  he  had  his  remedy  in  some 
civil  proceeding  in  the  courts.  However,  as  we  have 
already  indicated,  the  courts  will  not  pause  in  the- 
orderly  trial  of  a  criminal  cause  to  inquire  into  the  man- 
ner in  which  the  evidence  was  secured.  The  private 
papers  referred  to  are  the  property  of  the  defendant, 
and,  upon  proper  application  to  the  clerk  of  this  court, 
they  will  be  returned  to  him. 

As  to  the  second  contention  of  counsel,  there  is  noth- 
ing to  be  said  in  addition  to  the  statement  of  our  former 
opinion. 

The  petition  for  rehearing  is  denied. 

Affibmed.    Beheabing  Denied. 

Mb.  Justice  Eakin  absent 
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Argaed  February  14,  affirmed  February  29,  1916. 

DUNDAS  V.  GRAND  VIEW  LAND  CO. 

(165  Pac.  865.) 

Appeal  and  Error— Awignmenta  of  Error— Indefliilteiie8& 

1.  AsBignments  of  error  that  the  court  erred  in  admitting  evidence 
against  the  defendant's  objection,  in  permitting  the  plaintiff  to  intro- 
duce on  rebuttal  evidence  to  sustain  his  main  cause  of  action,  and  iL 
denying  defendant's  motion  for  new  trial,  are  too  indefinite  to  chal- 
lenge the  correctness  of  the  procedure  in  the  Circuit  Court. 

Appeal  and  Error— BeBervation  of  Grounds  of  Beylew— Moti<m  for 
Kew  Trial— Indeflnlteness. 

2.  The  only  reason  specified  in  support  of  defendant's  motion  for 
new  trial  in  the  Circuit  Court,  being  "error  in  law  occurring  at  the 
trial  in  the  admission  and  rejection  of  evidence  objected  to  by  the 
defendant,  to  which  rulings  the  defendant  excepted,"  was  too  indefl* 
nite  to  support  relief  for  defendant,  and  could  not  be  considered  on 
appeal. 

From  Multnomah :  John  P.  KLavanaugh,  Judge. 

Department  1.    Statement  by  Mr.  Justice  Bubi^tt. 

This  is  an  action  by  A.  L.  Dundas  against  the  Grand 
View  Land  Company,  an  Oregon  corporation. 

It  is  admitted  that  a  Wisconsin  corporation  doing 
business  in  Oregon  employed  the  plaintiff  to  act  as  its 
manager  at  $100  per  month,  and  that  afterward  the  de- 
fendant took  over  all  its  property  and  agreed  to  pay  all 
the  debts  of  the  Wisconsin  concern.  The  plaintiff  al- 
leges, and  the  defendant  denies,  that  he  performed  ser- 
vices for  the  assignor  of  defendant  amounting  at  the 
agreed  rate  to  $2,730,  no  part  of  which  has  been  paid. 
The  defendant  set  up  a  counterclaim  in  damages 
amounting  to  $2,500  based  upon  alleged  shortcomings 
of  the  plaintiff  in  his  employment,  and  this  was  trav- 
ersed. From  a  judgment  in  favor  of  the  plaintiff  after 
a  jury  trial,  the  defendant  appealed,  making  the  follow- 
ing assignments  of  error:  (1)  The  court  erred  in  ad- 
mitting evidence  against  defendant's  objection;  (2) 
the  court  erred  in  permitting  the  plaintiff  to  introduce 
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on  rebuttal  evidence  to  sustain  his  main  cause  of  ac- 
tion; and  (3)  the  court  erred  in  denying  defendant's 
motion  for  a  new  trial.  Affibmbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  R.  Sleight. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Marion  B.  Meacham  and  Mr.  G.  E.  Ham" 
aker. 

Mr.  Justice  Bubnett  delivered  the  opinion  of  the 
court.. 

1.  The  claims  of  error  are  too  indefinite  to  challenge 
the  correctness  of  the  procedure  in  the  Circuit  Court: 
Redsecker  v.  Wade,  69  Or.  153  (134  Pac.  5,  138  Pac. 
485,  Ann.  Cas.  1916A,  269) ;  Ellis  v.  Ahhott,  69  Or.  234 
(138  Pac.  488). 

2.  By  motion  and  affidavit  the  plaintiff  contends 
that  the  ruling  of  the  Circuit  Court  on  the  motion  for 
new  trial  there,  as  noted  above,  was  not  included  in  the 
bill  of  exceptions.  We  do  not  decide  whether  it  was  or 
not,  for,  if  it  was,  it  would  not  affect  the  result.  From 
the  files  connected  with  the  matter,  it  appears  that  the 
only  reason  specified  for  a  new  trial  in  the  Circuit 
Court  was  thus  expressed : 

**  Error  in  law  occurring  at  the  trial  in  the  admission 
and  rejection  of  evidence  objected  to  by  the  defendant 
to  which  rulings  the  defendant  excepted.  * ' 

On  principle  this  is  likewise  too  indefinite  to  support 
any  relief  for  the  moving  party,  and  could  not  be  con- 
sidered here,  although  there  had  been  no  question 
about  its  inclusion  in  the  bill  of  exceptions. 

The  judgment  is  affirmed.  Affibmbd. 

Mb.  Chief  Justicb  Moobe^  Mb.  Justioe  MoBbidb  and 
Mb.  Justice  Benson  concur. 
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Argaed  Febrnarj  11,  modified  February  29,  1918. 

LOGAN  V.  PARSON. 

(155  Pac.  365.) 

8al60 — ^Frand — ^Mlsrepresentationfl — Suffldency  of  ETidonoo. 

1.  In  suit  by  automobile  buyers  to  cancel  the  notegiven  for  tbe 
ear  and  to  recover  the  money  paid,  evidence  held  insuisCient  to  show 
that  the  seller  of  the  car  made  any  falae  representations  as  to  its  con- 
dition as  alleged. 

[As  to  caveat  enipior  in  sales  of  personal  property,  see  note  in 
102  Am.  St.  Bep.  607.] 

Partnership— Liability  on  Note— Partner  not  a  Signatory. 

2.  A  member  of  a  firm  which  bought  an  automobile,  who  did  not 
sign  the  note  given  by  his  partner  for  part  of  the  price,  was  not 
liable  on  the  note,  the  signing  partner  being  alone  liable  thereon. 

From  Multnomah :  William  N.  Gatbns,  Judge. 

Department  2.    Statement  by  Mr.  Justice  ELabris. 

H.  B.  Parson  and  A.  M.  H.  Parson  are  husband  and 
wife.  It  is  admitted  by  the  pleadings  that  John  C. 
Logan  and  William  Brown  **have  been  and  now  are 
partners  doing  business  under  the  firm  name  and  style 
of  Logan  &  Brown.  * '  A.  M.  H.  Parson  owned  an  au- 
tomobile which  the  plaintiffs  agreed  to  purchase  for 
$1,200.  On  September  9, 1913,  the  plaintiffs  paid  $150 
in  cash,  Brown  gave  his  note  for  $50,  payable  to  A.  M. 
H.  Parson,  and  Logan  &  Brown  signed  a  contract  note 
for  $1,000,  the  balance  of  the  purchase  price.  The  con- 
tract note  obligated  the  makers  to  pay  to  A.  M.  H.  Par- 
son the  sum  of  $1,000,  payable  in  monthly  installments 
of  $55,  the  first  installment  to  be  paid  on  October  9, 
1913 ;  A.  M.  H.  Parson  is  bound  to  *  *  sell,  transfer  and 
deliver**  the  automobile  to  the  plaintiffs  upon  the  pay- 
ment of  the  amount  stated  in  the  note;  after  reciting 
that  the  ** property  has  been  intrusted  to  the  care  of" 
the  plaintiffs,  it  is  stipulated  *  *  that  said  property  so  in- 
trusted is  the  property  of  *'  A.  M.  H.  Parson  until  the 
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note  is  fully  paid,  Logan  &  Brown  agreeing  to  keep  the 
car  in  good  repair  and  to  keep  the  property  insured  for 
not  less  than  $800 ;  and  the  instrument  further  provides 
that  in  case  of  default  in  any  installment,  A.  M.  H.  Par- 
son shall  have  the  option  to  *  *  receive  back  such  personal 
property*'  or  to  ** insist  upon  the  payment  of  the  full 
sum  •  •  and  to  decline  to  receive  back  said  personal 
property,  in  which  event  the'*  signers  are  to  be  liable 
for  the  full  sum  agreed  to  be  paid.  On  September  16, 
1913,  A.  M.  H.  Parson  indorsed  the  $1,000  note  to  the 
defendant  Charles  R.  Frazier  to  be  applied  on  the  price 
of  an  automobile  purchased  from  Frazier.  About  Oc- 
tober 10th,  Logan  paid  to  Frazier  an  installment  of  $55 
on  the  note.  Claiming  that  the  transaction  had  been 
effected  by  means  of  fraudulent  representations  made 
by  H.  B.  Parson,  who  conducted  the  negotiations  for 
A.  M.  H.  Parson,  the  plaintiffs  commenced  this  suit  on 
November  15,  1913,  for  the  purpose  of  canceling  the 
$1,000  note  and  recovering  the  money  paid.  The  com- 
plaint alleges  that : 

H.  B.  Parson  *  *  represented  to  said  plaintiffs  that  the 
engines,  motors  and  cylinders  were  in  perfect  repair; 
that  they  were  the  same  engines,  motors,  and  cylinders 
belonging  to  and  being  a  part  of  said  car  at  the  time 
said  car  was  sent  from  the  factory.  That  said  car  had 
not  been  used  very  much,  and  had  not  been  run  more 
than  2,000  miles  and  had  not  been  mistreated  or  mis- 
used. That  he  was  a  finished  mechanic  and  an  expert 
automobile  man,  and  therefore  acquainted  with  the 
mechanism  of  all  parts  of  the  car,  and  that  he  had  ex- 
amined, cared  for,  and  was  thoroughly  acquainted  with 
the  machinery  and  tires  and  axles  and  wheels  and  all 
parts  of  said  car,  and  that  he  had  always  oiled,  ex- 
amined, and  cared  for  this  car  himself,  and  could  there- 
fore, and  did  guarantee  and  represent  to  said  plaintiffs 
that  said  automobile  had  been  and  now  was  in  perfect 
order  and  good  workable  condition  in  every  part  and 
as  a  whole.'' 
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The  plaintiffs  also  allege  that  they  **do  not  believe 
that  said  defendant  Charles  B.  Frazier  ever  paid  any 
valuable  consideration  for  said  contract,  ^  ^  and  the  com- 
plaint proceeds  to  allege  that  the  transfer  of  the  $1,000 
note  to  Frazier  was  only  a  pretense  and  was  made  for 
the  purpose  of  having  Frazier  enforce  the  collection  of 
the  amount  of  the  note  in  the  guise  of  an  innocent  pur- 
chaser. Frazier  answered  by  denying  the  charge  of 
fraud  against  him,  and  he  affirmatively  alleged  that  he 
was  an  innocent  purchaser  for  value,  and  that  before 
receiving  the  note  he  took  the  precaution  of  first  seeing 
Logan,  who  said  that  the  note  was  all  right  **and  would 
be  paid  in  accordance  with  the  terms  thereof/^  After 
alleging  ownership  of  the  instrument  and  failure  to 
make  the  stipulated  payments  Frazier  asks  for  a  judg- 
ment for  the  balance  due  on  the  $1,000  note. 

The  answer  filed  by  H.  B.  Parson  and  A.  M.  H.  Par- 
son denies  the  accusations  of  fraud,  alleges  that  A.  M. 
H.  Parson  owns  the  $50  note  signed  by  Brown,  and  asks 
for  a  judgment  for  the  amount  of  that  note.  The  Cir- 
cuit Court  f  oimd : 

That  Frazier  was  a  purchaser  of  the  $1,000  note  '*in 
due  course,  for  a  valuable  consideration,  and  without 
notice  of  any  infirmity  therein '  * ;  and  that  *  *  neither  the 
defendant  A.  M.  H.  Parson  or  H.  B.  Parson,  acting  as 
her  agent  or  otherwise,  made  any  false  or  fraudulent 
representations  to  plaintiffs,  or  either  of  them,  for  the 
purpose  of  inducing  them  to  purchase  said  auto- 
mobile. *  ^ 

The  trial  resulted  in  a  judgment  in  favor  of  Charles 
B.  Frazier  for  the  balance  due  on  the  $1,000  note,  and  a 
judgment  in  favor  of  A.  M.  H.  Parson  against  the 
plaintiffs  for  the  amount  due  on  the  $50  note  which  had 
been  signed  by  Brown  alone.    The  plaintiffs  appeal. 

Modified. 
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For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  McCants  Stewart. 

For  respondent,  Charles  R.  Frazier,  there  was  a 
brief  and  an  oral  argument  by  Mr.  John  H.  HaU. 

For  respondents,  A.  M.  H.  Parson  and  H.  B.  Par^ 
son,  there  was  a  brief  by  Mr.  Ben  C.  Dey. 

Mr.  Justice  Harris  delivered  the  opinion  of  the 
court. 

The  $1,000  note  was  received  by  the  defendant  Fra- 
zier on  the  purchase  price  of  a  Cadillac  automobile 
which  he  had  sold  to  Parson.  The  transaction  was  gen- 
uine, and  there  is  no  evidence  to  sustain  the  charge 
made  in  the  complaint  that  the  transfer  of  the  note  to 
Frazier  was  a  pretense  and  made  only  for  the  purpose, 
of  enabling  him  to  enforce  the  note  as  an  innocent  pur- 
chaser. 

The  remaining  question  is  whether  H.  B.  Parson 
made  false  representations  as  charged  in  the  com- 
plaint. There  is  a  sharp  and  irreconcilable  conflict  in 
the  testimony  of  the  interested  parties  as  to  whether 
Parson  made  the  statements  ascribed  to  him.  The  trial 
court  found  that  Parson  did  not  make  any  false  repre- 
sentations, and  that  finding  is  not  without  weight,  es- 
pecially where  the  testimony  of  the  litigants  is  difficult 
to  reconcile.  The  circuit  judge  saw  the  witnesses, 
heard  them  testify,  observed  their  appearance  and 
manner  of  testifying,  and  on  that  account  had  the  ad- 
vantage of  a  species  of  evidence  which  is  ofttimes  of 
much  weight  and  can  never  be  preserved  by  a  mere 
paper  recital  of  questions  and  answers:  Goff  y.  Kelsey, 
78  Or.  337  (153  Pac  103). 
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1,  2.  The  evidence  shows  that  the  automobile,  which 
was  sold  to  plaintiffs,  was  a  Peerless  touring  car  of  the 
1907  model.  Parson  bought  the  car  in  the  latter  part 
of  July,  1913,  from  W.  W.  Metzger,  who  had  acquired 
the  automobile  in  the  fall  of  1912.  Metzger  testified 
that  the  car  was  in  good  condition  when  he  bought  it, 
and  that  **it  was  in  good  condition  for  a  second-hand 
car'*  when  he  sold  it  to  Parson.  Commencing  with 
August  22,  1913,  Parson  used  the  automobile  for  hire 
on  the  streets  of  Portland.  Parson  employed  Brown 
as  a  chauffeur,  and  the  latter  drove  the  car  as  an  em- 
ployee of  Parson  from  August  22,  1913,  until  Septem- 
ber 9,  1913,  when  Brown  commenced  to  operate  the 
machine  for  hire  on  the  streets  of  Portland  for  the  part- 
nership of  Logan  &  Brown.  The  evidence  warrants 
the  conclusion  that  the  automobile  was,  as  stated  by 
Metzger,  in  good  condition  for  a  second-hand  car  when 
it  was  delivered  to  Parson.  Brown  was  an  experienced 
chauffeur,  and  had  been  driving  automobiles  **off  and 
on  for  eight  years.**  While  not  willing  to  say  that  he 
was  a  mechanic.  Brown  did  admit  that  he  could  tell  by 
the  sound  of  a  car  ** whether  she  is  working  all  right,** 
and  that  when  the  plaintiffs  ' '  took  this  car  over,  the  en- 
gine was  running  all  right.**  On  the  testimony  of 
Brown  himself  the  * '  engine  was  running  all  right  *  *  when 
the  plaintiffs  agreed  to  purchase  the  car.  It  is  a  sig- 
nificant fact  that  Brown  had  every  opportunity  to  be- 
come familiar  with  the  car,  and  it  is  fair  to  conclude 
that  he  had  a  knowledge  of  its  condition,  because 
Brown  operated  the  automobile  practically  all  of 
nearly  every  night  from  August  22d  until  September 
9lh,  and  the  fact  that  Brown  admits  that  the  engine 
was  running  all  right  argues  much  against  the  claim  of 
plaintiffs  that  the  engine  and  motors  were  out  of  repair 
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and  *'were  patched  and  made  of  parts  of  other  and 
different  motors,  engines,  and  cylinders/*  The  evi- 
dence shows  that  about  November  15,  1913,  when  this 
suit  was  commenced,  the  car  was  out  of  repair,  and 
that  it  would  require  an  expenditure  of  more  than  $250 
to  put  the  automobile  in  good  condition.  The  plain- 
tiffs claim  that  the  machinery  was  out  of  repair  on  Sep- 
tember 9th,  and  the  defendants  contend  that  the  dam- 
aged condition  of  the  car  is  to  be  traced  to  a  collision. 
An  axle  broke  on  September  13th,  but  with  that  excep- 
tion only  minor  repairs  were  necessary  until  September 
22d,  when  the  police  patrol  collided  with  the  auto- 
mobile and  seriously  damaged  it.  The  plaintiffs  con- 
tend that  the  collision  did  not  affect  the  machinery  or 
interior  parts,  but  only  damaged  such  exterior  parts  as 
the  bumper,  fender  and  lamp.  The  fact  remains,  how- 
ever, that  the  car  could  not  be  moved  by  its  own  power, 
and  it  was  'Howed  in"  by  another  automobile.  No 
good  purpose  can  be  served  by  discussing  the  details  of 
the  evidence,  but  it  is  sufficient  to  say  that  the  record 
shows  that  the  automobile  was  in  good  condition  for  a 
second-hand  car  when  Metzger  sold  it  to  Parson; 
Brown  admitted  that  the  engine  was  running  all  right 
up  until  September  9th ;  Logan  paid  an  installment  of 
$55  to  Frazier  on  October  10th,  and  Frazier  testified 
that  Logan  made  no  complaint  about  the  car  until  Octo- 
ber 25th,  when  the  latter  said:  '*!  can't  go  any  farther, 
the  machine  is  not  making  any  money  and  I  can 't  pay 
it.  *  •  I  want  to  get  rid  of  the  machine.*'  No  parti- 
cular objection  was  made  by  either  one  of  the  plaintiffs 
until  after  the  collision  with  the  police  patrol  on  Sep- 
tember 22d,  when  the  car  was  so  materially  damaged 
that  it  will  be  necessary  to  expend  about  $250  to  put 
the  car  in  good  running  condition.  The  plaintiffs  wish 
to  return  the  car  to  Parson  without  repairing  it,  claim- 
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ing  that  the  present  condition  of  the  interior  parts  is 
traceable  to  defects  which  existed  on  September  9th. 
The  defendants  contend  that  the  collision  was  the  cause 
of  the  damage  to  the  machinery,  and  in  our  opinion  it 
is  fair  to  conclude  from  a  careful  examination  of  the 
whole  record  that  the  damaged  condition  of  the  car  is 
largely,  if  not  entirely,  due  to  the  collision.  The  plain- 
tiffs have  failed  to  prove  that  Parson  made  any  false 
representations  as  alleged  in  the  complaint,  and  there- 
fore they  are  not  entitled  to  a  decree  annulling  the 
transaction.  The  trial  court  rendered  a  judgment  on 
the  $50  note  against  both  plaintiffs.  Logan  is  not 
liable  on  the  $50  note  because  he  did  not  sign  it,  and 
Brown  alone  is  liable  on  that  note. 

The  judgment  should  be  corrected  so  as  to  relieve 
Logan  from  any  liability  on  the  $50  note,  but  in  all 
other  respects  the  judgment  is  affirmed.      Modified. 

Mr.  Chief  Justice  Moore,  Mr.  Justice  Bean  and  Mr. 
Justice  Benson  concur. 


Argued  February  7,  modified  February  29,  1916. 

GUSTIN  V.  GUSTIN. 

(155  Pac.  370.) 

Divorce— Ornelty  and  Indignities — Sufficiency  of  Evidence. 

1.  In  a  wife's  suit  for  divorce  for  cruel  and  inhuman  treatment 
and  personal  indignities  rendering  her  life  burdensome,  evidence  held 
sufficient  to  sustain  decree  for  her. 

[As  to  divorce  on  the  ground  of  cruelty,  see  note  in  65  Am.  St. 

Sep.  ee.j 

Divorce— Division  of  Property— Eealty— Averment  and  Proof. 

2.  In  a  wife's  suit  for  divorce,  where  the  complaint  asserted  that 
the  description  of  the  husband's  realty  was  unknown,  and  asked  that 
as  soon  as  ascertained  it  might  be  inserted  in  the  complaint,  and  the 
property  divided,  and  the  only  description  of  the  property  in  evidence 
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was  the  hnsband's,  that  he  had  "lot  2,  block  39,  block  47,  and  lot  70 
in  block  32/'  which  would  sell  for  $1,200,  not  stating  the  state,  eountj 
or  city,  there  was  a  failure  of  averment  and  proof  as  to  the  realty, 
so  that  no  interest  therein  could  be  decreed  to  the  wife. 

DlTorce— Division  of  Property— Award  in  Lien  of  Realty. 

3.  In  a  wife's  suit  for  divorce,  where  there  is  a  failure  of  aver- 
ment and  proof  as  to  the  description  of  the  husband's  realty,  the  wife 
will  be  awarded  one  third  of  the  value  thereof  as  estimated  by  him  in 
hie  testimony. 

From  Clatsop :  James  A.  Eakin,  Judge. 
Department  2.    Statement  by  Mb.  Chief  Justiob 

MOOBE. 

This  is  a  suit  by  Laura  Gustin  against  Eli  Gustin 
for  a  divorce  on  the  alleged  ground  of  cruel  and  in- 
human treatment  and  personal  indignities  rendering 
her  life  burdensome.  The  complaint  is  in  the  usual 
form,  and  avers  that  the  plaintiff  is  entitled  to  a  share 
of  the  defendant's  real  and  personal  property,  which, 
it  is  asserted,  is  of  the  value  of  about  $5,000;  *Hhat 
the  description  of  said  real  property  is  at  the  present 
time  unknown  to  this  plaintiff,  and  plaintiff  asks  that 
as  soon  as  the  correct  description  is  known  the  same 
may  be  inserted  herein,  so  that  the  property  shall  be 
divided  between  plaintiff  and  defendant." 

The  material  allegations  of  the  complaint  having 
been  denied  in  the  answer,  the  cause  was  tried',  and 
from  the  testimony  taken  findings  of  fact  and  of  law 
were  made  in  accordance  with  the  averments  of  the 
complaint.    The  seventh  finding  of  fact  reads : 

**That  the  description  of  said  real  property  is  as 
follows:  Lot  twenty  (20)  in  block  thirty-two  (32)  in 
Adair's  Port  of  Upper  Astoria,  Clatsop  County,  State 
of  Oregon,  as  laid  out  and  recorded  by  John  Adair, 
and  subdivided  by  Bracker  &  Robb;  and  lot  two  (2) 
in  block  forty-seven  (47)  in  Port  Upper  Astoria,  Clat- 
sop County,  State  of  Oregon,  as  laid  out  and  recorded 
by  John  Adair/' 
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The  ninth  finding  is  as  follows : 

**That  $500  is  a  reasonable  amount  for  defendant  to 
pay  plaintiff  as  alimony  and  suit  money  in  addition 
to  what  has  already  been  paid. ' ' 

Predicated  on  these  findings  a  decree  of  divorce  was 
given  the  plaintiff  in  conformity  therewith,  from  which 
determination  the  defendant  appeals.        Modified. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Norblad  <&  Hesse,  with  an  oral  argument  by 
Mr.  A.  W.  Norblad. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Morris  A.  Goldstein  and  Mr.  Frank  S. 
Senn. 

Opinion  by  Mb.  Chiep  Justice  Moobe. 

1.  The  evidence  shows  that,  the  defendant's  wife 
having  died,  leaving  four  small  children,  he  sent  to 
Denmark  the  necessary  transportation  tickets,  where- 
upon his  wife's  niece  came  to  Astoria,  Oregon,  and 
began  keeping  house  for  him.  Thereafter  such  house- 
keeper and  the  defendant  were  married,  when  he  was 
49  years  old  and  she  only  18.  He  owned  a  good  home, 
had  been  for  many  years  superintendent  of  the  Astoria 
Box  Company,  at  a  good  salary,  was  sober  and  indus- 
trious, and  had  money  at  interest.  Soon  after  his 
second  marriage  he  purchased  a  piano  for  the  family 
and  the  plaintiff  took  music  lessons.  He  had  excellent 
credit  at  the  grocery  and  dry-goods  stores,  the  bills 
incurred  at  which  he  settled  at  the  end  of  each  month. 
Their  home  was  supplied  with  every  comfort  that 
would  tend  to  conduce  to  happiness.  The  plaintiff  was 
always  well  dressed  when  making  or  receiving  calls, 
and  she  moved  in  the  best  society  in  their  vicinity. 
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The  disparity  in  their  ages,  however,  seemed  to  em- 
phasize their  respective  likes  and  dislikes  for  matters 
relating  to  society  and  amusement.  Thus,  after  a  hard 
day's  work  in  the  mill,  he  was  anxious  to  spend  the 
evening  at  home,  while  she  enjoyed  going  to  dances 
held  at  a  Danish  lodge  of  which  they  were  members, 
but  to  which  he  rarely  accompanied  her.  He  com- 
plained to  her  of  the  monthly  bills  which  had  been  con- 
tracted, asserting  that  she  was  extravagant  in  these 
respects.  She  was  afflicted  with  kidney  trouble,  and 
he  found  fault  with  her  paying  money  for  medicines 
and  treatment  for  such  ailment.  Her  requests  for 
spending  money  were  usually  denied,  with  the  asser- 
tion that  he  had  none  to  bestow.  This  want  of  mutual 
sentiment  and  these  disagreements  begot  discontent 
upon  her  part,  and  in  consequence  thereof  she  left  him 
twice  prior  to  their  final  separation  on  June  10,  1914. 
On  one  of  these  occasions  they,  on  Jime  15,  1908,  sub- 
scribed their  names  to  a  writing  whereby  she  stipu- 
lated to  release  him  from  all  obligations  to  support 
her,  and  agreed  to  contract  no  liabilities  on  his  ac- 
count. At  the  same  time  she  also  executed  to  him  a 
quitclaim  deed  of  all  her  right,  title  and  interest  in 
and  to  the  real  property  particularly  described  in  find- 
ing of  fact  No.  7  as  hereinbefore  set  forth,  and  to 
other  realty  which  was  subsequently  sold  and  conveyed. 
Though  on  the  two  occurrences  mentioned  the  plain- 
tiff returned  to  the  defendant's  home,  their  happiness 
was  sometimes  disturbed  by  recurrences  of  fault-find- 
ing, ill  feeling  and  discord.  She  at  one  time,  desiring 
to  visit  Portland,  Oregon,  asked  him  for  money  with 
which  to  defray  the  expenses  of  the  trip.  Instead  of 
complying  with  her  request,  he  purchased  from  her  a 
silver  coffee  set,  which  she  had  received  from  Denmark 
as  a  wedding  present,  and  paid  her  $10  therefor.     She 
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wished  to  attend  the  Rose  Carnival  held  in  Portland 
in  Jnne,  1914,  and  again  asked  him  for  money  with 
which  to  make  the  journey.  He  informed  her  he  had 
only  $2.50  at  his  command,  which  sum  he  desired  to 
use  to  procure  a  pair  of  shoes.  Upon  her  solicitation 
to  borrow  the  necessary  amount  for  the  purpose  of  the 
trip,  he  refused  to  comply  with  her  request,  whereupon 
she  informed  him  that  unless  he  secured  the  money 
which  she  desired,  she  would  leave  him.  The  plaintiff 
testified  that  on  the  following  morning  the  defendant 
ordered  her  out  of  the  house,  saying,  if  she  did  not  go, 
he  would  throw  her  out,  and,  taking  a  chair,  he  threat- 
ened to  strike  her  with  it,  and  she  was  then  obliged 
to  leave  their  house.  After  the  defendant  had  gone 
to  his  work,  the  plaintiff  visited  a  store  and  obtained 
on  his  account  a  loan  of  $10,  and  also  secured  in  the 
same  manner  a  new  trunk,  into  which  she  packed  the 
silver  coffee  set  which  she  had  previously  sold  him,  and 
also  stored  her  wearing  apparel  and  other  personal 
property,  and,  going  to  Portland,  Oregon,  she  secured 
employment  as  a  house  servant  in  a  private  family. 
The  plaintiff  further  testified  that  in  the  presence  of 
others  the  defendant  frequently  cursed  and  swore  at 
her,  calling  her  vile  and  opprobrious  names.  She  is 
corroborated  in  these  particulars  by  the  testimony  of 
her  uncle,  Ernest  V.  Jensen,  and  by  that  of  her  sister, 
Mrs.  Crum.  Their  sworn  declarations  are  much  weak- 
ened, however,  by  the  manifest  interest  they  seemed 
to  have  in  the  plaintiff's  cause  and  the  prejudice  they 
manifested  toward  the  defendant.  The  latter  had 
loaned  $45  to  Mr.  Jensen,  who  appeared  to  resent  the 
suggestion  that  any  part  of  that  sum  should  be  repaid. 
Mrs.  Crum's  husband  was  accidentally  killed  in  a  log- 
ging camp  near  Astoria,  Oregon,  leaving  her  and  a 
small  child,  who  thereupon  came  to  the  defendant's 
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home,  where  they  lived  several  months.  He  com- 
plained to  his  wife  about  being  compelled  to  furnish 
board  and  lodging  for  his  sister-in-law  and  her  child, 
whereupon  the  child  was  left  at  his  home,  while  its 
mother  secured  employment  at  a  hotel.  He  continued 
to  find  fault,  however,  because  the  child  was  allowed 
to  remain  at  their  home.  The  plaintiff's  sister  was 
aware  of  such  opposition,  and  undoubtedly  felt  ag- 
grieved at  his  conduct  in  this  particular.  Whether  or 
not  her  testimony,  or  that  of  her  uncle,  Mr.  Jensen, 
was  warped  thereby,  was  for  the  trial  court  to  deter- 
mine in  the  first  instance. 

The  plaintiff's  counsel,  on  the  cross-examination  of 
the  defendant,  referring  to  Mrs.  Crum  and  to  Mr.  Jen- 
sen, and  also  alluding  to  Mrs.  Gustin,  inquired: 

**Well,  I  think  they  were  the  only  ones  that  had  tes- 
tified that  you  had  sworn  and  cursed,  used  vile  lan- 
guage, and  applied  vile,  mean  and  indecent  epithets  to 
her  at  sundry  and  various  times ;  have  you  ever  done 
sol'' 

The  witness  replied : 

**No,  sir. 

*'Q.  Did  you  ever  swear  at  her  in  your  life! 

**A.  Not  that  I  remember  of." 

On  redirect  examination  the  defendant's  counsel,  re- 
ferring to  the  plaintiff  and  to  the  averments  of  the  com- 
plaint, inquired  of  the  witness : 

*  *  Did  you  ever  call  her  any  such  names  as  b— h,  son 
of  a  b — h,  or  tell  her  to  go  to  h — If" 

He  answered : 

*^No,  sir;  not  to  my  recollection." 

His  other  answers  to  questions  imputing  to  him  acts 
of  cruel  and  inhuman  treatment  of,  and  personal  in- 
dignities toward  the  plaintiff,  as  testified  to  by  her, 
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Mrs.  Cnim  and  Mr.  Jensen,  received  emphatic  denials. 
When  replies  so  quoted  are  read  in  conjunction  with 
all  other  answers  given  by  the  defendant,  it  would  seem 
that  he  was  in  doubt  as  to  whether  or  not  he  had  made 
the  observations  or  pronounced  the  imprecation  at- 
tributed to  him.  Considering  these  uncertain  answers, 
in  connection  with  the  positive  testimony  given  by  the 
plaintiff,  corroborated  as  it  is  by  the  sworn  statements 
of  Mrs.  Crum  and  Mr.  Jensen,  and  rememberilng  that 
the  trial  court  saw  all  the  witnesses,  and  thus  had  an 
opportunity  to  note  their  manner  and  appearance  when 
giving  their  testimony,  it  is  believed  the  plaintiff  was 
properly  granted  a  decree  of  divorce. 

2.  There  are  no  offspring  as  a  result  of  this  mar- 
riage, and  hence  the  only  remaining  question  to  be  con- 
sidered is:  What  would  be  an  equitable  division  of 
the  defendant's  property  in  order  properly  to  support 
and  maintain  the  plaintiff!  The  averment  of  the  com- 
plaint with  respect  to  the  asserted  inability  of  plain- 
tiff's counsel  properly  to  describe  the  defendant's  real 
property,  as  hereinbefore  quoted,  was  not  amended  at 
the  trial.  It  will  be  kept  in  mind  that  a  copy  of  the 
quitclaim  deed,  imdertaken  to  be  executed  by  the  plain- 
tiff to  the  defendant,  was  received  in  evidence.  The 
real  property  described  in  the  attempted  conveyance 
imdoubtedly  furnished  the  evidence  upon  which  the 
part  of  the  decree  awarding  to  the  plaintiff  one  third 
of  the  premises  is  predicated.  This  deed,  though 
signed,  sealed,  witnessed,  acknowledged  and  delivered 
June  15,  1908,  was  not  filed  for  record  until  six  years 
and  one  day  thereafter.  The  defendant,  referring  to 
60.90  acres  of  land  described  in  that  deed,  testified  that 
such  real  property  had  been  sold  prior  to  the  com- 
mencement of  this  suit,  and  that  the  proceeds  arising 
^rom  such  sale,  $2,550,  had  been  loaned  and  was  se- 
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cured  by  mortgages,  giving  the  several  sums  so  loaned. 
On  cross-examination,  in  answer  to  the  inquiry, ' '  How 
much  property  have  you  got,  Mr.  Gustint'*  the  witness 
replied : 

''I  have  got  lot  2,  block  39,  block  47,  and  lot  70  in 
block  32,  besides  these  notes  and  mortgages  that  I 
have.  *  * 

*'Q.  What  would  it  sell  for? 

*'A.  Well,  I  could  not  tell  you,  some  $1,200  maybe, 
if  you  want  to  sell  it.  *  * 

*'Q.  Any  encumbrances  on  this  property  1 

*'A.  No,  sir.'* 

Comparing  the  description  of  the  real  property  as 
given  by  the  defendant  with  the  recital  thereof  found 
in  the  deed  and  in  the  findings  and  decree,  it  will  be 
seen  that  the  witness  omits  the  state,  county,  city  or 
addition  thereof  in  which  the  lots  are  situated;  that 
one  of  the  lots  is  not  identified,  and  the  other  only  par- 
tially so,  if  it  be  assumed  that  block  39,  as  first  stated, 
was  intended  to  be  corrected  to  mean  block  47.  No 
other  evidence  was  offered  tending  to  show  the  real 
property  specified  in  the  decree  constituted  the  prem- 
ises which  were  owned  by  the  defendant  at  the  time  of 
the  trial.  There  was  therefore  a  failure  of  averment 
and  proof  in  this  particular,  and,  this  being  so,  no  in- 
terest in  the  defendant's  real  property  will  be  decreed 
to  the  plaintiff,  and  she  will  be  barred  from  asserting 
any  right,  title  or  estate  therein. 

3.  The  only  estimate  of  the  value  of  the  defendant's 
property  was  given  by  him,  wherein  he  states  the  lots 
would  in  his  opinion  sell  for  $1,200  and  that  the  mort- 
gages which  he  held  evidenced  loans  of  $2,550,  mak- 
ing a  total  of  $3,750.  The  sum  of  $500,  which  was 
awarded  to  the  plaintiff,  will  be  affirmed.  Instead  of 
giving  her  an  interest  in  the  defendant's  real  property, 
she  will  be  awarded  one  third  of  the  value  thereof,  as 
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estimated  by  him,  or  $400,  thus  making  the  sum  to  be 
awarded  $900.  One  third  of  this  sum  to  be  paid  within 
30  days  from  the  time  the  mandate  herein  is  entered 
in  the  lower  court,  one  third  of  such  sum  payable  in 
one  year,  and  the  remainder  in  two  years  from  that 
time,  the  deferred  payments  to  bear  6  per  cent  interest 
per  annum  until  paid,  and  to  be  a  lien  on  any  and  all 
real  estate  owned  by  the  defendant  until  such  sum  is 
paid. 

The  decree  appealed  from  will  therefore  be  modified, 
and  one  entered  here  according  to  the  views  expressed 
in  this  opinion.  Modified. 

Mb.  Justice  Bean,  Mr.  Justice  Burnett  and  Mr. 
Justice  Harris  concur. 


Argued  February  10,  affirmed  February  29,  1916. 

BAMFOED  V.  VAN  EMON  ELEVATOR  CO.* 

(155  Pac.  373.) 

Judgment — ^Pieadlng— Recovery. 

1.  A  plaintiff  can  recover  only  on  the  ground  of  the  negligence 
alleged  in  the  complaint. 

Negligence — ^Personal  Injuries — ^Liability  of  Elevator  Manufacturer. 

2.  The  manufacturer  of  an  elevator  was  liable  to  one  injured  by 
reason  of  defects  while  riding  thereon  after  delivery  to  the  purchaser 
only  if  such  elevator  was  defective  in  original  construction  or  instal- 
lation. 

Negligence  —  Personal  Injuries  Against  Elevator  Manufacturer  —  In- 
struction— Propriety  Under  Pleading. 

8.  In  suit  by  a  passenger  on  an  elevator  against  the  elevator 
manufacturer,  where  the  plaintiff  alleged  that  at  the  time  of  the  ac<:i- 
dent  the  elevator  was  defective,  and  that  it  was  negligently  operated 
by  the  manufacturer's  servant  in  charge,  there  being  no  dispute  but 

*0n  the  liability  of  manufacturer,  packer  or  vender  to  persons  not 
in  privity  of  contract  for  injuries  from  defects  in  article  sold,  see 
notee  in  19  L.  R.  A.  (N.  8.)  923;  48  L.  B.  A.  (N.  8.)  213. 

Kbpobtek. 
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that,  as  between  the  owner  of  the  building  and  the  elevator  eompanj, 
the  apparatus  had  been  completed  and  accepted  before  the  accident, 
and  was  beine  used  by  the  tenant  for  its  own  purposes,  the  court 
properly  excluded  faulty  construction  as  an  element  of  the  liability  of 
the  rtevatoT  company. 

Kegligrace— Penonal  Injuries— Eleyator— Liability  of  Manufacturer. 

4.  An  elevator  company  whose  elevator  had  been  completed  and 
accepted  and  was  being  used  by  the  tenant  of  the  building  for  its  own 
purposes  before  a  passenger  was  injured  thereon  by  reason  of  defects 
arising  after  acceptance  was  not  liable  for  such  injuries. 

KegUgence— Injnilea  on  Elevator-^Action — Instruction. 

5.  In  an  action  for  injuries  agaiust  an  elevator  company  which 
installed  an  elevator  in  a  building,  and  thereafter,  by  contract  with 
the  tenant,  became  responsible  for  the  operation  of  the  car,  an  in- 
struction tnat,  if  the  jury  found  that  the  accident  was  not  caused  by 
the  act  of  its  employee  or  the  operator  of  the  elevator,  verdict  should 
be  for  the  elevator  company,  was  proper  as  fairly  submitting  the 
issue  against  the  company  on  the  only  fault  imputable  to  it  under  the 
evidence  that  the  elevator  had  been  accepted  by  the  tenant  before 
the  accident  and  the  pleadings  that  the  accident  was  caused  by  the 
lack  of  skill  of  the  elevator  company's  operator. 

Kegllgwce— Injuries  on  Elevator— Action— Instmctlon. 

6.  In  an  action  against  an  elevator  company  which  installed  an 
elevator  for  injuries  to  a  passenger  after  acceptance  of  the  apparatus 
by  the  tenant  of  the  building,  the  company  having  contracted  to  oper- 
ate the  elevator,  where  the  evidence  was  undisputed*  that  the  elevator 
had  been  accepted  by  the  tenant  before  the  accident  and  was  being 
used  for  its  own  purposes,  while  the  plaintiff  pleaded  that  the  acci- 
dent was  caused  by  the  negligence  of  the  elevator  company's  operator, 
instructions  that  such  company  was  not  responsible  for  defects  in  the 
ways,  means,  tools  or  appliances  used  by  its  employee  in  operating 
the  elevator  were  proper. 

[As  to  liability  of  proprietor  of  elevator  for  injuries  to  person 
other  than  passenger,  see  note  in  Ann.  Cas.  1914B,  373.] 

From  Multnomah :  BLbnby  E.  McGinn,  Judge. 

Department  2.    Statement  by  Mr.  Justice  Bubnbtt. 

This  is  an  action  by  Lela  F.  Bamford  against  the 
Van  Emon  Elevator  Company,  a  corporation,  Mult- 
nomah Security  Company,  a  corporation,  Broadway 
Realty  Company,  a  corporation,  R.  M.  Gray  and  Harry 
B.  Wood,  to  recover  damages  for  personal  injuries. 

It  is  alleged  in  the  complaint  concerning  the  Van 
Emon  Elevator  Company,  defendant,  that  on  the  day 
of  the  accident  complained  of,  September  15,  1913,  it 
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was  operating  the  passenger  elevators  in  the  Broad- 
way Building,  in  Portland,  by  virtne  of  a  contract  and 
agreement  with  all  the  other  defendants,  who  are  thus 
described:  The  Multnomah  Security  Company  is  the 
owner  in  fee  of  the  building ;  Gray  is  the  lessee  of  the 
owner;  Wood  the  sublessee  of  Gray;  and  the  Broad- 
way Eealty  Company  the  assignee  of  Wood.  In  the 
eighth  paragraph  the  complaint  avers : 

*'That  the  defendants  have  installed  and  maintain 
and  operate  the  said  elevators  in  said  building  for  the 
use  of  the  tenants  of  the  several  offices  therein,  and  the 
public,  in  coming  and  going  to  and  from  the  said  sev- 
eral offices  in  said  building. ' ' 

The  plaintiff  says,  in  substance,  that  on  the  day  men- 
tioned she  entered  one  of  those  elevators  at  the  ground 
floor  for  the  purpose  of  going  to  the  office  of  a  dentist 
on  the  fifth  floor;  that  when  she  started  to  alight  at 
her  destination  the  elevator  was  stopped  by  the  opera- 
tor so  that  the  floor  thereof  was  on  a  level  with  that 
of  the  corridor,  and  after  he  had  opened  the  door,  and 
while  she  was  in  the  acf  of  stepping  from  the  elevator, 
it  suddenly  and  without  warning  dropped  about  six 
inches  with  a  jerk,  whereby  she  was  thrown  to  the  floor 
of  the  corridor  breaking  her  arm.  It  is  charged  that 
at  the  time  the  elevator  was  defective  in  certain  par- 
ticulars. The  accusation  against  the  Van  Emon  Ele- 
vator Company  is  contained  in  these  excerpts  of  the 
complaint : 

''That  the  operator  of  said  elevator,  an  employee  of 
the  Van  Emon  Elevator  Company,  was  inexperienced, 
unskilled  and  unfit  to  perform  the  duties  of  an  operator 
of  said  elevator ;  that  the  said  operator  did  not  under- 
stand the  mechanism  of  said  elevator,  was  not  experi- 
enced in  the  use  thereof,  and  because  of  his  unfitness 
and  lack  of  skill  the  operator  of  said  elevator  did  not 
hold  said  elevator  in  position  on  the  fifth  floor  of  said 
building,  but  carelessly  and  negligently  permitted  and 
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allowed  the  elevator  to  drop  and  fall  while  plaintiff  was 
in  the  act  of  alighting  from  said  elevator,  causing  her 
the  injuries  herein  set  out. 

*  *  That  the  said  operator  of  said  elevator,  who  at  the 
time  was  an  employee  of  the  Van  Emon  Elevator  Com- 
pany, carelessly  and  negligently  operated  said  elevator, 
and  carelessly  and  negjigently  failed  and  neglected  to 
hold  the  same  while  plaintiff  was  alighting  therefrom, 
and  because  of  his  careless  and  negligent  failure  to 
hold  the  said  elevator  in  place,  the  same  fell  while 
plaintiff  was  in  the  act  of  alighting  therefrom,  and 
caused  her  the  injuries  herein  set  out." 

The  Van  Emon  Elevator  Company  answered  deny- 
ing all  the  allegations  of  the  complaint,  except  as  ad- 
mitted in  its  affirmative  answer.  It  stated  that  the 
only  connection  it  had  with  the  elevator  was  by  virtue 
of  a  proposition  made  by  it  to  the  Broadway  Realty 
Company  and  accepted  by  the  latter  as  here  set  out : 

''Van  Emon  Elevator  Company. 

**  Portland,  Oregon,  Sept  2,  1913. 
''The  Broadway  Realty  Company,  Broadway  Building, 
Portland,  Oregon. 
"Gentlemen:  In  consideration  of  your  paying  to  us 
the  sum  of  one  hundred  dollars  ($100.00)  per  month 
on  the  last  day  of  each  and  every  month  for  a  period 
not  to  exceed  three  months,  the  Van  Emon  Elevator 
Company  will  agree  to  furnish  two  competent  elevator 
operators  for  the  two  passenger  elevator  cars  operat- 
ing in  the  Broadway  Building,  and  you  will  furnish 
the  services  of  your  janitor  free  of  charge  for  two 
hours  each  day  between  12  m.  and  2  o'clock  p.  m.  It 
is  understood  that  these  operators  will  at  once  be  dis- 
charged and  others  employed  in  their  places  if  they 
should  prove  offensive  to  the  Broadway  Realty  Com- 
pany or  its  tenants.  It  is  further  understood  that  this 
contract  may  be  terminated  on  one  week's  notice,  at 
the  will  of  either  party. 

"[Signed]     Van  Emok  Elbvatob  Company, 

"W.  F.  Patton, 
' '  Secretary. 
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'* Accepted  and  confirmed  by  the  Broadway  Realty 
Company. 

'^Habby  E.  Wood, 
**  President.^' 

It  says  it  furnished  the  two  operators  as  employees 
of  the  Broadway  Realty  Company,  that  the  elevators 
were  in  good  condition,  and  that  the  plaintiff's  injury 
was  caused  by  her  negligence  in  stepping  out  of  the 
car.  The  new  matter  is  challenged  by  the  reply.  The 
court  dismissed  the  action  as  to  all  the  defendants 
except  the  Van  Emon  Elevator  Company  and  the 
Broadway  Realty  Company,  and  a  jury  trial  resulted 
in  a  verdict  and  judgment  in  their  favor.  On  appeal 
by  the  plaintiff  she  assigns  as  error  the  giving  of  the 
following  instructions  to  the  jury : 

**  (1)  If  you  find  from  the  evidence  that  the  accident 
complained  of  was  not  caused  by  the  act  of  an  em- 
ployee or  the  operator  of  the  elevator,  then  your  ver- 
dict should  be  in  favor  of  the  Van  Emon  Elevator 
Company. 

**  (2)  If  you  find  from  the  evidence  that  the  accident 
occurred  as  set  out  and  described  in  plaintiff's  com- 
plaint, and  that  said  accident  was  caused  by  a  defect  in 
the  ways  and  means,  tools  or  appliances  used  by  the 
employee  operating  the  said  elevator,  then  your  verdict 
should  be  in  favor  of  the  Van  Emon  Elevator  Company. 

**(3)  The  faulty  construction  of  the  elevator,  or  if 
the  elevator  had  become  defective,  cannot  be  charged 
against  the  Van  Emon  Elevator  people." 

Apfibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Hayward  H.  Riddell  and  Mr.  H.  Daniel,  with  an 
oral  argument  by  Mr.  Riddell. 

For  respondents  there  was  a  brief  over  the  name  of 
Messrs.  Sheppard  <&  Brock,  with  an  oral  argument  by 
Mr.  C.  A.  Sheppard. 
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Mr.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

!•  On  the  appeal  the  contest  is  waged  between  the 
plaintiff  and  the  Van  Emon  Elevator  Company.  It 
is  a  principle  laid  down  in  Knahtla  v.  Oregon  Short 
Line  Ry.  Co.,  21  Or.  136  (27  Pac.  91),  and  followed 
to  the  present  day,  that  a  plaintiff  can  recover  only 
on  the  ground  of  negligence  alleged  in  the  complaint. 
It  will  be  observed  that  carelessness  of  operation  is 
attributed  to  the  Van  Emon  Elevator  Company.  The 
complaint  does  not  state  that  the  machinery  in  ques- 
tion was  defective  when  installed  in  the  building.  On 
the  other  hand,  as  noted  above,  it  describes  the  injury 
as  happening  on  September  15,  1913,  and  goes  on  to 
say  in  the  twelfth  paragraph  '*that  the  said  elevator 
was  at  said  time  defective.'* 

At  the  argument  the  whole  effort  of  the  plaintiff  was 
to  apply  the  doctrine  taught  by  some  authorities  as 
exceptions  to  the  general  principle  to  the  effect  that, 
where  one  knowing  the  purpose  to  which  it  is  to  be 
devoted  erects  an  inherently  dangerous  structure,  he 
is  liable  to  whosoever  may  be  injured  thereby  when 
rightfully  employed  in  the  ordinary  use  of  the  same. 
A  very  well-considered  case  cited  by  the  plaintiff  on 
that  subject  is  Huset  v.  J.  I.  Case  Threshing  Machine 
Co.,  120  Fed.  865  (57  C.  C.  A.  237,  61  L.  R.  A.  303),  in 
which  the  opinion  was  written  by  Judge  Sanborn.  It 
was  there  stated,  in  substance,  that  the  general  rule 
is  that  a  contractor,  manufacturer  or  vender  is  not 
liable  to  third  parties  who  have  no  contractual  rela- 
tion to  him  for  negligence  in  the  construction,  manu- 
facture or  sale  of  the  articles  he  handles.  The  learned 
jurist  points  out  three  exceptions:  The  first  is  where 
the  manufacture  of  foods  and  poisons  is  involved  in 
which  the  person  making  them  is  liable  to  anyone  who 
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is  injured  by  his  negligence  irrespective  of  any  con- 
tract; the  second  is  where  the  manufacturing  owner 
invites  the  use  of  a  defective  machine  by  the  person 
injured ;  and  the  third  is  where  he  makes  and  sells  an 
article  or  machine  necessarily  dangerous  without  giv- 
ing notice  of  the  danger.  The  principle  included  in 
the  third  exception  was  involved  in  the  case  of  Peter- 
son  V.  Standard  OU  Co.,  55  Or.  511  (106  Pac.  337,  Ann. 
Cas.  1912 A,  625),  where  the  defendant  was  held  liable 
to  a  housekeeper  who  was  injured  by  an  explosion 
of  ^tillate  sold  by  it  in  a  drum  labeled  **  Water  White 
Oil, ' '  warranted  by  the  label  not  to  bum  under  120  de- 
grees Fahrenheit,  open-fire  test.  The  injured  woman 
was  the  employee  of  one  who  purchased  from  the  mer- 
chant to  whom  the  defendant  sold  the  article  under  the 
false  label;  yet  her  administrator  was  allowed  to  re- 
cover from  the  company  which  first  started  the  dan- 
gerous substance  into  the  diannels  of  trade  under  the 
wrong  designation. 

2-6.  This,  however,  is  not  the  charge  against  the 
Van  Emon  Elevator  Company.  Taking  the  plaintiff 
at  her  word,  the  machinery  was  defective  on  the  day 
of  the  accident.  It  is  not  charged  that  there  was  any 
fault  in  its  original  construction  or  installation,  and 
such  a  state  of  facts  must  be  pleaded  and  proven  if 
the  builder  is  to  be  held  liable  for  injuries  happening 
after  delivery  of  the  elevator.  Moreover,  as  a  ques- 
tion of  fact,  there  is  no  dispute  in  the  testimony  but 
that  as  between  the  owner  of  the  building  and  the  ele- 
vator company,  the  elevator  had  been  completed  and 
accepted  before  the  accident,  and  was  being  used  by 
the  tenant  for  its  own  purposes.  It  is  plain  that  under 
such  an  uncontroverted  state  of  the  evidence  the  court 
was  right  in  excluding  faulty  construction  as  an  ele- 
ment of  the  liability  of  the  Van  Emon  Elevator  Com- 

19  Or.— 26 
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pany ;  for  it  could  not  be  blamed  for  defects  that  hap- 
pened after  it  completed  its  undertaking  and  delivered 
the  machine,  although  it  afterward  returned  and  under- 
took its  operation  under  contract  therefor.  Without 
so  deciding,  but  giving  to  its  offer  and  the  acceptance 
by  the  realty  company  above  quoted  the  construction 
most  favorable  to  the  plaintiff,  to  the  effect  that  it 
made  the  elevator  company  responsible  for  the  opera- 
tion of  the  car,  the  first  instruction  complained  of 
fairly  submits  to  the  jury  the  issue  against  the  eleva- 
tor company  on  the  only  fault  imputable  to  it  under 
the  evidence*  taken  in  connection  with  the  pleadings. 
It  is  consequently  a  just  statement  in  that  respect  to 
say  to  the  jury  that,  if  they  found  the  accident  was  not 
caused  by  the  act  of  an  employee  or  the  operation  of 
the  elevator,  the  verdict  should  be  in  favor  of  the  ele- 
vator company;  for  that  covered  the  only  charge  re- 
maining against  that  defendant.  On  the  same  prin- 
ciple the  other  two  instructions  were  correct  in  stating 
that  the  elevator  company  was  not  responsible,  and 
could  not  be  charged  with  defects  in  the  ways,  means, 
tools  or  appliances  used  by  the  employee  in  operating 
the  elevator. 
Finding  no  error,  the  judgment  is  aflSrmed. 

Apfibmbd. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  Beak  and 
Mb.  Justice  Habbis  concur. 

Mb.  Justice  Eakik  absent. 
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Argued  January  18,  affirmed  February  29,  1916. 

JOHNSON  V.  POETLAND  EY.,  L.  &  P.  CO.* 

(155  Pac.  375.) 

Oarrlen — ^Personal  Injury — Question  for  Jury — Negligence. 

1.  In  a  passenger's  action  for  personal  injury  when  the  street-car 
from  which  she  was  alighting  suddenly  started,  where  the  evidence 
creates  a  conflict  as  to  defendant's  negligence,  the  question  is  for  the 
jury. 

Appeal  and  Error — Verdict — Oondusiyeness. 

2.  When  a  cause  has  been  submitted  to  a  jury  under  a  proper 
charge  by  the  court,  and  there  is  any  evidence  to  support  the  verdict, 
the  Supreme  Court  will  not  disturb  it. 

Oarrier»— Aligltting  from  Oar— <kmtriT}ator7  Negligence. 

3.  It  cannot  be  said  as  a  matter  of  law  that  it  is  negligent  to 
alight  from  a  moving  car,  but  the  circumstances  attending  it  and  the 
speed  of  the  car  make  it  a  question  for  the  jury. 

Pleading— Discretion  of  Court — Trial  Amendment. 

4.  Under  Section  102.  L.  O.  L.,  permitting  the  court  to  allow 
amendments  to  the  pleadings  at  any  time  before  the  cause  is  sub- 
mitted, the  trial  court's  refusal  of  an  amendment  to  the  complaint 
after  argument  was  not  an  abuse  of  its  discretion,  where  all  the  cir- 
cumfitances  of  the  accident  to  the  plaintiff,  a  passenger,  appeared  to 
have  been  explained  to  the  jury  as  the  pleading  then  was. 

Garrien — Instructions — Misleading  Instruction. 

5.  In  a  passenger's  action  for  personal  injury,  where  the  charge 
was  correct  as  far  as  it  went,  the  plaintiff's  request  at  the  close  of 
the  charge  to  instruct  that  stepping  from  a  slowly  moving  street-car 
is  not  negligence  as  a  matter  of  law  was  properly  refused,  in  view  of 
the  time  when  made,  as  it  would  be  likely  to  be  understood  by  the 
jury  as  a  declaration  that  in  any  event  such  an  act  would  not  be 
negligence. 

Carriers — Passengers — ^l>egree  of  Care. 

6.  A  common  carrier  owes  to  its  passengers  the  highest  degree  of 
care,  prudence  and  foresight  consistent  with  the  practical  operation 
of  its  cars,  or  the  utmost  skill  and  care  consistent  with  its  business, 
in  view  of  the  instrumentalities  employed  and  the  danger  naturally 
to  be  apprehended. 

[As  to  who  are  passengers  in  case  of  street-cars,  see  note  in 
104  Am.  St.  Bep.  589.] 

Trial— Bequest  for  Instruction — ^Necessity. 

7.  Plaintiff,  in  an  action  against  a  street-car  company  for  personal 
injury,  if  he  desired  an  instruction  as  to  the  degree  of  care  required 
of  defendant,  or  upon  any  special  phase  of  the  case,  should  have 
framed  and  requested  proper  instructions. 

'Negligence  in  getting  on  or  off  street-car  in  motion  as  a  question 
of  law  or  fact  is  discussed  in  notes  in  38  L.  B.  A.  788;  30  L.  B.  A. 
(N.  8.)  271.  REPORTia. 
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From  Multnomah :  John  P.  Kavanaugh,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Beak. 

This  is  an  action  by  Louisa  Johnson  against  the 
Portland  Eailway,  Light  &  Power  Company,  a  cor- 
poration, to  recover  $10,000  damages  for  a  personal 
injury.  The  cause  was  tried  to  the  court  and  jury  and 
a  verdict  and  judgment  rendered  in  favor  of  the  defend- 
ant.   Plaintiff  appeals. 

On  March  11,  1912,  at  about  5:30  o^clock  p.  m., 
Louisa  Johnson  became  a  passenger  on  one  of  the  de- 
fendant's street-cars,  paying  her  fare  from  Fifth  and 
Washington  Streets,  in  Portland,  Oregon,  to  Alberta 
Street,  where  she  alighted.  The  route  of  her  car  was 
from  Fifth  and  Washington  easterly  to  Second ;  thence 
northerly  to  Burnside;  thence  easterly  to  Union 
Avenue;  thence  northerly  to  Alberta  Street.  Where 
the  two  latter  streets  cross  there  are  intersecting  car 
lines  with  a  switch,  and  the  track  on  Union  Avenue  is 
double.     The  complaint  alleges,  in  part,  as  follows : 

*'When  the  car  on  which  plaintiff  was  a  passenger 
reached  the  vicinity  of  Alberta  Street,  there  was  then 
in  front  of  it  another  and  a  disconnected  and  independ- 
ently operated  car  between  the  car  upon  which  plain- 
tiff was  a  passenger  and  Alberta  Street.  The  car  on 
which  plaintiff  was  a  passenger  came  to  a  dead  stop. 
Thereupon  this  plaintiff  started  to  debark  from  said 
car  and  was  leaving  the  car  from  the  front  end,  at  the 
right-hand  side  thereof.  In  the  said  front  end  of  such 
car  was  the  motorman  in  charge  of  the  propelling  ap- 
paratus of  said  car,  and  the  conductor  of  said  car  was 
m  close  proximity  to  this  plaintiff  and  near  the  front 
end  of  said  car  or  in  the  same.  Plaintiff  was  accom- 
panied on  said  trip  by  her  daughter,  and  both  plaintiff 
and  her  daughter  were  debarking  at  the  place  stated 
and  passed  immediately  by  the  said  motorman,  and 
while  plaintiff  was  in  the  act  of  alighting  from  such  car 
and  was  just  stepping  to  the  paved  street,  the  said  car, 
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without  notice  or  knowledge  to  plaintiff,  or  any  warn- 
ing or  signal  whatsoever  given  to  plaintiff,  was  care- 
lessly, recklessly,  negligently  and  wrongfully,  suddenly 
started  forward  with  great  force  and  violence  by  the 
servants  in  charge  and  control  thereof,  in  such  way  and 
manner  that  the  said  car  did  not  start  gradually  or 
easily,  but  lunged  forward,  and  thereby  this  plaintiff 
was  violently  thrown  from  said  car  and  precipitated 
to  the  hard-surfaced  street  beneath,  whereby  plaintiff 
was  injured,  bruised  and  contused  about  the  body  and 
limbs  and  was  made  sick  and  sore  all  over  her  body  and 
was  thereby  caused  to  suffer,  has  suffered,  and  now 
suffers,  grievous  and  extreme  physical  and  nervous 
pain  and  anguish. ' ' 

In  its  answer  the  defendant  denies  the  substance  of 
the  complaint,  and  in  its  affirmative  defense  sets  up 
that  the  accident  was  caused  by  the  negligence  of  plain- 
tiff, in  that  she  carelessly  and  negligently  walked, 
stepped  or  jumped  from  the  car  while  the  same  was 
in  motion  without  informing  the  motorman  or  any 
other  servant  or  agent  of  the  defendant  in  charge  of 
the  car  that  she  had  any  desire  to  alight  therefrom, 
and  that  she  did  so  without  giving  them  any  notice  of 
what  she  intended  to  do.  The  reply  put  in  issue  the 
affirmative  allegations  in  the  complaint. 

There  was  a  conflict  in  the  testimony.  That  of  plain- 
tiff tended  to  support  the  allegations  of  her  complaint. 
She  testified  to  the  effect  that  on  March  11,  1912,  at 
about  6  o^clock  p.  m.,  she  got  off  the  defendant's  car 
at  the  comer  of  Alberta  Street  and  Union  Avenue,  she 
and  her  daughter  being  the  last  to  leave  it,  the  other 
passengers  having  left  before  it  arrived  at  the  place 
of  the  accident;  that  at  the  time  of  the  accident  the 
conductor  was  in  the  front  end  of  the  car ;  that  the  car 
*' stopped  to  a  perfect  standstill'*  and  she  went  to  alight 
therefrom ;  that  she  was  in  front  of  her  daughter ;  that 
she  stepped  down  on  the  first  step  and  was  in  the  act 
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of  stepping  down  to  the  street  when  the  car  gave  a 
lunge  and  threw  her  down  and  injured  her;  that  she 
went  to  the  front  end  of  the  car  to  alight ;  that  the  car 
was  an  old-style  one  and  not  a  ^  *  pay-as-you-enter. ' ' 
Her  testimony  was  corroborated  by  her  daughter,  who 
stated,  in  substance,  that  the  car  had  come  to  its  reg- 
ular stopping  place  and  stopped  before  they  attempted 
to  alight,  and  just  as  they  were  in  the  act  of  stepping 
down  from  the  car  it  started  up  again.  On  cross-ex- 
amination, she  stated  that  there  was  another  car  right 
at  the  comer  just  ahead  of  the  one  on  which  they  rode; 
that  if  there  had  not  been  she  supposed  it  would  have 
gone  ahead  a  bit  about  a  car-length ;  that  when  the  car 
stopped  the  second  time  it  had  gone  about  a  car-length 
after  the  accident. 

The  gist  of  the  evidence  on  the  part  of  the  defendant 
was  as  follows : 

M.  A.  Hathaway,  the  motorman  on  the  car,  testified 
in  part  thus : 

'  *  Well,  that  evening  we  were  coming  out  on  the  trip- 
per, and  we  had  one  more  trip  to  make,  *  *  and  just 
as  we  came  up  over  Alberta  hill  north  on  the  avenue, 
I  seen  about  three  or  four  cars  at  the  intersection  of 
Alberta  and  Union  Avenue,  and,  in  order  to  keep  from 
stopping  the  car,  ♦  *  I  drifted  along  slow.  *  ♦  I  heard 
someone  screaming  when  we  were  right  close  to  the 
switch,  probably  a  car-length  and  a  half,  and  I  stopped, 
and  I  seen  a  lady  laying  on  the  ground  about  the 
middle  of  the  car  on  the  outside  about  half  a  car-length. 
Whether  this  woman  got  off  the  car  I  couldn't  say  to 
save  my  life. ' ' 

He  stated  that  he  had  not  made  any  previous  stop 
before  the  accident  and  started  up  again. 

John  J.  Seeley,  the  conductor,  testified  that  when  the 
accident  happened  he  was  standing  on  the  seat  chan- 
ging his  register,  and  the  car  was  moving ;  that  the  first 
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he  knew  of  the  accident  happening  he  heard  someone 
holler,  and  the  motorman  stopped  the  car  right  quick, 
and  he  looked  and  saw  the  woman  lying  on  the  ground ; 
that  the  place  where  the  accident  occurred  was  a  car- 
length  and  a  half  from  the  usual  stopping  place ;  that 
the  car  going  from  Meagley  Street  north  made  no  stop 
until  this  accident  happened. 

C.  G.  Ward,  a  mail-carrier,  testified  that  he  was  stand- 
ing on  the  curb  on  Union  Avenue,  about  80  feet  south 
of  the  line  of  Alberta  Street,  and  saw  the  accident 
happen;  that  the  car  was  moving  probably  between 
two  and  three  miles  per  hour  when  the  plaintiff  delib- 
erately walked  off  the  car,  stepping  backward ;  that  he 
thought  the  street  lights  were  on. 

Mrs.  Minnie  Hall  testified  that  she  was  standing  on 
the  comer  of  Union  Avenue  and  Alberta  Street  when 
the  car  mentioned  came  up ;  that  she  saw  the  plaintiff 
get  up  in  the  car,  walk  out  on  the  platform,  and  step 
off  while  it  was  moving  slowly.  It  appears  that  it  was 
rainy  at  the  time. 

Upon  the  trial  of  the  case,  after  the  argument  to  the 
jury  and  before  the  court  charged  that  body,  counsel 
for  plaintiff  requested  and  were  denied  an  amendment 
of  the  complaint  as  follows : 

**That  the  conductor  of  the  said  car  knew  that  this 
plaintiff  and  her  daughter  were  attempting  to  and 
would  alight  at  Alberta  Street,  and  took  no  care  or 
precaution,  gave  them  no  warning  or  advice  as  to  the 
situation  or  position  of  said  car,  and  did  nothing  to  pre- 
vent them  from  alighting  at  said  place.  ^  * 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Isham  N.  Smith  and  Mr,  Edwin  V.  Littlefield,  with 
an  oral  argument  by  Mr.  Smith. 
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For  respondent  there  was  a  brief  over  the  names  of 
Mr.  F.  J.  Loner  gem  and  Messrs.  Griffith,  Leiter  &  Allen, 
with  an  oral  argument  by  Mr.  Lonergan. 

Mb.  Justice  Bban  delivered  the  opinion  of  the  couri 

1.  It  is  contended  by  counsel  for  plaintiff  that  there 
was  no  evidence  justifying  the  verdict;  that  under  the 
evidence  of  the  plaintiff,  as  well  as  that  of  the  defend- 
ant, there  could  be  but  one  verdict  in  the  case,  namely, 
for  the  plaintiff,  that  is,  whether  the  car  had  stopped 
before  plaintiff  attempted  to  alight,  or  was  moving 
slowly  at  the  time  she  stepped  therefrom.  The  evi- 
dence above  stated  discloses  a  conflict  or  dispute  as  to 
the  main  allegations  of  negligence  in  the  complaint. 
It  therefore  became  a  question  for  the  jury  to  deter- 
mine from  all  the  facts  and  circumstances  of  the  case. 
Considering  plaintiff's  claim  based  upon  the  evidence 
of  defendant,  the  following  rule  would  be  applicable 
and  is  as  favorable  to  plaintiff  as  can  be  stated :  If  two 
inferences  may  be  fairly  and  legitimately  drawn  from 
the  evidence,  one  favorable  and  the  other  unfavorable 
to  a  party,  a  question  is  presented  which  calls  for  the 
consideration  of  the  jury.  Such  a  case  cannot  be  de- 
termined by  the  court  as  a  matter  of  law :  Anderson  v. 
North  Pac.  Lbr.  Co.,  21  Or.  281  (28  Pac.  5) ;  Manning 
V.  Portland  Shipbuilding  Co,,  52  Or.  101  (96  Pac.  545) ; 
Devroe  v.  Portland  Ry.,  L.  &  P.  Co.,  64  Or.  547,  555 
(131  Pac.  304).  The  verdict  precludes  plaintiff's  claim 
as  to  this  phase  of  the  case. 

2, 3.  It  is  now  the  settled  law  in  this  state  that,  where 
a  cause  has  been  submitted  to  a  jury  under  a  proper 
charge  by  the  court  and  there  is  any  evidence  to  sup- 
port the  verdict,  the  court  will  not  disturb  the  finding. 
We  have  no  authority  to  decide  as  to  the  weight  of  the 
evidence:  Love  v.  Chambers  Lbr.  Co.,  64  Or.  129  (129 
Pac.  492) ;  Zobrist  v.  Estes,  65  Or.  573  (133  Pac.  644) ; 
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WasUjeff  V.  Hawley  Paper  Co.,  68  Or.  487  (137  Pac. 
755);  Saooton  v.  Barber,  71  Or.  230  (139  Pac.  334). 
The  contention  of  the  plaintiff  upon  this  appeal 
amounts  to  an  assertion  that  she  was  entitled  as  a 
matter  of  law  to  a  directed  verdict  in  her  favor.  This 
claim  cannot  be  conceded :  Smitson  v.  Southern  Pacific 
Co.,  37  Or.  74  (60  Pac.  907),  relied  upon  by  plaintiff, 
does  not  contravene  the  rule  here  stated,  but  supports 
the  same.  The  fact  that  there  is  strong  contradictory 
evidence  does  not  change  the  rule :  Wills  v.  Palmer,  58 
Or.  536  (115  Pac.  417).  While  it  cannot  be  said  as  a 
matter  of  law  that  it  is  negligent  to  alight  from  a  mov- 
ing car,  the  circumstances  attending  the  act  and  the 
speed  of  the  car  make  it  a  question  for  the  jury :  McGil- 
Christ  V.  Portland  E.  &  E.  Ry.  Co.,  79  Or.  91  (154  Pac. 
419,  421) ;  Nellis,  Street  Railroad  Accident  Law,  190. 
The  jury  evidently  concluded  that  plaintiff  carelessly 
stepped  from  the  car  before  it  reached  its  regular  stop- 
ping place  and  while  it  was  moving  so  that  it  was  not 
safe  for  her  to  do  so  under  the  circumstances,  and  with- 
out fault  on  the  part  of  the  defendant's  servants.  It 
appears  to  have  been  rainy  at  the  time  and  growing 
dark. 

4.  The  matter  of  amendment  of  the  complaint  was 
discretionary:  Section  102,  L.  0.  L.  All  the  circum- 
stances of  the  accident  appear  to  have  been  explained 
to  the  jury  as  the  pleading  then  was,  and  we  cannot 
say  that  there  was  an  abuse  of  discretion  by  the  trial 
court. 

5.  Counsel  for  plaintiff  complain  of  the  instruction 
of  the  court  as  to  the  negligence  and  degree  of  care  on 
the  part  of  the  defendant.  As  we  understand,  it  was 
conceded  at  the  time  of  the  trial  that  the  charge  to  the 
jury  was  correct  as  far  as  it  went.  At  the  close  of  the 
charge  plaintiff 's  counsel  stated : 
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*'We  ask  the  court  to  instruct  the  jury  that  stepping 
from  a  slowly  moving  street-car  is  not  negligence  as  a 
matter  of  law. ' ' 

This  was  refused,  and  plaintiff's  counsel  reserved  an 
exception.  This  requested  instruction  would  be  likely 
to  be  understood  by  the  jury  as  a  declaration  that  in 
any  event  such  an  act  would  not  be  negligence.  The 
jury  ought  not  to  be  required  to  make  nice  technical 
distinctions.  The  request  was  not  in  proper  form  for 
the  jury  to  understand,  and  the  trial  court  should  not 
be  required  during  the  closing  moments  of  a  trial  to 
frame  instructions.     There  was  no  error  in  the  refusal. 

6,  7.  A  common  carrier  owes  to  its  passengers  the 
highest  degree  of  care,  prudence  and  foresight  consist- 
ent with  the  practical  operation  of  its  car  line,  or  the 
utmost  skill  and  care  consistent  with  its  business,  in 
view  of  the  instrumentalities  employed  and  the  danger 
naturally  to  be  apprehended :  McGilchrist  v.  Portland 
F,  dc  E  Ry.  Co,,  ante,  p.  91  (154  Pac.  419).  We  find 
no  request  for  instructions  prepared  by  plaintiff  ex- 
cept the  one  noted  above.  If  the  plaintiff  desired  the 
trial  court  to  instruct  the  jury  as  to  the  degree  of  care 
required  of  defendant  or  upon  any  other  special  phase 
of  the  case,  proper  instructions  should  have  been 
framed  and  requested.  We  do  not  believe  from  the 
record  that  a  more  specific  charge  would  have  changed 
the  result. 

Finding  no  error  in  the  record,  the  judgment  of  the 
lower  court  is  aflSrmed.  Affibmed. 

Mr.  Chief  Justice  Moore,  Mb.  Justice  MoBbide  and 
Mb.  Justice  Habbis  concur. 
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Submitted  on  briefs  February  7,  reversed  February  29,  1918, 

CHAN  SING  V.  ASTORIA. 

(155  Pac.  378.) 

Injimctloii— Void  Statnte. 

1.  A  court  of  equity  will  sustain  a  suit  to  enjoin  proceedings  under 
a  void  law. 

Municipal  Corporations — Municipal  CharterB— Judicial  Notice. 

2.  It  was  error  to  strike  out  two  sections  of  the  city  charter  set 
out  in  the  original  complaint,  as  Section  90,  L.  0.  L.,  providing  that, 
in  pleading  an  ordinance  of  a  city  or  town,  it  shall  be  sufficient  to 
plead  the  title  and  date  of  approval,  and  the  court  shall  then  take 
judicial  notice  thereof,  does  not  provide  an  exclusive  rule  of  pleading, 
nor  deprive  the  pleader  of  the  right  to  state  the  provisions  of  either 
a  charter  or  ordinance  about  which  a  question  is  raised. 

Evidence— Municipal  CliarterB— Judicial  Notice— ''Acta  of  LegialatlTe 
Department." 

3.  Under  Section  729,  subdivision  3,  L.  0.  L.,  providing  that  the 
courts  will  assume  knowledge  of  "public  and  private  official  acts  of 
legislative,  executive,  and  judicial  departments  of  this  state  and  of 
the  United  States,"  the  courts  will  not  take  judicial  notice  of  munici- 
pal charters  and  ordinances. 

Municipal  Corporations — ^Power  to  Pass  Ordinances — Charter. 

4.  A  city's  charter  is  the  limit  of  its  prerogative,  and  its  authority 
to  pass  an  ordinance  must  be  expressed  or  necessarily  implied. 

Municipal  Corporations — ^Police  Power. 

5.  The  reasonableness  of  an  ordinance  under  the  police  power  is 
a  question  for  the  courts. 

[As  to  police  power  of  municipal  corporation,  see  note  in  104 
Am.  St  Bep.  638.] 

Constitntional  Law — ^PoUce  Power — Bight  to  Engage  in  Occupation. 

6.  Under  Article  I,  Section  20,  of  the  Constitution,  providing  that 
"no  law  shall  be  passed  granting  to  any  citizen  or  class  of  citizens, 
privileges  or  immunitiea  which,  upon  the  same  terms,  shall  not  equally 
belong  to  all  citizens,''  an  ordinance,  passed  under  authority  of  the 
city  charter,  which  regulated  the  opening  and  closing  hours  of  those 
who  operated  or  conducted  stores,  dealing  in  general  merchandise, 
groceries,  clothing,  boots  and  shoes,  dry-goode,  jewelry,  meats,  and 
hardware,  but  omitted  all  reference  to  other  businesses  of  similar 
nature,  regulation  of  which  is  authorized  by  the  city  charter,  made 
an  arbitrary  distinction  between  those  mentioned  and  those  omitted, 
in  view  of  the  object  to  be  attained  by  the  charter  "to  secure  the 
peace  and  good  order  of  the  city  and  the  health  of  its  inhabitants/' 
and  was  not  a  proper  exercise  of  the  police  power. 
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From  Clatsop :  James  A.  Eakin,  Judge, 

In  Banc.     Statement  by  Mr.  Justice  Burnett. 

This  is  a  suit  by  Chan  Sing,  Lum  Sue,  George 
Howe,  Alex  Karsen  and  N.  Goldberg  to  enjoin  the  City 
of  Astoria  and  its  officers  from  enforcing  an  ordinance 
requiring  certain  classes  of  business  to  close  at  fixed 
hours  of  each  day  in  the  week.  The  original  com- 
plaint alleged  the  incorporation  of  the  city  as  a  munici- 
pality under  acts  of  the  legislative  assembly  and  '*  pur- 
suant to  acts  amendatory  thereof  adopted  by  the  legal 
voters  of  said  municipality.  **    It  is  averred : 

' '  That  subdivision  3,  Section  38,  of  the  charter  of 
said  municipality  is  in  these  words  as  follows,  to  wit: 
*3.  To  license,  tax  and  regulate  auctioneers,  hotel  run- 
ners, solicitors,  book  agents,  real  estate  and  insurance 
agents,  brokers,  taverns,  boarding-houses,  hawkers, 
peddlers,  pawnbrokers,  barbers,  bakers,  dealers  in  gen- 
eral merchandise,  clothing,  boots  and  shoes,  groceries, 
dry-goods,  meat  markets,  hardware,  tinware,  crockery, 
glassware,  millinery,  dealers  in  cigars  and  tobacco, 
fruit  and  confectionery,  lawyers,  doctors,  furniture 
stores,  dentists,  book  and  stationery  stores,  commission 
merchants,  tailoring  establishments,  jewelry  stores, 
and  all  offensive  trades  and  occupations,  and  to  define 
what  shall  constitute  the  same.'  '* 

It  is  further  alleged  that  Section  39  of  the  charter 
reads  thus : 

**The  power  and  authority  given  to  the  council  by 
Section  38  can  only  be  exercised  or  enforced  by  ordi- 
nance, unless  otherwise  provided,  and  a  majority  of  the 
council  may  pass  any  ordinance  or  make  any  by-law 
not  repugnant  to  the  laws  of  the  United  States  or  of 
this  state,  necessary  or  convenient  for  the  carrying 
such  power  and  authority,  or  any  part  thereof  into 
effect,  and  as  may  be  necessary  to  secure  the  peace 
and  good  order  of  the  city,  and  the  health  of  its 
inhabitants/' 
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The  pleading  states  that  so  far  as  it  could  lawfully 
do  so  the  common  council  of  the  defendant  city,  on 
December  21, 1914,  passed  an  ordinance,  of  which  Sec- 
tion 1  is  here  set  down : 

**  Every  person,  firm,  company  or  corporation  own- 
ing, operating,  or  conducting  any  store  within  the  Citv 
of  Astoria,  Clatsop  County,  Oregon,  selling,  and  deal- 
ing in  general  merchandise,  groceries,  clothing,  boots 
and  shoes,  dry-goods,  jewelry,  meats,  and  hardware, 
shall  close  or  cause  to  be  closed,  such  place  or  places 
of  business  at  the  hour  of  six  (6)  o'clock  p.  m.  of  each 
day  of  the  week,  excepting  Saturday,  on  which  day  the 
same  shall  close  at  the  hour  of  nine  (9)  o'clock  p.  m. 
and  such  place  or  places  of  business  hereinbefore  des- 
ignated, shall  be  kept  closed  until  the  hour  of  five  (5) 
o'clock  of  the  mormng  following  and  all  such  place  or 
places  of  business  shall  be  kept  closed  and  not  trans- 
act any  business  therein  on  or  during  the  first  day  of 
the  week,  commonly  called  Sunday,  provided,  however, 
that  the  provisions  of  this  ordinance  shall  not  be  effec- 
tive for  a  period  of  one  (1)  week  preceding  Christmas 
Day,  the  25th  day  of  December  of  each  and  every 
year. ' ' 

The  plaintiffs  litigating  for  themselves  and  all  the 
others  in  similar  situation  describe  their  several  es- 
tablishments, one  as  the  owner  of  a  clothing  store  and 
tailoring  shop,  another  as  a  grocery  store,  a  third  as  a 
novelty  store,  and  the  fourth  and  fifth  as  clothing 
stores.  They  say  they  derive  a  large  portion  of  their 
trade  from  workingmen  and  their  families  who  are 
habitually  employed  in  various  vocations  from  7  a.  m. 
to  6  p.  M.  daily  except  Sunday ;  that  many  others  are 
engaged  in  fishing  in  which  the  hours  of  labor  are  very 
irregular  and  sometimes  much  prolonged,  so  that  it  is 
inconvenient  for  such  people  to  make  purchases  before 
6  o'clock  in  the  evening.  With  but  one  exception  the 
plaintiffs  reside  with  their  families  in  the  rear  of  their 
stores  and  employ  no  clerks  or  other  assistance  except 
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that  given  by  members  of  their  families  or  those  di- 
rectly interested  in  the  business.  According  to  the 
allegations  of  the  complaint,  there  is  in  Astoria  a  class 
of  business  men  owning  large  stores,  denominated  in 
the  pleading  ** principal  merchants,"  all  of  whom  close 
their  stores  at  6  o'clock  in  the  evening  because  the 
clerk's  union,  whose  members  they  employ,  refuses  to 
work  after  that  hour.  It  is  further  stated  that  there 
are  various  stores  and  places  of  business  in  the  city 
not  enumerated  or  included  within  the  terms  of  the 
ordinance  and  which  will  not  be  affected  thereby,  but 
which  will  continue  to  remain  open  every  night  of  the 
week  until  9  or  10  o'clock  and  all  day  on  Sunday.  In 
this  class  the  plaintiffs  enumerate  drug  stores,  which 
in  addition  to  drugs  and  medicines,  in  every  instance 
sell  stationery,  perfumes,  toilet  articles  and  other 
goods  mentioned,  besides  stores  devoted  to  the  sale  of 
cigars,  millinery,  fruit  and  confectionery,  furniture, 
books  and  stationery,  all  of  which  will  be  exempt  from 
the  ordinance.  They  say  that  if  the  city  law  in  ques- 
tion is  enforced  against  them,  they  will  not  only  be 
compelled  to  close  their  business  and  lose  their  trade, 
but  also  ingress  to  and  egress  from  their  dwelling 
quarters  will  be  seriously  prejudiced.  On  motion  of 
the  defendants  the  court  struck  out  the  quotations  from 
the  charter  of  the  city,  together  with  all  allusion  to 
other  occupations  not  subject  to  the  ordinance.  Other 
matter  was  stricken  out,  but,  owing  to  the  fact  that  it 
was  described  by  reference  to  words  and  lines  of  the 
original  complaint  which  is  not  before  us,  the  printed 
abstract  is  unintelligible  on  that  subject.  An  amended 
complaint  was  filed,  omitting  the  matter  which  had 
been  elided  from  the  original.  To  this  latter  state- 
ment of  the  grievance  of  the  plaintiffs  the  court  sus- 
tained a  demurrer,  and,  as  they  refused  to  plead  fur- 
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ther,  rendered  a  decree  dismissing  the  suit.  This 
appeal  followed,  wherein  the  plaintiffs  assign  as  error 
the  striking  out  of  part  of  their  original  complaint  and 
sustaining  the  demurrer  to  the  amended  pleading. 

Submitted  on  briefs  without  argument  under  the  pro- 
viso of  Supreme  Court  Eule  18:  56  Or.  622  (117  Pac. 
xi).  Ebversed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Edward  E.  Gray  and  Mr.  Murray  C.  Wheat. 

For  respondents  there  was  a  brief  over  the  name  of 
Mr.  A.  W.  Norblad. 

Mb.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1.  A  court  of  equity  will  sustain  a  suit  to  enjoin  prose- 
cutions under  a  void  law :  Spaulding  v.  McNary,  64  Or. 
491  (130Pac.  391, 1128). 
2-4.  It  is  stated  in  Section  90,  L.  0.  L. : 

"In  pleading  an  ordinance  or  enactment  of  any  in- 
corporated city,  town,  or  village,  or  a  right  derived 
therefrom,  *  *  it  shall  be  sufficient  to  refer  to  such 
ordinance  or  enactment  by  its  title  and  the  date  of  its 
approval,  and  the  court  shall  thereupon  take  judicial 
notice  thereof.*' 

This  does  not  provide  an  exclusive  rule  of  pleading, 
nor  deprive  the  pleader  of  the  right  to  state  the  provi- 
sions of  either  st  charter  or  an  ordinance  about  which 
the  question  is  raised.  In  Birnie  v.  La  Grande,  78  Or. 
531  (153  Pac.  415),  we  held  that  the  court  would  not 
take  judicial  notice  of  initiative  charters  of  cities  and 
towns.  Under  Section  729,  subdivision  3,  L.  0.  L.,  the 
courts  assume  knowledge  of  ''public  and  private  offi- 
cial acts  of  the  legislative,  executive,  and  judicial  de- 
partments of  this  state,  and  of  the  United  States. '* 
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Such  acts  of  cities  and  towns  are  not  within  that 
category,  and  must  be  pleaded  in  some  form.  Before 
the  adoption  of  the  initiative  system  in  this  state,  the 
courts  under  the  quoted  clause  of  Section  729,  L.  0.  L., 
took  notice  of  municipal  charters  because  they  were 
always  enactments  of  the  legislative  assembly.  Under 
the  present  regime,  however,  it  would  be  impracticable, 
besides  beyond  the  scope  of  the  statute,  for  any  court 
to  take  judicial  notice  of  all  the  initiative  measures 
adopted  by  every  municipality  from  the  metropolis  to 
•the  smallest  crossroads  village  in  the  state.  The  plain- 
tiflfs  were  well  within  the  rule  of  pleading  when  they 
set  out  the  two  sections  of  the  charter  mentioned,  and 
it  was  error  to  strike  out  that  part  of  the  original  com- 
plaint.. It  was  also  permissible  for  them  to  point  out 
other  occupations  similar  in  some  respects  to  their 
own,  which  would  not  be  affected  by  the  ordinance,  all 
for  the  purpose  of  challenging  the  justice  of  the  classi- 
fication under  which  the  city  council  seems  to  have  pro- 
ceeded. Section  39  of  the  charter  provides  a  manner 
of  carrying  into  effect  the  power  conferred  by  the  ex- 
cerpt from  the  preceding  section  of  that  instrument. 
It  is  said  that  the  council  may  pass  any  ordinance  not 
repugnant  to  the  laws  of  the  United  States  or  of  this 
state  necessary  or  convenient  for  carrying  its  preroga- 
tive into  effect,  *'and  as  may  be  necessary  to  secure  the 
peace  and  good  order  of  the  city,  and  the  health  of  its 
inhabitants. ' ' 

The  legislation  in  question  can  be  justified,  if  at  all, 
only  by  virtue  of  the  quantum  of  the  police  power  con- 
fided to  the  city  by  the  legislative  department  of  the 
government  or  by  the  initiative  of  its  own  people.  Its 
charter  is  the  limit  of  a  city's  prerogative,  and  its  au- 
thority to  pass  an  ordinance  must  be  expressed  or 
necessarily  implied:  Corvallis  v.  Carlile,  10  Or.  139 
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(45  Am.  Eep.  134) ;  MacDonald  v.  Lane,  49  Or.  530 
(90  Pac.  181) ;  Jeffery  v.  Smith,  63  Or.  514  (128  Pac. 
822);  Rosa  v.  Bandon,  71  Or.  510  (142  Pac.  339). 
According  to  the  Astoria  charter  under  discussion,  an 
indispensable  ingredient  of  such  a  measure  is  its  neces- 
sity to  secure  the  peace  and  good  order  of  the  city  and 
the  health  of  its  inhabitants.  Unless  tliis  feature  is 
subserved  or  the  measure  adopted  bears  some  essen- 
tial relation  or  furnishes  some  proper  support  to  these 
objects  of  the  police  power,  it  is  of  no  effect. 

5.  It  is  a  rule  well  established  in  this  state  that  the 
reasonableness  of  an  ordinance  on  such  subjects  is  for 
the  court  to  determine :  Ex  parte  Wygant,  39  Or.  429 
(64  Pac.  867,  87  Am.  St.  Rep.  673,  note,  54  L.  R.  A. 
636).  It  is  said  in  Mugler  v.  Kansas,  123  U.  S.  623, 
661  (31  L.  Ed.  205,  8  Sup.  Ct.  Rep.  273,  297) : 

*'The  courts  are  not  bound  by  mere  forms,  nor  are 
they  to  be  misled  by  mere  pretenses.  They  are  at  lib- 
erty— indeed,  are  under  a  solemn  duty — to  look  at  the 
substance  of  things,  whenever  they  enter  upon  the  in- 
quiry whether  the  legislature  has  transcended  the  lim- 
its of  its  authority.  If,  therefore,  a  statute,  purport- 
ing to  have  been  enacted  to  protect  the  public  health, 
the  public  morals,  or  the  public  safety,  has  no  real  or 
substantial  relation  to  those  objects,  or  is  a  palpable 
invasion  of  rights  secured  by  the  fundamental  law,  it 
is  the  duty  of  the  courts  to  so  adjudge,  and  thereby 
give  effect  to  the  constitution.  *  * 

To  the  same  effect  is  State  v.  Redmon,  134  Wis.  89 
(114  N.  W.  137,  126  Am.  St.  Rep.  1003,  15  Ann.  Gas. 
408, 19  L.  R.  A.  (N.  S.)  229) ;  Connolly  v.  Union  Sewer 
Pipe  Co.,  184  U.  S.  540,  560  (46  L.  Ed.  679,  22  Sup.  Ct. 
Rep.  431) ;  State  v.  Wright,  53  Or.  344  (100  Pac.  296,  21 
L.  R.  A.  (N.  S.)  349,  note) ;  State  v.  MUler,  54  Or.  381 
(103  Pac.  519) ;  Spaulding  v.  McNary,  64  Or.  491  (130 
Pac.  391,  1128) ;  Kellaher  v.  City  of  Portland,  57  Or. 
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575  (110  Pac.  492, 112  Pac.  1076).  In  Orossmm  v.  City 
of  Oakland,  30  Or.  478  (41  Pac.  5,  60  Am.  St.  Rep.  832, 
36  L.  R.  A.  593,  note),  the  principle  is  laid  down  that  a 
city  cannot  prohibit  the  free  use  of  property  by  the 
owner  so  long  as  such  use  does  not  interfere  with  the 
rights  of  others.  Speaking  about  the  matter  of  classi- 
fication under  the  police  power  in  Ladd  v.  Holmes,  40 
Or.  167,  173  {&&  Pac  714,  716,  91  Am.  St.  Rep.  459), 
Mr.  Justice  Wolvbbton  says : 

**The  greater  diflBculty  centers  about  the  classifica- 
tion. It  may  not  be  arbitrary,  and  requires  something 
more  than  a  mere  designation  by  such  characteristics 
as  will  serve  to  classify.  The  mark  of  distinction  must 
be  something  of  substance,  some  attendant  or  inherent 
peculiarity  calling  for  legislation  suggested  by  natural 
reason  of  different  character  to  subserve  the  rightful 
demands  of  governmental  needs.  So  that,  when  ob- 
jects and  places  become  the  subject  of  legislative  ac- 
tion, and  it  is  sought  to  include  some  and  exclude 
others,  the  inquiry  should  be  whether  the  distinctive 
characteristics  upon  which  it  is  proposed  to  found  dif- 
ferent treatment  are  such  as  in  the  nature  of  things 
will  denote,  in  some  reasonable  degree,  a  practical  and 
real  basis  for  discrimination.*' 

The  principle  is  concisely  stated  by  Mr.  Chief  Jus-- 
tice  Corliss  in  Edmonds  v.  Herbrandson,  2  N.  D.  270 
(50  N.  W.  970, 14  L.  R.  A.  725) : 

**The  classification  must  be  natural,  not  artificial. 
It  must  stand  upon  some  reason,  having  regard  to  the 
character  of  the  legislation. ' ' 

Again,  Mr.  Justice  Bbaslby,  in  State  v.  Hammer,  42 
N.  J.  Law,  440,  states  the  doctrine  thus : 

**But  the  true  principle  requires  something  more 
than  a  mere  designation  by  such  characteristics  as  will 
serve  to  classify,  for  the  characteristics  which  thus 
serve  as  the  basis  of  classification  must  be  of  such  a 
nature  as  to  mark  the  objects  so  designated  as  pecu- 
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liarly  requiring  exclusive  legislation.  There  must  be 
substantial  distinction,  having  a  reference  to  the  sub- 
ject matter  of  the  proposed  legislation,  between  the  ob- 
jects or  places  embraced  in  such  legislation  and  the 
objects  or  places  excluded.  The  marks  of  distinction 
on  which  the  classification  is  founded  must  be  such,  in 
the  nature  of  things,  as  will,  in  some  reasonable  degree 
at  least,  account  for  or  justify  the  restriction  of  the 
legislation.*' 

See,  also.  State  ex  rel.  v.  Swigert,  59  Or.  132  (116 
Pac.  440);  Palmberg  v.  Kinney,  65  Or.  220,  228  (132 
Pac.  538) ;  Lorntsen  v.  Union  Fisherman's  Co.,  71  Or. 
540  (143  Pac.  621) ;  Pacific  Title  £  Trust  Co.  v.  Sar- 
gent,  73  Or.  485  (144  Pac.  452). 

6.  We  remember  that  the  ordinance  was  directed 
against  those  who  operate  or  conduct  a  store,  selling 
and  dealing  in  general  merchandise,  groceries,  cloth- 
ing, boots  and  shoes,  dry-goods,  jewelry,  meats  and 
hardware.  It  omits  all  reference  to  other  occupations, 
the  regulation  of  which  is  authorized  by  the  city  char- 
ter, such  as  dealers  in  tinware,  crockery,  glassware, 
millinery,  cigars  and  tobacco,  fruit  and  confectionery, 
furniture  stores,  tailoring  establishments,  and  book 
and  stationery  stores,  as  well  as  others  not  necessary 
to  be  mentioned.  It  is  a  constitutional  right,  common 
to  all  citizens,  that : 

*'No  law  shall  be  passed  granting  to  any  citizen  or 
class  of  citizens,  privileges  or  immunities  which,  upon 
the  same  terms,  shall  not  equally  belong  to  all  citi- 
zens": Article  I,  Section  20,  of  the  Oregon  Consti- 
tution. 

In  our  judgment  the  classification  embraced  in  the 
ordinance  is  arbitrary  and  unfair,  and  no  substantial 
distinction  exists  between  those  mentioned  and  those 
omitted,  having  in  view  the  object  to  be  attained  by 
the  charter,  *  *  to  secure  the  peace  and  good  order  of  the 
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city  and  the  health  of  its  inhabitants.''  It  is  difficult 
to  conceive  that  any  odor  of  sanctity  hovers  about  a 
furniture  store  or  makes  it  so  impeccable  that  it  would 
be  exempt  from  the  police  power  of  the  city,  while  a 
hardware  store  should  be  subject  to  its  scrutiny.  The 
same  may  be  said  in  respect  to  almost  any  comparison 
that  might  be  made  between  the  different  occupations 
mentioned  in  the  legislation  in  question  and  in  the  city 
charter.  Practical  justice  demands  that  all  who  are 
in  the  same  category  should  be  treated  alike  in  the 
exercise  of  authority  for  the  good  order  of  the  com- 
munity. It  may  be  said  that  if  we  can  compel  stores, 
with  but  few  exceptions,  to  close  on  Sunday,  as  de- 
clared in  State  v.  Nicholls,  77  Or.  415  (151  Pac.  473), 
supporting  the  state  legislation  upon  that  subject,  the 
City  of  Astoria  could  properly  pass  the  ordinance  in 
question.  The  answer  to  this  is  that  such  measures 
must  be  enforced  against  all  alike  which  cannot  be 
said  of  the  ordinance  in  question.  In  other  words,  the 
grouping  must  include  all  who  have  substantially  the 
same  relation  to  the  end  to  be  attained,  namely,  *'the 
peace  and  good  order  of  the  city  and  the  health  of  its 
inhabitants."  For  illustration,  it  will  be  conceded  by 
all  that  a  blacksmith-shop  and  a  carpenter-shop  bear 
substantially  the  same  relation  to  the  peace,  health  and 
^ood  order  of  the  community  in  which  they  are  situ- 
ated, and  if  any  regulation  of  them  is  necessary  to 
affect  the  public  welfare  in  general,  both  ought  to  be 
treated  alike,  because,  for  that  purpose,  there  is  no 
practical  difference  between  them.  On  the  other  hand, 
if  the  police  power  is  to  be  exerted  to  prevent  cruelty 
to  horses,  it  would  be  proper  to  include  blacksmith- 
shops  in  the  classification,  because  such  animals  are 
often  shod  there,  and  to  exclude  carpenter-shops  for 
the  reason  that  horses  are  not  generally  found  or 
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handled  in  snch  places.  Mere  difference  in  name  is 
not  in  every  instance  a  distinguishing  characteristic 
supporting  the  exercise  of  the  police  power  against  one 
and  not  against  the  other. 

The  ordinance  is  radically  at  fault  in  its  classifica- 
tion, and  for  this  reason,  if  for  no  other,  the  court  was 
wrong  in  sustaining  the  demurrer  to  the  complaint. 
It  is  not  necessary  to  consider  whether  it  would  be  a 
reasonable  manifestation  of  the  police  power  to  enact 
such  an  ordinance  and  make  it  apply  to  all  the  trades 
omitted  from  the  measure  here  involved. 

The  decree  is  reversed  and  one  entered  here  accord- 
ing to  the  prayer  of  the  complaint 

Bevebsed.    Deobbe  Rendered. 


Argued  February  Z,  modified  February  15,  rehearing  denied  March  7. 

1916. 

SPADT  V.  SPADY. 

(166  Pac.  169.) 

Divorce— ActloiiB — ^Bight  to. 

1.  Where  plaintiif  married  defendant  merely  to  obtain  someone 
to  care  for  his  children  by  a  former  marriage,  and  plaintiff  married 
to  obtain  a  home  and  a  share  in  plaintiff's  property,  and  the  two  dis- 
agreed, defendant  being  unable  to  reside  amicably  with  the  children, 
neither  is  entitled  to  divorce. 

[As  to  degree  of  proof  required  to  establish  cause  for  divorcOi 
see  note  in  Ann.  Oas.  1913B,  1216. 

From  Multnomah :  George  N.  Davis,  Judge. 

This  is  a  suit  by  John  Spady  against  Katherine 
Spady,  in  which  the  plaintiff  seeks  to  have  their  mar- 
riage contract  annulled  and  he  be  given  an  absolute 
divorce.  The  defendant  filed  a  cross-bill,  and  from  a 
decree  in  her  favor,  plaintiff  appeals.  The  facts  are 
set  forth  in  the  opinion  of  the  court. 

Modified.     Suit  Dismissed. 
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For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  Harold  V.  Newlin  and  Mr.  W.  A.  Burke. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  J.  B.  Ofner. 

Department  1.    Opinion  Pbb  Cubiak. 

The  plaintiff 's  former  wife  died,  leaving  to  his  care 
seven  children,  ranging  in  age  from  2  to  16  years. 
About  7  months  after  her  death  he  married  the  de- 
fendant in  this  suit,  July  17,  1907.  She  herself  was  a 
widow,  whose  husband  had  died  in  Russia.  She  had 
come  to  America  to  live  with  her  son  and  his  family  in 
Portland,  Oregon,  She  states  that  the  plaintiff  told 
her  about  his  children,  but  although  they  all  lived  in 
his  home  in  Portland,  she  never  went  there  nor  saw 
any  of  them  before  her  marriage.  It  appears  in  evi* 
dence  that  as  an  inducement  to  the  marriage  the  plain- 
tiff paid  the  defendant's  son  $100  to  cover  her  fare 
from  Europe  to  this  country.  The  plaintiff  testifies 
that  he  married  the  defendant  so  he  could  have  some- 
one to  take  care  of  his  children.  Both  freely  admit 
that  if  it  were  not  for  the  children  they  could  get  along 
pleasantly  as  husband  and  wife.  The  plaintiff  is  a 
scavenger  by  occupation  and  is  away  from  home  most 
of  every  day.  The  defendant  did  not  get  along  well 
with  the  children.  It  appears  in  testimony,  although 
it  is  not  pleaded,  that  after  a  few  years'  living  with 
him  she  sued  him  for  a  divorce  and  was  unsuccessful, 
her  suit  being  dismissed.  It  is  disclosed  that  about  10 
days  after  that  disposition  of  the  former  case  she  went 
back  to  her  husband's  home,  from  which  she  had  been 
absent  for  some  months,  and  professed  a  willingness 
to  resume  her  marriage  duties,  but  demanded  that  he 
go  and  bring  back  the  personal  belongings  she  had 
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taken  away.  He  expressed  his  willingness  to  receive 
her  again  as  his  wife,  but  refused  to  go  after  her 
things,  saying  in  substance  that  she  took  them  away 
and  could  return  them.  The  overtures  ended  at  this 
point  and  she  went  away  again.  After  she  had  been 
absent  from  his  home  all  told  about  2  years,  the  plain- 
tiff instituted  this  suit,  stating  in  general  terms  that 
the  defendant  had  continually  treated  him  in  a  cruel 
and  inhuman  manner,  and  scolded,  cursed  and  abused 
the  plaintiff,  and  more  particularly  his  children  by  his 
former  marriage,  all  of  which  has  rendered  his  life 
burdensome.  He  also  alleges  in  substance  that  the  de- 
fendant had  deserted  him  for  a  period  of  2  years,  prior 
to  the  commencement  of  this  suit. 

The  defendant  returned  to  the  charge,  denying  all 
the  plaintiff's  statements,  except  the  marriage,  the 
allegation  about  his  children  by  his  former  marriage, 
and  the  ownership  of  his  property.  She  charges  him 
with  inflicting  personal  indignities  rendering  her  life 
a  burden,  in  that  he  threatened  to  kill  her,  in  conse- 
quence of  which  she  was  compelled  to  seek  shelter  at 
the  home  of  her  son;  and  that  although  she  returned 
to  his  home  about  January  14,  1913,  he  set  upon  her 
and  summarily  ejected  her,  all  the  while  cursing  and 
reviling  her  and  telling  her  that  if  she  ever  dared  re- 
turn  he  would  surely  kill  her,  whereupon  she  returned 
to  her  son,  upon  whose  charity  she  has  ever  since  then 
subsisted.  What  seems  to  be  the  most  important  part 
of  her  cross-bill  is  her  allegation  about  his  realty  and 
personal  property  and  her  demand  for  alimony. 

Issue  is  joined  by  the  reply,  and  a  trial  resulted  in 
a  decree  in  favor  of  the  defendant,  from  which  the 
plaintiff  appeals. 

It  is  of  no  moment  that  we  recite  the  testimony, 
although  it  has  been  carefully  read.    It  is  enough  to 
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say  that  it  is  apparent  that  the  plaintiff  wanted  a 
housekeeper  and  that  the  defendant  wanted  not  only  a 
home,  but  a  considerable  part  of  the  plaintiff's  prop- 
erty. This,  taken  together  with  the  friction  between 
the  defendant  and  the  children,  constitutes  the  real  es- 
sence of  the  case.  Neither  party  is  without  fault. 
The  alliance  was  one  of  mere  convenience  and  has  be- 
come inconvenient.  The  case  presents  no  equitable 
aspect.  The  marriage  contract  ought  not  to  be  de- 
graded to  the  level  of  a  mere  barter  nor  rescinded  as 
one  would  a  sharp  trade  of  scrub  horses.  The  proper 
solution  of  the  case  is  that  neither  party  is  entitled  to 
relief,  and  that  the  suit  be  dismissed,  without  costs  or 
disbursements  being  allowed  to  either  party. 
The  decree  of  the  Circuit  Court  will  be  thus  modified. 
Modified.    Suit  Dismissed.    Beheabing  Denied. 


Arffued  January  18,  affirmed  Febmarj  8,  reliearing  denied  Mareli  7. 

1916. 

STEVENS  V.  TAYLOR. 

(154  Pac.  895.) 

Municipal  Corporations — Taxation — Legialatlve  Power  —  Amendmeiit 
of  Charter. 

1.  Under  a  town  charter  (Sp.  Laws  1893,  p.  253,  §  50,  Art.  I),  pro- 
viding that  the  common  eouncil  might  levy  and  collect  taxes  not  to 
exceed  one  half  of  1  per  cent,  except  as  otherwise  provided  in  the  act, 
upon  all  real  and  personal  property,  an  amendment  by  the  common 
council  "to  levy,  assess  and  collect  taxes  not  to  exceed  (1)  per  cent 
except  as  otherwise  provided  and  ect,"  was  so  indefinite  as  to  be  un- 
enforceable without  inserting  after  the  words  "except  as  otherwise 
provided,"  the  clause,  "in  this  charter,"  and  further  excluding  the 
word  and  abbreviation  "and  ect";  and  hence  was  too  vague  and 
doubtful  to  authorize  a  levy  of  taxes  beyond  the  original  charter 
limitation. 

[As  to  validity  of  statute  conferring  upon  municipal  corpora- 
tions authority  to  amend  or  adopt  new  charter^  see  note  in  Ann, 
Caa.  1913C,  788.] 
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From  Lane :  George  F.  SkipwobtHjj  Judge. 

Department  2,  Statement  by  Mb.  Chief  Justice 
Moore. 

This  is  a  suit  by  Welby  Stevens  and  others  to  enjoin 
S.  W.  Taylor,  treasurer  of  Lane  County,  Oregon,  J.  C. 
Parker,  sheriff  of  Lane  County,  Oregon,  and  the  Town 
of  Springfield,  a  municipal  corporation,  from  collect- 
ing a  part  of  the  taxes  attempted  to  be  levied  by  the 
Town  of  Springfield,  Oregon.  The  complaint  aUeges 
the  corporate  capacity  of  the  town  and  of  Lane  County, 
of  which  it  forms  a  part;  that  the  defendants  S.  W. 
Taylor  and  J.  C.  Parker  are,  respectively,  the  treas- 
urer and  sheriff  of  that  county;  describes  the  various 
lots  owned  by  the  several  plaintiffs  in  that  town,  and 
avers,  in  effect,  that  on  November  26,  1913,  the  town 
attempted  to  levy  a  tax,  for  the  different  funds  for  the 
ensuing  year  of  15  mills  as  follows :  General,  5 ;  sink- 
ing, 5;  light  and  water,  3.6;  band,  .4;  and  street  im- 
provement, 1 — and  thereupon  endeavored  to  certify 
such  pretended  levy  to  the  county  clerk  of  that  county ; 
that  by  its  charter  the  town  is  prohibited  from  levying 
or  collecting  more  than  5  mills  for  general  purposes, 
and  has  no  right  to  levy  or  collect  taxes  for  the  fund 
of  light  and  water,  or  for  band ;  that  in  pursuance  of 
such  notice  there  was  entered  on  the  tax-roll  of  that 
county  what  purported  to  be  a  tax  of  that  town  of  15 
mills  on  every  dollar  of  the  assessed  valuation  of  the 
taxable  property  therein;  that  the  tax-roll  containing 
such  entries  was  placed  in  the  hands  of  the  county 
treasurer  for  collection;  that  the  sums  so  entered  on 
the  roll  as  charges  against  such  assessable  property 
are  illegal,  as  to  the  attempted  levy  of  a  fund  for  light 
and  water,  and  for  a  band ;  that  each  of  the  plaintiffs 
has  paid  all  the  taxes  so  extended,  except  as  to  the 


426  Stevens  v.  Taylor.  [79  Or. 


funds  last  mentioned ;  that  unless  enjoined,  the  county 
treasurer  and  the  sheriff  will  attempt  to  collect  such 
invalid  taxes  as  delinquent ;  and  that  by  reason  of  the 
entry  thereof  on  the  tax-roll  a  cloud  is  thereby  cast 
upon  the  title  of  the  several  parcels  of  real  property 
so  owned  by  the  plaintiffs  in  that  town. 

The  answer  denies  the  material  averments  of  the 
complaint,  and  for  a  further  defense  alleges,  in  sub- 
stance, that  the  common  council  of  the  Town  of  Spring- 
field prepared  and  adopted  amendments  to  the  munici- 
pal charter,  which  alterations  were  submitted  to  the 
legal  voters  of  the  town  at  a  regular  election  held 
therein  December  3,  1906,  at  which  such  amendments 
were  ratified  by  a  majority  of  all  the  votes  cast  thereon, 
whereby  the  charter  was  duly  amended  and  the  town 
was  thereupon  authorized  to  levy  a  general  fund  tax 
of  10  mills  upon  the  assessed  valuation  of  all  the  tax- 
able property  therein,  and  that  a  copy  of  the  official 
records  of  the  town,  relating  to  such  amendments,  is 
made  a  part  of  this  answer  and  marked  *' Exhibit  A''; 
and  that  pursuant  to  such  authorization  the  town  has 
usually  levied  a  general  fund  tax  of  more  than  5  mills, 
setting  forth  the  levies  of  all  funds  for  the  years  1906 
to  1913,  both  included.  A  copy  of  the  records  of  the 
meeting  of  the  common  council  of  Springfield,  held 
November  19,  1906,  as  far  as  important  herein  is  as 
follows : 

*  *  The  following  amendment  was  drafted  for  the  pur- 
pose of  amending:  *  *  Chapter  8,  section  (50) ;  article 
(1)  of  the  charter  of  the  Town  of  Springfield  be 
amended  so  as  to  read:  'To  levy,  assess  and  collect 
taxes  not  to  exceed  (1)  per  cent  except  as  otherwise 
provided  and  ect. '  ^  * 

A  demurrer  to  the  separate  answer,  on  the  ground 
that  it  did  not  state  facts  suflScient  to  constitute  a  de- 
fense to  the  suit,  was  sustained.    A  stipulation,  signed 
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by  counsel  and  admitting  some  of  the  averments  of  the 
complaint,  was  filed,  and,  based  thereon,  the  plaintiffs 
rested  their  cause.  Thereupon  the  defendants'  coun- 
sel moved  for  a  nonsuit  on  the  ground  that  no  evidence 
had  been  offered  by  the  plaintiffs  tending  to  show  that 
the  items  of  the  tax,  undertaken  to  be  levied,  were  in 
violation  of  the  provisions  of  the  charter.  This  mo- 
tion was  denied,  whereupon  the  defendants'  counsel 
offered  testimony  tending  to  establish  the  remaining 
controverted  averments  of  the  answer.  Most  of  such 
testimony  was  rejected,  and,  a  decree  having  been  ren- 
dered, granting  the  relief  prayed  for  in  the  complaint, 
the  defendants  appeal. 

Affibmed.    Behearxng  Denied. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr,  John  H.  Bower  and  Mr.  Sjur  P.  Ness,  with  an  oral 
argument  by  Mr.  Bower. 

For  respondents  there  was  a  brief  over  the  name  of 
Messrs.  Thompson  d  Hardy,  with  an  oral  argument  by 
Mr.  Helmus  W.  Thompson. 

Opinion  by  Mb.  Chiep  Justice  Moobb. 

A  charter,  granted  by  the  legislative  assembly  to  the 
Town  of  Springfield,  was  filed  in  the  oflSce  of  the  Secre- 
tary of  State  February  10,  1893:  Laws  Or.  1893, 
pp.  245-277.  The  clauses  of  such  act  are  consecutively 
numbered  from  1  to  142.  It  will  be  kept  in  mind  that 
the  answer  avers  the  common  council  of  the  Town  of 
Springfield  prepared  and  submitted  to  the  qualified 
electors  of  that  municipality  an  alteration  of  its  funda- 
mental law,  as  follows : 

**  Chapter  8,  section  (50),  article  (1)  of  the  charter 
of  the  Town  of  Springfield  be  amended  so  as  to  read : 
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*To  levy,  assess  and  collect  taxes  not  to  exceed  (1)  per 
cent,  except  as  otHerwise  provided  and  ect.*  '* 

Section  50  of  the  charter,  granted  by  the  legislative 
assembly,  is  not  fonnd  in  Chapter  8  thereof,  bnt  in 
the  preceding  chapter.  Article  I  of  Section  50  of  the 
legislative  charter  reads  : 

**The  common  council  shall  have  power  and  author- 
ity within  the  corporate  limits  of  the  Town  of  Spring- 
field: 1.  To  levy,  assess,  and  collect  taxes  not  to 
exceed  one  half  of  1  per  cent,  except  as  otherwise  pro- 
vided in  this  act,  upon  all  tangible  property,  both  real 
and  personal  property,  within  the  corporate  limits  of 
said  town,  and  all  goods,  wares,  and  merchandise  kept 
for  sale  in  said  town,  by  whomsoever  owned,  but  no 
notes,  accounts,  credits,  or  bills  receivable  shall  be 
taxed.  ^  ^ 

Whether  or  not  the  reference  in  the  proposed  amend- 
ment to  Chapter  8  of  the  charter  should  be  eliminated 
and  the  attempted  alteration  limited  to  an  amendment 
of  Article  I  of  Section  50  of  the  organic  law  of  the 
municipality,  it  is  not  necessary  to  determine.  The 
contemplatect  change  is  so  indefinite  that  it  cannot  be 
enforced  with  certainty  without  first  inserting  after 
the  words,  *' except  as  otherwise  provided,*'  the  clause, 
**in  this  charter,'*  and  further  excluding  the  word  and 
abbreviation,  **and  ect." 

The  exercise  by  a  municipal  porporation  of  l^is- 
lative  authority  to  levy  taxes  is  a  proceeding  in  invi- 
turn,  to  enforce  which  the  provision  of  the  charter,  ex- 
pressly granting  the  power,  is  the  limit  of  the  exaction : 
Corbett  v.  City  of  Portland,  31  Or.  407,  414  (48  Pac. 
428,  429).  In  deciding  that  case  Mr.  Justice  Bean, 
speaking  for  the  court,  says : 

*  *  The  principle  is  universal  that  whenever  a  munici- 
pality or  other  governmental  agency  of  a  state  seeks  to 
impose  the  burden  of  taxation  upon  a  citizen  or  upon 
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his  property,  it  must  be  able  to  show  the  grant  of  snch 
power  by  express  words  or  necessary  implication.  No 
doubtful  inference  from  other  powers  granted  or  from 
obscure  provisions  of  the  law,  nor  mere  matter  of  con- 
venience, or  even  necessity,  will  answer  the  purpose. 
The  grant  relied  upon  must  be  evident  and  unmistak- 
able, and  all  doubts  will  be  resolved  against  its  exer- 
cise, and  in  favor  of  the  taxpayer.  * ' 

An  examination  of  the  language  employed  in  the 
proposed  amendment  of  Section  50  of  the  charter 
(Laws  Or.  1893,  p.  253),  shows  it  is  too  vague  and 
dubious  to  authorize  a  levy  of  the  taxes  to  which  ex- 
ceptions have  been  urged  in  this  suit. 

Other  objections  and  exceptions  to  the  rulings  of  the 
court  are  insisted  upon  by  defendants'  counsel.  A 
careful  examination  of  them  induces  the  conclusion 
that  they  are  without  merit.  The  decree  should  be 
affirmed,  and  it  is  so  ordered. 

Affibmed.    Beheabing  Denied. 

Mb.  Justice  Bean,  Mb.  Justice  Benson  and  Mb.  Jus- 
tice McBride  concur. 
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Argi^ed  Janaarj  10,  reversed  Febmanr  8,  rehearing  denied  Mardi  7, 

1916. 

HUMPHRY  V.  PORTLAND.* 

(164  Pac.  897.) 

Appeal  and  Brror— Necessity— Bill  of  Exceptioas. 

1.  Where  no  bill  of  exceptions  was  obtained,  the  onlj  queation  for 
review  is  whether  the  findings  support  the  judgment  notwithstanding 
a  transcript  of  the  entire  testimony  was  brought  up. 

Oonstitiitional  Law— Municipal  OorporatioiuH-Bemedies— Injuries  to 
Persons  on  Streets— LiabiUtr  of  MnnidpaUtr. 

2.  Notwithstanding  Article  I,  Secti<m  10,  of  the  Constitution,  de- 
clares that  a  right  of  action  to  recover  damages  for  an  injury  sus- 
tained cannot  be  abridged  by  legidation  so  as  to  deprive  the  injured 
party  of  all  remedy,  the  Portland  City  charter  (Sp.  Laws  1903,  p.  3), 
declaring  that  the  city  shall  not  be  liable  for  injuries  received  from 
unsafe  ndewalks,  but  imposing  duty  to  keep  sidewalks  in  repair  and 
liability  for  injuries  from  defects  on  the  abutting  owner,  and  provid- 
ing methods  for  enforcement  of  repair  of  sidew^ks  by  city  officials, 
is  valid;  the  duty  of  maintaining  walks  in  repair  not  bein^  a  hazard- 
ous undertaking  which  the  city  could  not  impose  on  abutting  owners. 

Municipal  Corporations — Sidewalks— Dnty  to  Maintain. 

3.  In  the  absence  of  statute,  a  city  is  liable  to  a  person  injured 
upon  a  defective  walk,  the  repair  of  which  it  is  incumbent  upon  the 
city  to  keep  up,  if  the  city  has  the  means  of  performing  that  duty 
or  is  granted  the  right  of  taxation  to  perform  it. 

Municipal  Corporations  —  Injuries  to  Persona  on  Street  —  Liability  of 
Municipality — "Oovemmental  Duty." 

4.  Though  the  Portland  City  charter  required  the  city  engineer  to 
compel  abutting  owners  to  keep  sidewalks  in  repair,  that  duty  is  a 
governmental  rather  than  a  corporate  duty,  the  sidewalks  as  part  of 
the  highway  being  opened  and  improved  for  the  benefit  of  all  the 
public,  so  that  the  city  is  not,  on  the  engineer's  default,  liable  under 
the  rule  of  respondeat  superior. 

Municipal  Corporations— Sidewalk*— Liability  of  Engineer. 

5.  As  the  Portland  City  charter  imposed  on  the  city  engineer  the 
duty  of  notifying  abutting  owners  to  repair  defective  walks  to  file  an 

*0n  the  constitutionality  of  legislation  relieving  municipalities  from 
liability  for  defects  in  streets  or  sidewalks,  see  note  in  42  L.  B.  A* 
(N.  S.)  493. 

Generally  on  the  duty  and  liability  of  municipalities  in  regard  to 
sidewalks  and  highways,  see  note  in  20  L.  B.  A.  (N.  &)  616;  specifi- 
cally as  to  defects  in  sidewalks,  see  notes  in  43  L.  B.  A.  (N.  S.)  1158; 
L.  B.  A.  1916B,  486. 

The  ettect  of  imposition  of  duty  to  keep  sidewalk  in  repair  upon 
the  abutting  owner  in  imposing  upon  him  bability  for  injuries  is  dis- 
cussed in  note  in  3  L.  B.  A.  (S,  S.)  84. 

Generally  on  the  liability  of  highway  officers,  see  notes  in  22 
L.  B.  A.  824;  62  L.  B.  A.  (N.  &)  143.  Bepobtkb. 
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affidavit  with  the  auditor,  who  should  thereupon  mail  notice  to  the 
owner,  and  to  make  repairs  in  case  of  the  owner's  default,  the  city 
engineer,  though  he  posted  notice  is  liable  for  injuries  caused  hj  a 
detective  sidewalk,  where  the  owner  having  defaulted,  never  having 
received  notice  by  mail,  though  there  was  no  money  available  for 
repair  of  the  sidewalk;  as  in  such  case  he  might  have  discontinued 
the  use  of  the  street. 

[As  to  a  city'B  duty  to  furnish  safe  itreets,  see  note  in  108  Am. 
St  Bep.  260.] 

Iffnnlcipal  OorporatioiiB— Defective  aULewalks. 

6.  Failure  of  city  auditor  to  mail  a  notice  to  an  abutting  owner 
of  the  defective  condition  of  a  sidewalk  in  front  of  her  premises  as 
required  by  eity  charter  relieves  her  from  liability  for  resulting  in- 
juries to  a  pedestrian. 

Dismissal  sad  Nonsuit— Effect  of  DismissaL 

7.  Where  on  trial  plaintiff  dismissed  as  to  part  of  the  defendantSi 
such  dismissal  exonerates^  them  from  liability. 

From  Multnomah :  Henby  L.  Benson,  Judge. 

In  Banc.    Statement  by  Mb.  Chief  Justice  Moobb. 

This  action  was  commenced  February  11,  1913,  by 
Anna  Humphry  against  the  City  of  Portland,  the  then 
members  of  the  common  council,  the  mayor  and  the 
engineer  of  that  city,  and  Mary  J.  Reece,  now  Mrs. 
Frederickson,  to  recover  damages  for  a  personal  in- 
jury.  The  facts  are  that  on  July  17,  1912,  at  about 
9  o'clock  in  the  evening,  as  the  plaintiff  and  her  hus- 
band were  passing  along  a  wooden  sidewalk  in  front 
of  and  adjoining  upon  Mrs.  Frederickson 's  premises, 
Mr.  Humphry  stepped  on  the  end  of  a  plank  in  the 
walk,  causing  the  other  end  to  rise  and  strike  his  wife, 
breaking  in  several  places  the  bones  of  her  right  leg 
below  the  knee,  from  the  effect  of  which  fracture  the 
limb  has  been  shortened. 

The  pleadings  set  forth  the  provisions  of  the  char- 
ter hereinafter  quoted,  and  after  the  issues  were  joined 
the  action  was  dismissed  as  to  the  mayor  and  council- 
men,  upon  the  motion  of  their  attorney.  Thereupon 
the  cause  was  tried,  without  the  intervention  of  a  jury, 
and  from  the  testimony  given  the  court  made  findings 
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of  fact  in  substance  as  follows:  (1)  That  the  City  of 
Portland  is  a  mnnicipal  corporation,  that  the  city  en- 
gineer had  been  duly  appointed,  and  was  legally  quali- 
fied and  acting  at  the  time  of  the  accident,  and  that 
Mrs.  Frederickson  was  the  owner  in  fee  and  in  the 
possession  of  the  lots,  particularly  describing  them,  in 
front  of  which  was  the  defective  sidewalk  that  caused 
the  injury;  (2)  that  the  City  of  Portland,  by  the  terms 
of  its  charter,  has  exclusive  control  over  the  sidewalks, 
and  before  any  property  owner  is  allowed  to  repair 
such  walk  he  must  secure  a  permit  from  the  city  en- 
gineer; (3)  that  from  January,  1912,  to  July  of  that 
year  the  wooden  sidewalk  in  front  of  Mrs.  Frederick- 
son 's  lots  was  defective  and  in  a  dangerous  condition 
for  pedestrians,  which  fact  was  then  well  known  by 
the  city  engineer,  but  no  repairs  were  made  to  the  walk 
within  those  months;  (4)  that  it  is  incumbent  upon 
the  City  of  Portland  to  keep  the  sidewalks  in  front  of 
each  lot  in  good  repair  and  in  a  reasonably  safe  con- 
dition, but  the  city  negligently  failed  to  perform  that 
duty;  (5)  that  in  January,  1912,  the  city  engineer 
caused  to  be  posted  on  Mrs.  Frederickson  *s  lot  the 
necessary  notice  requiring  the  owner,  agent  or  occu- 
pant of  the  premises  immediately  to  repair  the  side- 
walk in  front  thereof,  and  thereupon  filed  with  the  city 
auditor  an  affidavit  of  such  posting,  but  no  notice  to 
repair  was  sent  or  mailed  to  Mrs.  Frederickson,  who 
did  not  know  of  the  defective  condition  of  the  walk; 
(6)  that  from  January,  1912,  to  and  including  July  of 
that  year  the  city  engineer  was  not  supplied  by  the 
City  of  Portland  with  sufficient  men,  material,  money 
or  means  to  repair  the  sidewalks  then  in  use,  and  had 
during  that  time  only  one  crew  of  men,  which  was 
wholly  inadequate  to  make  repairs  to  the  sidewalks 
then  in  need  thereof;  (7)  that  on  July  17,  1912,  while 
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the  plaintiff  was  walking  along  the  sidewalk  in  front 
of  the  designated  lot,  she  was,  without  fanlt  on  her 
part,  violently  thrown  by  a  loose  plank  in  the  walk, 
and,  falling,  sustained  a  permanent  injury,  which  hurt 
resulted  from  the  negligence  of  the  City  of  Portland, 
whereby  the  plaintiff  sustained  damages  in  the  sum  of 
$3,000;  (8)  and  that  on  November  18, 1912,  the  City  of 
Portland  and  the  members  of  its  council  were  notified 
of  the  plaintiff's  claim  for  damages,  as  required  by 
the  municipal  charter,  and  more  than  60  days  elapsed 
before  this  action  was  commenced. 

Based  on  these  findings,  the  court  deduced  conclu- 
sions of  law  to  the  effect:  (1)  That,  as  it  was  incum- 
bent upon  the  City  of  Portland  to  keep  in  a  reasonably 
safe  condition  and  state  of  repair  the  sidewalk  in  front 
of  the  designated  lot,  and  since  the  municipality  had 
failed  to  perform  that  duty,  in  consequence  of  which 
negligence  the  plaintiff  was  injured  to  the  extent  of 
$3,000,  she  was  entitled  to  a  judgment  against  the  city 
for  that  sum;  (2)  that  the  plaintiff  was  not  entitled  to. 
a  judgment  against  the  city  engineer;  (3)  and  that  she 
had  no  right  to  a  judgment  against  Mrs.  Frederickson. 
Predicated  upon  these  findings,  judgment  was  rendered 
in  accordance  therewith  against  the  city  alone,  and  it 
appeals.  Bevebsed.    Behearing  Denied. 

For  appellant  there  was  a  brief  with  -oral  arguments 
by  Mr.  Walter  P.  La  Roche,  City  Attorney,  and  Mr. 
Henry  E.  Davis,  Deputy  City  Attorney. 

For  respondent,  Anna  Humphry,  there  was  a  brief 
over  the  names  of  Messrs.  Wilbur  <&  Spencer,  Mr.  J.  C. 
Simmons  and  Mr.  H.  B.  Becket,  with  an  oral  argument 
by  Mr.  Becket. 

19  Or.— 28 
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For  respondent,  Mary  J.  Beece-Frederickson,  there 
was  a  brief  filed  by  Mr.  Beemer  8.  Pague. 

For  respondent,  T.  M.  Hurlburt,  City  Engineer, 
there  was  a  brief  submitted  over  the  name  of  Messrs. 
Hurlburt  <&  Layton. 

Opinion  by  Mr.  Chibp  Justice  Moore. 

1.  Though  a  complete  transcript  of  the  entire  testi- 
mony received  at  the  trial  has  been  brought  np,  no  bill 
of  exceptions  was  obtained,  and  in  the  absence  thereof 
the  only  question  to  be  considered  is  whether  or  not 
the  findings  of  fact  support  the  judgment:  Allen  v. 
Leavens,  26  Or.  164  (37  Pac.  488,  46  Am.  St.  Rep.  613, 
26  L.  R.  A.  620) ;  Miller  v.  Head  Camp,  45  Or.  192  (77 
Pac.  83) ;  Lewis  v.  Clark,  66  Or.  461  (134  Pac.  1194). 

2,  3.  It  becomes  important  to  set  forth  some  of  the 
clauses  of  the  charter  of  the  City  of  Portland  in  force 
when  the  injury  occurred,  as  found  in  the  Special  Laws 
of  Oregon  of  1903,  page  3,  and  following.  These  pro- 
visions, as  far  as  material  herein,  read : 

**No  recourse  shall  be  had  against  the  city  for  dam- 
age or  loss  to  person  or  property  suffered  or  sustained 
by  reason  of  the  defective  condition  of  any  sidewalk; 
*  *  nor  shall  there  be  any  recourse  against  the  city 
for  want  of  repair  of  any  sidewalk ;  *  *  nor  shall  there 
be  any  recourse  against  the  city  for  damage  to  person 
or  property  suffered  or  sustained  by  reason  of  acci- 
dent on  sidewalk;  *  *  but  in  such  case  the  person  or 
persons  on  whom  the  law  may  have  imposed  the  obli- 
gation to  repair  such  defect  in  the  sidewalk,  *  *  and 
also  the  oflScer  or  oflScers  through  whose  official  negli- 
gence such  defect  remains  unrepaired  shall  be  jointly 
and  severally  liable  to  the  party  injured  for  the  dam- 
age sustained*^:  Section  8. 

''It  is  hereby  made  the  duty  of  all  owners  of  land 
adjoining  any  street  in  the  City  of  Portland  to  con- 
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struct,  reconstruct,  and  maintain  in  good  repair,  the 
sidewalks  in  front  of  said  lands.  *  *  If  the  owner  of 
any  lot  or  part  thereof,  or  parcel  of  land,  shall  suffer 
any  sidewalk  along  the  same  to  become  out  of  repair, 
it  shall  be  the  duty  of  the  city  engineer  to  post  a  notice 
on  the  adjacent  property,  headed  *  Notice  to  Repair 
Sidewalk,'  in  letters  not  less  than  one  inch  in  length, 
and  said  notice  shall  in  legible  characters  direct  the 
owner,  agent,  or  occupant  of  said  property  immediately 
to  repair  the  same  in  a  good  and  substantial  manner, 
and  the  city  engineer  shall  file  with  the  auditor  an  affi- 
davit of  the  posting  of  such  notice,  stating  the  date 
when  and  the  place  where  the  same  was  posted.  The 
auditor  shall,  upon  receiving  the  affidavits  of  the  city 
engineer,  send  by  mail  a  notice  to  repair  said  sidewalk 
to  the  owner  (if  known)  of  such  property,  or  to  the 
agent  (if  known)  of  the  owner,  and  directed  to  the  post- 
office  address  of  such  owner  or  agent,  when  such  post- 
office  address  is  known  to  the  auditor,  and  if  such  post- 
office  address  be  unknown  to  the  auditor,  such  notice 
shall  be  directed  to  such  owner  or  agent  at  Portland, 
Oregon ' ' :  Section  384. 

' '  The  owner,  agentj  or  occupant,  before  making  said 
repairs,  shall  obtain  from  the  city  engineer  a  permit 
so  to  do,  *  *  and  the  owner,  agent,  or  occupant  shall 
make  said  repairs  within  twenty  days  from  the  date 
of  posting  said  notice.  If  the  owner,  agent,  or  occu- 
pant of  any  such  lot  or  part  thereof,  or  parcel  of  land, 
shall  fail,  neglect,  or  refuse  to  make  the  sidewalk  re- 
pairs within  the  time  designated,  the  city  engineer  shall 
make  the  same,  and  keep  an  accurate  account  of  the 
cost  of  the  labor  and  materials  in  making  the  repairs 
in  front  of  each  lot  or  parcel  of  land,  and  shall  report 
monthly  to  the  executive  board,  the  cost  of  such  re- 
pairs, and  a  description  of  the  lot  or  part  thereof,  or 
parcel  of  land,  fronting  on  the  sidewalk  upon  which 
such  repairs  are  made ' ' :  Section  385. 

''The  executive  board  shall  exercise  the  same  general 
authority  and  supervision  over  sidewalk  repairs  that 
it  shall  have  in  the  matter  of  street  improvements ;  it 
«hall  inspect  the  reports  of  sidewalk  repairs,  and  the 
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cost  thereof,  made  by  the  city  engineer,  and  if  it  deems 
the  san^e  to  be  reasonable,  it  shall  approve  the  same 
and  transmit  them  to  the  council.  The  comicil  shall, 
at  least  once  each  year,  by  ordinance,  assess  npon  each 
of  the  lots  or  parts  thereof,  or  parcels  of  land  fronting 
upon  sidewalks,  which  have  been  so  repaired,  the  cost 
of  making  such  repairs  as  approved  by  the  executive 
board  •  •  »^  Section  386. 

**  Moneys  to  repair  sidewalks  when  the  repair  shall 
be  made  by  the  city  engineer  under  this  charter,  may, 
at  the  discretion  of  the  council,  be  advanced  from  the 
street  repair  fund,  to  be  reimbursed  by  the  special  as- 
sessment when  collected*^:  Section  387. 

*  *  It  is  not  only  the  duty  of  all  owners  of  land  within 
the  city  to  keep  in  repair  all  sidewalks,  constructed  or 
existing  in  front  of,  along,  or  abutting  upon  their  re- 
spective lots  or  parts  thereof,  and  parcels  of  land,  but 
such  owners  are  hereby  declared  to  be  liable  for  all 
damages  to  whomsoever  resulting,  arising  from  their 
fault  or  negligence  in  failing  to  put  any  such  sidewalk 
in  repair,  after  the  owner  or  agent  thereof  has  been 
notified  as  provided  in  this  charter  so  to  do;  and  no 
action  shall  be  maintained  against  the  City  of  Portland 
by  any  person  injured  through  or  by  means  of  any 
defect  in  any  sidewalk '  ^ :  Section  388. 

It  is  contended  by  defendant's  counsel  that,  the  char- 
ter having  imposed  the  duty  to  keep  sidewalks  in  re- 
pair upon  the  abutting  owners,  the  common  council 
and  the  city  engineer,  and  exempted  the  municipality 
from  all  liability  to  any  person  for  an  injury  suffered 
in  consequence  of  a  defective  sidewalk,  an  error  was 
committed  in  rendering  judgment  against  the  city.  In 
support  of  the  principle  thus  asserted  it  is  argued  that, 
in  the  absence  of  a  statute  imposing  the  accountability, 
a  municipal  corporation,  as  an  agency  of  the  state  for 
governmental  purposes,  is  not  liable  in  damages  to  a 
party  who  sustains  an  injury  by  reason  of  a  defective 
sidewalk,  and  that  Article  I,  Section  10,  of  the  Con- 
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stitution  of  Oregon,  declaring  that  *' every  man  shall 
have  remedy  by  dne  course  of  law  for  injury  done  him 
in  his  person^ property  or  reputation/'  has  no  applica- 
tion to  an  action  of  this  kind,  since  at  the  common  law 
no  remedy  against  a  municipal  corporation  to  recover 
damages  for  a  personal  injury  caused  by  a  defective 
highway  existed. 

A  noted  author,  in  discussing  the  question  of  unsafe 
highways  as  arranged  by  the  decisions  on  this  subject 
by  courts  in  the  United  States,  remarks : 

**The  cases  may  be  grouped  into  the  following 
classes:  First.  Where  neither  chartered  cities  nor 
counties  or  other  quasi  corporations  are  held  to  an  im- 
plied civil  liability.  Only  a  few  states  have  adopted 
this  extreme  view  of  exempting  cities  from  liability  in 
this  respect.  Second.  Where  the  reverse  is  held,  and 
both  chartered  cities  and  counties  are  alike  considered 
to  be  impliedly  liable  for  their  neglect  of  the  duty 
in  question.  ^This  doctrine  prevails  in  a  small  num- 
ber of  states.  Third.  Where  municipal  corporations 
proper,  such  as  chartered  cities,  are  held  to  an  implied 
civil  liability  for  damages  caused  to. travelers  for  de- 
fective and  unsafe  streets  under  their  control,  but  deny- 
ing that  such  a  liability  attaches  to  counties  or  other 
qtuisi  corporations  as  respects  highways  and  bridges 
under  their  charge.  This  distinction  has  received  ju- 
dicial sanction  in  a  large  majority  of  the  states,  where 
the  legislation  is  silent  in  respect  of  corporate  liabil- 
ity": Dillon,  Mun.  Corp.  (4  ed.),  §  999. 

The  third  class  thus  specified  has  been  adopted  in 
Oregon.  Thus  in  Templeton  v.  Linn  County,  22  Or. 
313  (29  Pac.  795,  15  L.  R.  A.  730),  it  was  held  by  a 
majority  of  the  court  that  at  common  law  a  county 
was  not  liable  for  an  injury  resulting  from  a  defect 
of  its  highways.  In  a  very  able  dissenting  opinion, 
however,  Mr.  Justice  Lord  maintained  that  upon  the 
organization  of  a  county  a  duty  devolved  upon  it  to 
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keep  the  highways  within  its  borders  in  repair,  to  per- 
form which  obligation  the  quasi  corporation  was  em- 
powered to  levy  and  collect  taxes ;  that  a  breach  of  that 
duty  necessarily  imposed  upon  the  county  a  liability 
for  the  resulting  damages  to  recover  which  the  common 
law  supplied  a  remedy,  whether  or  not  it  was  expressly 
given  by  statute ;  and  that  Article  I,  Section  10,  of  the 
organic  law  of  the  state,  placed  it  beyond  the  power 
of  the  legislature  to  take  away  remedies  that  existed 
when  the  Constitution  was  adopted.  At  its  next  ses- 
sion, after  that  decision  was  rendered,  the  legislative 
assembly  enacted  a  statute  providing  for  the  recovery 
from  counties  of  a  limited  sum  as  compensatory  dam- 
ages by  persons  injured  in  consequence  of  defective 
roads  or  bridges :  McFerren  v.  Umatilla  County,  27  Or. 
311  (40  Pac.  1013).  Another  act  is  now  in  force  giv- 
ing greater  compensation  in  such  cases:  Section  6375, 
L.  0.  L. 

In  Mattson  v.  Astoria,  39  Or.  577,  580  (65  Pac.  1066, 
87  Am.  St.  Rep.  687),  a  municipal  charter  having  pro- 
vided that  *' neither  the  City  of  Astoria  nor  any  mem- 
ber of  the  council  thereof  shall  in  any  manner  be  held 
liable  for  any  damages  resulting  from  a  defective  con- 
dition of  any  street,  alley,  or  highway  thereof,"  it  was 
determined,  in  construing  such  excerpt,  that  while  it 
was  within  the  power  of  the  legislature  to  exempt  a  city 
from  liability  for  damages  sustained  in  consequence 
of  an  unsafe  street,  a  party  injured  by  reason  of  the 
defect  might  proceed  personally  against  the  officer  to 
whom  the  charter  delegated  the  duty  of  repairing  the 
highway,  and  by  whose  negligence  the  injury  resulted, 
notwithstanding  such  attempted  exoneration  from  lia- 
bility. 

In  Batdorff  v.  Oregon  City,  53  Or.  402,  405  (100  Pac. 
937,  938,  18  Ann.  Cas.  287),  it  is  said: 
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•'Though  there  is  a  conflict  of  judicial  utterance  as 
to  the  common-law  liability  of  a  city  for  a  failure  to 
keep  a  street  in  repair,  the  weight  of  authority  sup- 
ports the  principle  that,  when  a  charter  invests  a  mu- 
nicipal corporation  with  exclusive  control  over  the 
streets  within  its  limits,  and  authorizes  it  to  employ 
the  means  necessary  to  improve  and  maintain  such 
highways,  a  duty  to  the  public  arises  by  implication  of 
law  to  keep  the  streets  that  have  been  opened  for  travel 
in  a  reasonably  safe  condition ;  and  for  any  injury  that 
may  result  from  a  failure  to  discharge  such  obligation 
the  city,  without  any  statutory  provision  to  that  effect, 
must  respond  in  damages. '  * 

In  referring  to  what  is  now  Section  358,  L.  0.  L.,  it 
is  further  observed : 

**Our  statute  re-enacts  this  rule  of  the  common  law, 
and  authorizes  the  maintenance  of  an  action  against 
any  city  in  its  corporate  capacity  for  an  injury  to  the 
rights  of  a  party  arising  from  some  act  or  omission  of 
the  municipality. '  * 

See  the  notes  to  this  case  in  18  Ann.  Cas.  287. 

In  PiUlen  v.  Eugene,  77  Or.  320  (146  Pac.  822,  147 
Pac.  768),  in  construing  a  provision  of  a  municipal 
charter  which  declared,  * '  The  City  of  Eugene  shall  not 
in  any  event  be  liable  in  damages  to  any  person  for 
an  injury  caused  by  any  defect  or  dangerous  place  at 
or  in  any  sidewalk,  •  •  unless  the  mayor,  chairman 
of  the  street  committee,  or  street  commissioner  shall 
have  had  actual  notice  of  such  defect  or  dangerous 
place,  and  a  reasonable  time  thereafter  in  which  to  re- 
pair or  remove  such  defect  or  dangerous  place  before 
the  happening  of  such  accident  or  injury,  and  in  no 
case  shall  more  than  $100  be  recovered  as  damages 
from  the  city  for  any  such  accident  or  injury,^'  it  was 
held  that,  if  a  recovery  of  more  than  $100  for  any  in- 
jury resulting  from  a  defective  sidewalk  was  under- 
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taken,  the  action  must  be  against  the  city  officers  by 
whose  neglect  the  defect  continued. 

As  tending  to  show  the  liability  of  a  municipal  cor- 
poration to  a  person  who  has  sustained  an  injury  by 
reason  of  an  tmsafe  street,  see  the  notes  to  the  cases 
of  Browning  v.  City  of  Springfield,  63  Am.  Dec.  345; 
Ooddard  v.  Inhabitants  of  Harpswell,  30  Am.  St.  Bep. 
373;  Sundell  v.  Tintah,  Ann.  Cas.  1913C,  1311.  By 
analogy  and  based  on  the  doctrine  asserted  by  Judge 
Dbady  in  Eastman  v.  Clackamas  County  (C.  C),  32 
Fed.  24,  and  recognized  by  Mr.  Justice  Lord  in  Temple- 
ton  V.  Lin/n  County,  22  Or.  313,  321  (29  Pac.  795,  15 
L.  B.  A.  730),  we  conclude  a  municipal  corporation,  in 
the  absence  of  any  statute  governing  the  matter,  is 
liable  to  a  person  sustaining  an  injury  from  a  defective 
street  or  sidewalk,  the  repair  of  which  it  is  incumbent 
upon  the  city  to  keep  up,  if  it  have  the  means  of  per- 
forming that  duty  or  is  granted  the  right  of  taxation 
or  given  the  power  of  levying  a  special  assessment  for 
that  purpose,  and  we  adhere  to  the  rule,  heretofore 
asserted,  that  under  Article  I,  Section  10,  of  the  Con- 
stitution of  Oregon,  a  right  of  action  to  recover  dam- 
ages for  an  injury  thus  sustained  cannot  be  so  abridged 
by  legislation  as  to  deprive  the  injured  party  of  all 
remedy.  It  is  conceded,  however,  that  by  proper  en- 
actment the  liability  thus  imposed  upon  a  municipal 
corporation  may  be  shifted  to  its  officers  or  agents. 

It  is  contended  by  plaintiff's  counsel  that  the  rule 
announced  in  Pullen  v.  Eugene  is  not  controlling 
herein.  In  support  of  the  principle  so  asserted  reli- 
ance is  had  upon  the  case  of  McAllister  v.  Albany,  18 
Or.  426  (23  Pac.  845),  where  it  was  ruled  that  a  mu- 
nicipal corporation  could  not  escape  liability  for  a  per- 
sonal injury  by  letting  to  a  contractor  any  work  the 
performance   of  which  was   intrinsically  dangerous. 
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The  rule  there  recognized  is  analogous  to  tHe  doctrine 
of  the  continued  liability  of  a  contractor  to  respond 
in  damages  for  an  injury  resulting  from  letting  to  an 
independent  contractor  any  work  the  performance  of 
which  is  necessarily  hazardous.  Thus  in  Winniford  v. 
MacLeod,  68  Or.  301,  306  (136  Pac.  25,  27),  Mr.  Justice 
Burnett,  discussing  this  subject,  says : 

**The  general  rule  is  that,  where  work  is  committed 
in  all  its  details  to  a  contractor,  and  he  is  responsible 
to  his  employer,  not  for  details,  but  only  for  a  finished 
result,  the  former  alone  is  answerable  for  injury  hap- 
pening to  third  parties  in  the  prosecution  of  the  work. 
There  are  exceptions  to  this  rule.  The  employer  must 
also  respond  if  the  manner  provided  for  carrying  out 
the  contract  is  in  itself  dangerous,  or  if  the  project  is 
manifestly  dangerous  to  others,  and  an  injury  ensues 
on  account  of  either  the  method  prescribed  or  the 
nature  of  the  undertaking  itself. ' ' 

See,  also,  Dibert  y.  Giehisch,  74  Or.  64  (144  Pac. 
1184). 

In  the  case  at  bar  it  is  difiScult  to  see  how  the  repair 
of  a  sidewalk  involved  any  work  the  performance  of 
which  was  so  intrinsically  dangerous  as  to  render  the 
city  liable  for  the  resulting  damages,  notwithstanding 
the  exemption  clause  of  the  charter. 

The  facts  involved  in  the  case  of  McAllister  v.  Al- 
bany, 18  Or.  426  (23  Pac.  845),  are  thus  stated  in  the 
opinion : 

**This  is  an  action  to  recover  damages  for  injuries 
sustained  by  the  plaintiff  in  consequence  of  a  ditch  dug 
across  a  certain  street  of  said  city  for  the  construction 
of  a  sewer  being  left  open  and  without  lights  or  guards, 
and  into  which  the  plaintiff  drove  his  team  and  seri- 
ously injured  himself  and  team. ' ' 

In  commenting  upon  the  discretion  of  local  authori- 
ties, a  text-writer  observes : 
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**  Whether  this  right  of  municipal  corporations  to 
construct  drains  and  sewers  shall  be  exercised  in  any 
particular  case  or  not,  as  well  as  the  manner  in  which 
it  shall  be  exercised,  must  be  determined  by  the  corpo- 
ration, and  not  by  the  courts.  When,  however,  the  cor- 
poration has  ordered  the  construction  of  a  sewer,  and 
has  entered  upon  the  prosecution  of  the  work,  its  duty 
becomes  ministerial,  and,  'where  a  judicial  duty  ends 
and  ministerial  duty  begins,  their  [there]  immunity 
ceases,  and  liability  attaches'*':  Elliott,  Boads  & 
Streets  (3  ed.),  §  560. 

To  the  same  effect  see,  also,  28  Cyc.  1315. 

It  will  thus  be  seen  that,  if  the  injury  complained  of 
in  McAllister  v.  Albany,  18  Or.  426  (23  Pac.  845),  had 
resulted  from  the  negligence  of  that  defendant,  and  not 
from  the  carelessness  of  an  independent  contractor,  it 
is  quite  probable  a  judgment  might  have  been  rendered 
against  the  city  upon  the  facts  so  stated.  But,  how- 
ever this  may  be,  the  principle  there  recognized,  or  the 
rule  which  possibly  might  have  been  enforced  therein, 
cannot  be  invoked  to  govern  the  decision  in  the  case 
at  bar. 

4.  It  is  maintained  by  plaintiff's  counsel  that,  the 
obligation  to  repair  sidewalks  having  been  imposed  by 
the  charter  upon  the  city  engineer,  he  is  to  be  regarded, 
not  as  an  independent  public  officer,  but  as  the  agent 
of  the  municipality,  and  for  any  failure  to  perform  that 
duty,  whereby  an  injury  has  been  sustained  by  another, 
the  city  is  liable  for  the  ensuing  damages,  and  hence 
the  judgment  should  be  affirmed.  It  has  been  held  by 
some  courts  that,  where  the  duty  rests  upon  a  city  to 
keep  its  streets  in  a  safe  condition  for  public  use,  and 
the  officer  who  is  required  to  perform  that  obligation 
fails  in  this  particular,  whereby  injury  results,  a  re- 
covery may  be  had  against  the  city  for  the  damages 
suffered,  upon  the  principle  of  respondeat  superior: 
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Conrad  v.  Trustees,  16  N.  T.  158 ;  Hall  v-  City  of  Aus- 
tin,  73  Minn.  134  (75  N.  W.  1121) ;  Ehrgott  v.  Mayor 
etc.,  96  N.  Y.  264  (48  Am.  Rep.  622) ;  Missano  v.  Mayor 
etc.,  160  N.  T.  123  (54  N.  E.  744) ;  NormUe  v.  City  of 
Ballard,  33  Wash.  369  (74  Pac.  566). 

A  well-recognized  distinction  exists  between  a  quasi 
corporation,  such  as  a  county,  and  a  municipal  corpo- 
ration, such  as  a  city,  in  respect  to  the  liability  of  each 
to  persons  injured  by  neglect  of  duty  by  the  agents  or 
officers  of  either:  Dillon,  Mun.  Corp.  (4  ed.),  §§  26, 966. 
Whatever  the  rule  may  be  in  other  states,  it  has  been 
repeatedly  held  in  Oregon  that  a  municipal  corpora- 
tion, in  performing  the  duties  imposed  upon  or  dele- 
gated to  it,  exercises  a  private,  proprietary  function 
for  the  benefit  of  its  inhabitants  alone,  and  known  as 
a  ministerial  duty,  and  also  discharges  a  governmental 
obligation,  in  the  performance  of  which  it  acts  as  an 
agent  of  the  state  and  for  the  entire  public,  and  when 
a  city,  incorporated  village,  or  town  is  employing  the 
latter  power  in  good  faith,  it  is  exempt  from  liability 
for  damages;  but,  when  performing  the  former  func- 
tion, the  rule  of  respondeat  superior  governs  in  respect 
to  an  injury  occasioned  by  the  negligence  of  the  officers 
and  agents  of  the  municipal  corporation :  Esherg  Cigar 
Co.  V.  Portland,  34  Or.  282  (55  Pac.  961, 75  Am.  St.  Rep. 
651,  43  L.  R.  A.  435) ;  Shipley  v.  Hacheney,  34  Or.  303 
(55  Pac.  971) ;  Wagner  v.  Portland,  40  Or.  390  (60  Pac 
985,  67  Pac.  300) ;  Pacific  Paper  Co.  v.  Portland,  68  Or. 
120  (135  Pac.  871) ;  Blake-McFall  Co.  v.  Portland,  68 
Or.  126  (135  Pac.  873) ;  Coleman  v.  La  Grande,  73  Or. 
521  (144  Pac.  468). 

In  Dyer  v.  D anbury,  85  Conn.  128  (81  Atl.  958,  Ann. 
Cas.  1913A,  784,  786,  39  L.  R.  A.  (N.  S.)  405),  Mr.  Jus- 
tice Thayer,  in  distinguishing  between  governmental 
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duties  enjoined  upon  a  municipal  corporation  and  min- 
isterial obligations  performed  by  it,  says : 

**For  the  nonperformance  or  misperformance  of  a 
merely  governmental  duty  imposed  upon  a  city  or  town 
it  is  not  liable  in  damages  unless  a  right  of  action 
against  it  is  given  by  statute.  *  •  Where,  however, 
some  special  power  or  privilege  out  of  which  grow  pub- 
lic duties,  primarily  for  the  benefit  of  its  own  citizens, 
is  granted  to  a  municipality  at  its  request,  or  where 
with  its  consent  some  special  duty  not  belonging  to  it 
under  the  general  laws  is  imposed  upon  it,  the  case  is 
different.  In  such  cases  the  municipality  is  in  a  sense 
performing  a  private  duty,  and,  although  no  liability 
for  damages  is  imposed  by  statute  for  negligence  in  the 
performance  of  such  duties,  the  municipality  is  never- 
theless liable  for  it." 

County  roads  and  city  streets  and  sidewalks,  when 
once  constructed,  are  for  the  benefit  of  all  people  who 
may  have  occasion  to  travel  or  pass  along  or  across 
such  highways,  the  duty  to  repair  which  is  also  imposed 
upon  the  municipal  corporation  for  the  benefit  of  the 
entire  public,  and  not  for  the  sole  advantage  of  the  cit- 
izens residing  in  the  immediate  neighborhood  specially 
benefited  thereby.  A  distinguished  author,  comment- 
ing upon  this  legal  principle,  remarks: 

**It  cannot  be  justly  said  that  the  regulation  and  con- 
trol of  highways  is  not  a  governmental  matter,  for  it 
was  so  in  the  earliest  years  of  the  common  law,  and, 
indeed,  long  before  the  common  law  took  form  and 
force'':  Elliott,  Roads  &  Streets  (3  ed.),  §496. 

** Where  a  public  corporation,"  says  this  text-writer 
in  another  section  of  the  work  mentioned,  *'is  selected 
and  employed  as  an  agent  of  the  state  to  perform 
a  duty  pertaining  to  purely  state  affairs,  whether 
it  be  a  city  or  a  county,  it  cannot  be  liable  to  private  ac- 
tion. The  reason  for  this  is  not  far  to  seek.  In  dis- 
charging such  a  state  duty  it  stands  in  the  place  of  the 
state  as  its  instrument  or  agent";  Id.,  §  538. 
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McQuillin,  in  his  work  on  Municipal  Corporations, 
Section  2721,  in  discussing  this  subject,  asserts : 

''On  the  theory  that  the  repair  and  regulation  of 
streets  is  a  governmental  duty,  it  is  expressly  held  that 
the  municipality  is  not  liable  for  defective  streets  at 
conamon  law  in  Arkansas,  California,  Connecticut, 
Maine,  Massachusetts,  Michigan,  New  Jersey,  Rhode 
Island,  South  Carolina,  and  Vermonf 

See,  also.  Id.,  §  2623. 

The  rule  thus  asserted,  though  in  conflict  with  some 
judicial  expression  upon  the  subject,  is  supported  by 
the  great  weight  of  authority. 

The  principle  so  adverted  to  is  not  in  conflict  with 
the  opinion  on  rehearing  in  the  case  of  Giaconi  v. 
Astoria,  60  Or.  12  (113  Pac.  855, 118  Pac.  180),  though 
the  writer  did  not  concur  therein.  In  that  case  in 
opening  a  new  street  an  embankment  of  earth  slid  down 
upon  the  plaintiff's  land,  causing  injury,  and  it  was 
ruled  that  the  city  by  reason  of  the  negligence  of  its 
officers  was  liable  for  the  resulting  damages.  The 
dedication  of  streets,  as  evidenced  by  a  duly  recorded 
plat,  and  the  sale  of  lots  in  accordance  therewith,  does 
not  require  the  immediate  opening  of  any  of  the  high- 
ways until  in  the  discretion  of  the  local  authorities  it 
is  determined  that  the  interests  of  the  public  demand 
such  improvements  should  be  made:  Elliott,  Roads  & 
Streets  (3  ed.),  §§  129,  570.  In  another  section  of  his 
work  this  author,  in  speaking  of  the  liability  of  a 
municipal  corporation  for  negligence,  says : 

*  *  Outside  of  the  New  England  states  and  those  states 
which  follow  the  New  England  rule,  the  doctrine  is 
that  there  is  a  liability  for  a  failure  to  exercise  ordi- 
nary care  and  skill  in  making  the  improvement;  for, 
once  the  ministerial  act  is  undertaken,  such  reasonable 
care  and  skill  must  be  exercised  as  will  not  only  make 
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the  highway  safe  for  passage,  but  will  prevent  injury 
to  adjoining  property  ^^  Id.,  §  580. 

When  a  street  has  once  been  opened  and  improved 
80  as  to  be  turned  over  to  the  state  to  be  used  by  the 
public  generally,  the  cost  of  repairing  such  highway  is 
usually  payable  out  of  the  general  fund,  and  the  mu- 
nicipality is  not  generally  authorized  to  make  a  special 
assessment  against  abutting  property  to  defray  the  ex- 
pense incurred  therefor:  Id.,  §  647.  When  a  street  is 
being  originally  opened,  and  before  it  is  theoretically 
surrendered  to  the  state,  the  obligation  to  complete  the 
highway  is  only  ministerial,  in  the  exercise  of  which 
engagement  the  city  is  held  responsible  in  damages  for 
the  negligence  of  its  oflScers  and  agents  on  the  ground 
that  the  right  of  the  public  to  the  use  of  the  street  has 
not  attached.  When,  however,  a  street  is  once  com- 
pleted and  devoted  to  its  intended  use,  the  duty  there- 
after to  keep  it  reasonably  safe  devolves  upon  the 
municipal  corporation  to  see  that  the  highway,  until  it 
is  legally  discontinued,  remains  in  a  suitable  condition 
for  travel.  It  is  incumbent,  therefore,  upon  a  city  to 
keep  its  improved  streets  in  reasonable  repair,  and  in 
discharging  that  obligation  the  municipal  corpora- 
tion necessarily  exercises  a  governmental  duty  for  the 
benefit  of  the  general  public :  Id.,  §  803.  It  will  thus  be 
seen  that  the  prevailing  opinion  in  the  case  of  Giaconi 
Y.  Astoria,  60  Or.  12  (113  Pac.  855, 118  Pac.  180),  does 
not  lack  the  support  of  reason  or  authority. 

In  the  case  at  bar,  however,  the  street  had  been 
opened  and  improved,  and  the  sidewalk,  which  neces- 
sarily constitutes  a  part  of  the  highway  for  the  accom- 
modation of  pedestrians,  had  been  put  down,  but  was  out 
of  repair,  so  that  the  restoration  thereof  was  a  govern- 
mental duty  enjoined  upon  the  city  for  the  benefit  of 
the  public  in  general.    In  failing  to  discharge  that  ob- 
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ligation  the  city  engineer  omitted  the  performance  of 
a  governmental  duty  by  reason  whereof  the  City  of 
Portland  is  not  liable  for  the  damages  which  resulted 
from  the  injury. 

5.  It  will  be  remembered  the  court  found  that  it  was 
the  lack  of  money  which  prevented  the  city  engineer 
from  making  the  necessary  repairs.  A  text- writer,  in 
discussing  this  subject,  asserts : 

**The  want  of  funds,  and  of  power  to  raise  money  to 
enforce  contributions  of  labor,  or  to  assess  the  expense 
of  repair  upon  abutters,  is  a  good  defense  to  a  charge 
of  negligence  for  nonrepair,  provided  it  is  shown  that 
all  the  funds  applicable  to  such  use,  and  all  means  of 
raising  more,  have  been  exhausted.  But  want  of  funds 
is  not  available  as  a  defense  to  a  charge  of  negligence 
in  not  erecting  barriers  on  a  dangerous  street,  or  not 
closing  the  street  altogether,  when  necessary ' ' :  Shear- 
man &  Redfield,  Neg.  (6  ed.),  §  374. 

It  will  be  observed,  from  the  excerpt  quoted,  that  a 
greater  degree  of  effort  for  the  repair  of  a  street  or 
sidewalk  is  demanded  from  municipal  oflScers  than  is 
evidenced  by  the  fijjding  referred  to,  which  is  insuffi- 
cient to  relieve  the  city  engineer  from  liability. 

6.  The  failure  of  the  city  auditor  to  mail  to  Mrs. 
Frederickson  a  notice  of  the  defective  condition  of  the 
walk  in  front  of  her  premises  as  found  by  the  court  ex- 
onerates her  from  accountability  for  any  part  of  the 
damages  which  the  plaintiff  sustained. 

7.  At  the  trial  of  this  cause  the  action,  by  consent  of 
counsel  for  the  respective  parties,  was  dismissed  as  to 
the  defendants  Geo.  L.  Baker,  John  H.  Burgard,  Ralph 
C.  Clyde,  Will  H.  Daly,  Geo.  D.  Dunning,  J.  J.  Jen- 
nings, Allan  E.  Joy,  James  Maguire,  R.  E.  Menefee, 
Tom.  N.  Monks,  John  Montag,  Wm.  Schmeer,  H.  N. 
Wallace,  Frank  E.  Watkins  and  F.  L.  Wilhelm,  who  at 
the  time  of  the  plaintiff's  injury  composed  the  common 
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council  of  the  City  of  Portland,  and  as  to  A.  G.  Bush- 
light,  who  then  was  its  mayor.  This  voluntary  dis- 
charge necessarily  releases  each  of  these  parties  from 
any  and  all  liability  on  account  of  the  negligence  set 
forth  in  the  complaint. 

The  findings  of  fact,  when  tested  by  the  provision  of 
the  charter,  do  not  uphold  the  conclusions  of  law  pred- 
icated thereon,  except  in  respect  to  Mrs.  Frederickson. 
The  judgment  is  therefore  reversed,  and  the  cause  re- 
manded for  a  new  trial  as  to  the  defendant  T.  M.  Hurl- 
burt,  who  at  the  time  the  plaintiff  was  hurt  was  the 
city  engineer,  and  for  such  further  proceedings  as  may 
be  necessary  not  inconsistent  with  this  opinion. 

Eeveesed.    Rehearing  Denied. 

Mb.  Justice  Benson  and  Mr.  Justice  Eakin  took  no 
part  in  the  consideration  of  this  case. 

Mb.  Justice  Harris  concurs  in  the  result. 

Mb.  Justice  Bean  dissents. 


Argued  .Tannary  31,  affirmed  March  7,  191(J. 

JENKINS  V,  CARMAN  MFG.  CO.* 

(155   Pac.   703.) 

Master    and    Servant — ^Injnrles    to    SerTaat^-Oompensation    Act 

Acceptance  of  Benefits. 

1.  Where  a  servant  ha«  taken  advantage  of  the  Workmen's  Com- 
pensation Act  (Laws  1913,  p.  188),  he  cannot  recover  of  his  employer, 
unless  he  brings  himself  within  one  of  the  exceptions  mentioned  in 
the  act. 

Master  and   Servant — ^Injuries  to   Servant — ^Acceptance  of  Benefits 
Under  Compensation  Act. 

2.  Under  Section  25,  page  206,  Laws  of  1913,  providing  that  if  any 
workman  shall  sustain  an  injury  which  the  Industrial  Accident  Com- 


*0n  Workmen's  Compensation  Act  generally,  see  comprehensive  note 
in  K  R.  A.  1916A,  23.  Bjeporteb. 
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mission  shall  determine  to  have  been  eaoaedi  hj  failure  of  Mb  em- 
ployer to  maintain  any  safety  appliance  required  by  statute,  the 
workman  shall  have  the  same  rights  against  the  employer  as  in  case 
of  an  employer  defaulting  in  payments  due  under  the  act,  provided, 
in  case  the  workman  proceeds  againet  the  employer,  he  shall  have  no 
claim  against  the  accident  fund,  where  the  workman  has  applied  to 
the  commission  for  compensation,  he  cannot  bring  an  action  under  the 
Employers'  Liability  Act,  unless  he  shows  that  the  commission  has 
determined  that  the  injury  was  caused  in  whole  or  in  part  by  failure 
to  maintain  the  safety  appliances  required  by  the  Employers'  Act. 

Master  and  Servant — ^Injuries  to  Servant— Acceptance  of  Benefits 
Under  Compensation  Act — "Deliberate  Intention.** 
8.  Under  Section  22,  page  204,  Laws  of  1913,  authorizing  recovery 
by  a  workman  of  his  employer  in  addition  to  any  payment  from  the 
accident  fund,  if  the  injury  results  fi'om  deliberate  intention  of  the 
employer  to  produce  injury,  "deliberate  intention"  implies  that  the 
employer  must  have  determined  to  injure  the  employee,  and  mere  care- 
lessness or  negligence,  however  gross,  is  not  sufficient. 

[As  to  acceptance  of  provisions  of  Workmen's  Compensation 
Act,  see  note  in  Ann.  Cas.  19160,  308.] 

From  Multnomah :  Hbnby  E.  McGinn,  Judge* 

In  Banc.    Statement  by  Mr.  Justice  McBridb. 

This  is  an  action  by  Manoah  A.  Jenkins  against  the 
Carman  Manufacturing  Company,  a  corporation,  for 
personal  injuries,  which  plaintiff  claims  to  have  sus- 
tained by  reason  of  defective  machinery  or  appliances 
in  defendant 's  sawmill.  That  portion  of  the  complaint 
which  declares  the  cause  of  plaintiff's  injury  is  as  fol- 
lows: 

**  Among  the  machines,  instrumentalities  and  devices 
used  by  said  company  is  one  certain  machine  known  as 
a  lumber  roller  or  conveyor,  which  was  used  to  convey 
slabs  of  lumber  sawed  from  logs  to  the  edger.  ^  Such 
lumber  conveyor  or  roller  is  composed  of  a  series  or 
system  or  number  of  rolls,  the  exact  number  being  un- 
known to  plaintiff,  which  are  on  a  common  level  and 
located  in  a  common  box  or  place,  such  rolls  being  op- 
erated by  steam  power,  and  so  adjusted  that  they  are 
from  18  inches  to  2  feet  apart.  One  of  said  rolls  was 
at  the  time  of  the  injury  to  plaintiff,  hereafter  alleged, 
broken  and  unfit  for  use,  and  had  been  broken  and  unfit 
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for  use  for  a  period  of  approximately  one  year  prior  to 
the  injury  to  plaintiff;  that  of  the  broken  condition  of 
said  roll  the  defendant  well  knew  for  approximately 
one  year  prior  to  the  injuries  to  plaintiff.  With  such 
knowledge  the  defendant  carelessly,  recklessly  and  neg- 
ligently failed  and  neglected  to  repair  the  said  roller 
or  to  replace  the  same  with  another  roll,  and  that  such 
roller  could  have  been  repaired  or  replaced  without  in- 
terfering  with  the  eflSciency  of  the  business  of  the  de- 
fendant or  with  the  labor  of  this  plaintiff.  Such  roll 
in  its  broken  and  defective  condition  constituted  and 
was  a  menace  and  danger  to  the  laborers  of  this  defend- 
ant, and  more  especially  to  this  plaintiff,  and  that 
defendant,  with  knowledge  of  the  condition  of  said  roll, 
required  its  laborers  and  more  especially  this  plaintiff 
to  work  in  and  about  and  with  said  machine  with  its 
defective  and  broken  roll  as  above  alleged,  with  the  de- 
liberate intent  on  the  part  of  the  defendant  to  subject 
its  workmen,  and  more  especially  this  plaintiff,  to 
dangers  of  injury  and  to  injury  therefrom.^' 

The  pleading  then  states  that  while  plaintiff  was  at 
work  in  the  regular  discharge  of  his  duties  and  was  off- 
bearing  lumber  from  the  saw,  by  reason  of  the  broken 
condition  of  said  roller  a  piece  of  lumber  caught  therein 
and  by  other  wheels  was  thrown  against  plaintiff  with 
great  force  and  violence,  whereby  he  was  injured, 
which  injuries  are  fully  specified,  and  that  he  still  suf- 
fers therefrom.  It  further  declares  that  the  injuries 
to  plaintiff  were  not  caused  through  any  fault  or  wrong 
of  plaintiff,  but  were  caused  solely  through  the  care- 
lessness, recklessness  and  negligence  of  the  defendant 
and  by  his  deliberate  intent  to  expose  this  plaintiff  to 
injury ;  that  plaintiff  is  damaged  in  the  sum  of  $2,500 ; 
that  heretofore  and  prior  to  the  institution  of  this  ac- 
tion, and  after  the  injury  of  plaintiff,  he  submitted  his 
claim  to  the  Workmen's  Industrial  Insurance  Com- 
mission of  Oregon,  which  claim  was  allowed  in  the  sum 
of  $42  a  month  for  two  months,  totaling  $84 ;  that  the 
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allowance  was  made,  as  plaintiff  is  informed  and  be- 
lieves, only  for  an  alleged  partial  depreciation  of  plain- 
tiff's earning  capacity,  and  was  not  intended  to  involve, 
nor  did  it  involve,  any  pain  or  suffering  or  loss  of 
powers  of  locomotion  and  physical  endurance ;  and  that 
by  the  wrongs  herein  set  forth  plaintiff  has  been  in- 
jured in  excess  of  the  sum  allowed  by  the  said  Indus- 
trial Insurance  Commission  in  the  sum  of  $2,416. 
There  was  a  general  demurrer  to  the  complaint,  which 
was  sustained,  and  plaintiff  appeals.         Affibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Logan  <&  Smith,  with  an  oral  argument  by  Mr. 
I  sham  N.  Smith. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Gus.  Q.  Moser,  Mr.  Roy  K.  Terry  and  Mr.  William 
A.  Williams,  with  an  oral  argument  by  Mr.  Moser. 

As  amid  curiae  there  were  oral  arguments  by  Mr. 
George  M.  Brown,  Attorney  General,  and  Mr.  J.  0. 
Bailey,  Assistant  Attorney  General. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

1,  2.  Plaintiff,  having  chosen  to  take  advantage  of 
the  Workmen's  Compensation  Act,  cannot  recover,  un- 
less he  brings  himself  within  one  of  the  exceptions  men- 
tioned therein.  The  exceptions  here  to  be  noted  are 
Sections  22  and  25  of  the  act,  which  constitute  Chapter 
112  of  the  Laws  of  1913.    They  provide : 

*'Sec.  22.  If  injury  or  death  results  to  a  workman 
from  the  deliberate  intention  of  the  workman  himself 
to  produce  such  injury  or  death,  neither  the  workman 
nor  the  widow,  widower,  child  or  dependent  of  the 
workman  shall  receive  any  payment  whatsoever  out  of 


452  Jenkins  v.  Cabman  Mfg.  Co.  [79  Or. 

the  accident  fund.  If  injury  or  death  results  to  a 
workman  from  the  deliberate  intention  of  his  employer 
to  produce  such  injury  or  death,  the  workman,  the 
widow,  widower,  child  or  dependent  of  the  workman 
shall  have  the  privilege  to  take  under  this  act,  and  also 
have  cause  of  action  against  the  employer,  as  if  this  act 
had  not  been  passed,  for  damages  over  the  amount  pay- 
able hereunder.  •  •  ' ' 

*'Sec.  25.  If  any  workman  shall  sustain  an  injury 
which  the  commission  shall  determine  to  have  been 
caused  in  whole  or  in  part  by  the  failure  of  his  em- 
ployer to  install  or  maintain  any  safety  appliance, 
device  or  safeguard  required  by  statute,  such  workman, 
or,  if  such  injury  result  in  death,  then  the  husband, 
wife,  child  or  dependent  of  such  workman,  shall  have 
the  same  rights  against  such  employer  as  in  the  case  of 
an  employer  defaulting  in  payments  due  hereunder, 
and  all  of  the  provisions  of  the  preceding  section  shall 
apply  with  respect  to  such  claim :  Provided,  in  case  the 
wortanan  or  his  beneficiary  proceeds  against  the  em- 
ployer he  shall  have  no  claim  against  the  accident 
fund.'^ 

Plaintiff  having  alleged  that  he  has  elected  to  apply 
to  the  Industrial  Accident  Commission  for  compensa- 
tion cannot  bring  an  action  under  the  Employers '  Act, 
unless  he  shows  by  his  pleading  and  proof  that  the  In- 
dustrial Accident  Commission  has  determined  that  the 
injury  was  caused  in  whole  or  in  part  by  the  failure  of 
the  employer  to  install  and  maintain  the  safety  appli- 
ances required  by  that  act. 

3.  As  to  the  right  of  recovery  under  the  twenty- 
second  section,  the  allegations  are  somewhat  argu- 
mentative and  inconsistent;  but  taken  as  a  whole  and 
fairly  construed  they  amount  to  this :  That  defendant 
knew  the  roll  was  broken  and  a  menace  and  danger  to 
workmen,  and  knowing  this  fact  carelessly,  recklessly 
and  negligently  failed  to  repair  it,  and  required  its 
workmen  to  labor  in  its  vicinity  in  its  defective  condi- 
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tion,  deliberately  intending  to  risk  the  danger  of  an  in- 
jury. The  deliberate  intent  follows  as  a  deduction 
from  the  allegation  of  knowledge  of  the  danger  and  the 
carelessness^  negligence,  and  recklessness  of  defendant 
in  not  obviating  it.  In  our  opinion  the  allegation  goes 
no  further  than  to  charge  that  defendant  with  full 
knowledge  of  the  defect  carelessly,  negligently,  and 
recklessly  took  the  risk  of  its  injuring  the  plaintiff.  If 
defendant  deliberately  intended  to  wound  plaintiff  or 
his  fellow-workmen  and  intentionally  used  this  broken 
roll  as  he  would  have  used  an  ax  or  a  club  to  produce 
the  intended  injury,  it  is  liable ;  otherwise  it  is  not.  A 
deliberate  act  is  one  the  consequences  of  which  are 
weighed  in  the  mind  beforehand.  It  is  prolonged  pre- 
meditation, and  the  word  when  used  in  connection  with 
an  injury  to  another  denotes  design  and  malignity  of 
heart.  It  has  been  defined  so  many  times  that  it  is  dif- 
ficult to  select  any  one  definition  which  covers  every 
phase  in  which  the  word  is  used,  but  some  of  the  most 
apt  are : 

'*The  word  'deliberate'  is  derived  from  two  Latin 
words,  which  mean,  literally,  *  concerning, '  and  *to 
weigh.  ^  •  *  As  an  adjective  •  •  it  means  that  the 
manner  of  the  performance  was  determined  upon  after 
examination  and  reflection — that  the  consequences, 
chances  and  means  weighed,  carefully  considered  and 
estimated" :  Craft  v.  State,  3  Kan.  451. 

** Deliberation  is  prolonged  premeditation'':  State  v. 
Speyer,  207  Mo.  540  (106  S.  W.  505, 14  L.  E.  A.  (N.  S.) 
836). 

''Deliberation  is  that  act  of  the  mind  which  examines 
and  considers  whether  a  contemplated  act  should  or 
should  not  be  done ' ' :  United  States  v.  Kie,  26  Fed.  Cas. 
781. 

We  think  by  the  words  "deliberate  intention  to  pro- 
duce the  injury"  that  the  lawmakers  meant  to  imply 
that  the  employer  must  have  determined  to  injure  an 
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employee  and  used  some  means  appropriate  to  that 
end ;  that  there  must  be  a  specific  intent,  and  not  merely 
carelessness  or  negligence,  however  gross. 
The  judgment  is  affirmed.  Affibmed. 

Mb.  Justice  Eakin  took  no  part  in  the  consideration 
of  this  case. 


Argaed  February  14,  reversed  March  7,  1918. 

MoGOWAN  V.    WILLAMETTE  VALLEY  IBB. 

LAND  CO. 

(155  Pac.  705.) 

Vendor  and  Purchaser — ^Misrepresentatioii — ^BescisBion. 

1.  One  purchasing  land  cantaining  an  orchard  under  an  agreement 
that  it  was  planted  with  a  certain  variety  of  trees  may  rescind  if  it 
was  actually  planted  with  a  different  variety,  notwithstanding  there 
was  no  difference  in  the  value  of  the  trees. 

Vendor  and  Purchaser — Contracts — ^Rescission-— Bvldemce. 

2.  In  a  suit  to  rescind  a  contract  for  the  purchase  of  land  contain- 
ing an  orchard  on  the  ground  that  it  was  not  planted  with  the  variety 
of  trees  represented,  evidence  held  to  warrant  judgment  for  com- 
plainant. 

Vendor  and  Purchaser — Contracts — ^Rescission — ^Motive. 

3.  The  purchaser  of  land  containing  an  orchard  may  rescind  where 
the  trees  were  not  of  the  variety  represented,  and  his  motive,  though 
it  be  to  relieve  himself  of  a  bad  bargain,  is  no  defense. 

Vendor  and  Purchaser — Contracts — Rescission. 

4.  Where  the  purchaser  of  an  orchard,  who  had  been  admitted  Into 
possession,  rescinded  because  the  trees  were  not  of  the  variety  repre- 
sented, the  parties  should  be  placed  as  nearly  as  possible  in  their 
former  condition,  the  purchaser  being  entitled  to  reimbursement  for 
any  permanent  improvements  made  and  a  return  of  payments;  the 
use  of  the  land  offsetting  any  right  to  interest  on  payments. 

Vendor  and  Purchaser — ^Action  to  Rescind — Costs. 

5.  Where  a  vendor  made  misrepresentations  without  actual  intent 
to  deceive,  the  purchaser,  although  entitled  to  rescind  because  the 
misrepresentations  amounted  to  legal  fraud,  is  not  entitled  to  costs. 

[I/iability  of  vendor  for  false  representations  innocently  madey 
•ee  note  in  Ann.  Caa.  1913C,  63.] 
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From'  Marion :  William  Galloway,  Judge. 

Department  1.    Statement  by  Mr.  Justice  Bubnett. 

This  is  a  suit  by  H.  S.  McGowan  and  Lida  D.  Mc- 
Gowan against  the  Willamette  Valley  Irrigated  Land 
Company,  a  corporation. 

The  admitted  facts  in  this  case  are  that  the  plain- 
tiffs, husband  and  wife,  contracted  to  buy  from  the 
defendant  and  the  latter  agreed  to  sell  to  them  a  tract 
of  about  30  acres  of  land  in  Marion  County,  near  West 
Stayton,  upon  which  they  paid  $3,000,  May  13,  1913, 
and  $84  as  interest  thereon  a  year  later.  The  written 
contract  is  admitted  by  both  parties.  When  the  agree- 
ment was  made  the  land  had  been  set  to  young  apple 
trees.  The  plaintiffs  assert  that  for  the  purpose  of 
getting  them  to  stipulate  as  they  did,  and  knowing  it 
to  be  untrue,  the  defendant  by  its  agents  represented 
to  them  that  the  tract  was  set  to  three  varieties  of 
apples,  60  per  cent  Eome  Beauties,  20  per  cent  Ganos, 
and  20  per  cent  Thompkins  Kings,  being  the  varieties 
most  desired  by  the  plaintiffs,  when  in  fact  the  trees 
were  of  equal  proportions  of  Spitzenbergs  and  Jona- 
thans, the  latter  of  which  the  plaintiffs  contend  were 
not  adapted  to  tbe  soil  in  that  vicinity,  and  would  not 
be  so  valuable  as  those  which  had  been  represented 
to  them.  For  the  sake  of  condensation  we  will  desig- 
nate as  Kome  Beauties  what  plaintiffs  say  were  repre- 
sented to  them,  and  as  Spitzenbergs  what  were  actu- 
ally on  the  ground.  We  will  also  refer  to  the  plaintiffs 
either  in  the  singular  or  as  McGowan,  meaning  the  hus- 
band, because  he  transacted  all  the  business  on  their 
part. 

This  matter  is  denied  by  the  answer  and,  in  turn, 
the  defendant  contends  that  it  had  two  parcels  of  land 
equivalent  in  character,  one  of  which  was  set  to  Eome 
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Beauties,  and  the  other  to  Spitzenbergs ;  that  the  plain- 
tiffs examined  both  tracts,  were  fully  informed  of  the 
varieties  of  trees  planted  on  each  and  had  the  option 
of  taking  either,  and  knowing  all  this  selected  the  one 
mentioned  in  the  written  stipulation. 

This  in  turn  was  traversed  by  the  reply.  From  a  de- 
cree for  the  defendant  the  plaintiffs  appeal. 

Bevebsbd. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Ernest  R.  Ringo  and  Mr.  Alfred  Todd^  with  an 
oral  argument  by  Mr.  Ringo. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Robert  Tucker  and  Mr.  John  A.  Carson. 

Mb.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

1.  This  being  a  suit  to  rescind  on  the  ground  that  the 
plaintiffs  did  not  obtain  that  for  which  they  contracted, 
the  relative  values  of  the  two  kinds  of  orchards  are  of 
no  moment.  If  the  plaintiffs  had  chosen  to  bring  an 
action  for  damages  instead  of  rescinding  the  agree- 
ment, and  it  could  have  been  shown  that  an  orchard  of 
Spitzenbergs  was  worth  as  much  or  more  than  one  of 
Bome  Beauties,  the  defendant  would  necessarily  pre- 
vail. It  is  a  platitude  of  law  to  say  that  when  a  person 
contracts  to  purchase  a  certain  thing,  he  is  entitled  to 
that  specified  article.  In  a  suit  to  rescind,  therefore, 
it  does  not  lie  in  the  mouth  of  the  defendant  to  say  to 
the  plaintiffs : 

'  *  True  enough,  you  did  not  obtain  that  for  which  you 
sought,  yet  we  have  given  you  somethini^  just  as  good 
and  you  have  no  right  to  rescind":  Pennington  v. 
Roberge,  122  Minn.  295  (142  N.  W.  710) ;  Mather  v. 
Barnes  {Q.  C),  146  Fed.  1000. 
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2, 3.  The  pivotal  question  in  this  case,  therefore,  is 
one  of  fact  requiring  an  analysis  of  the  testimony.  It 
seems  that  the  husband  was  a  merchant  at  Springfield 
and  wished  to  buy  a  prune  orchard.  Accordingly,  hav- 
ing seen  the  advertisement  of  the  defendant  offering 
one  for  sale,  he  went  to  West  Stayton  to  buy  it.  After 
inspecting  it  he  went  with  the  local  agent  to  the  prin- 
cipal office  of  the  company  in  Portland  and  found  it 
had  been  sold  that  very  day.  Some  of  the  attaches  of 
the  office  then  directed  his  attention  to  other  land  at 
West  Stayton  which  had  been  set  to  apple  trees.  Thus 
far  all  agree.  He  says  that  Mr.  Hartog,  the  principal 
mianager  of  the  defendant,  told  him  at  Portland  and 
afterward  at  Springfield,  where  he  went  to  adjust  some 
details  of  the  transaction,  that  the  tract  was  set  to 
Kome  Beauties,  and  that  nothing  whatever  was  said 
about  Spitzenbergs.  The  plaintiffs  went  into  posses- 
sion of  the  land  after  the  agreement  had  been  executed, 
and  some  time  in  May,  1914,  discovered  that  it  was  not 
planted  to  Eome  Beauties  as  they  desired,  of  which 
fact  they  immediately  complained  to  the  defendant. 
Under  date  of  May  26,  1914,  Mr.  Hartog  wrote  to  the 
plaintiff  a  letter  reading  thus : 

*'*Answenng  your  letter  of  May  25th,  we  can  only 
say  that  we  are  surprised  at  your  allegation  that  the 
orchard  was  not  planted  as  represented.  We  went  to 
considerable  expense  in  handling  this  deal,  and  it  was 
with  the  greatest  of  care.  Every  5  acres  was  set  with 
60  per  cent  Eome  Beauties,  20  per  cent  King  of  Thomp- 
kins  Co.,  and  20  per  cent  Gano,  as  told  you  at  the  time. 
This  was  done  carefully  and  in  good  faith,  no  matter 
what  experts  might  say  now,  so  there  is  nothing  to 
adjust  except  the  payment,  and  as  written  you,  they 
are  forcing  me  to  foreclose.  It  will  be  to  your  interest 
to  see  me  at  once.  You  have  been  notified  by  the  bank 
twice  and  since  then  by  me  twice,  and  unless  you  give 
this  matter  your  immediate  attention  you  will  have 
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yourself  to  blame  if  the  people  from  whom  you  bought 
the  place  force  foreclosure  proceedings.*' 

About  this  communication  it  is  proper  to  say  that 
after  Hartog  had  examined  the  records  of  the  defend- 
ant he  discovered  that  he  was  mistaken,  and  so  wrote 
to  the  plaintiffs,  claiming  that  he  had  written  hastily 
and  without  proper  examination  of  the  office  files.  On 
the  other  hand,  it  will  be  noted  that  the  letter  asserts 
that  the  land  was  set  with  Bome  Beauties,  Ganos  and 
Thompkins  Bangs,  *'as  told  you  at  the  time."  This 
quoted  phrase  did  not  depend  upon  the  records  of  the 
company.  It  is  a  direct  admission  of  the  former  oral 
declaration  which  the  plaintiffs  impute  to  the  defend- 
ant Its  sole  foundation  was  the  actual  conversation 
of  the  parties  and  tends  strongly  to  corroborate  the 
statement  of  the  plaintiff.  The  latter  testifies  that 
after  this  letter  had  been  written  he  went  with  his  at- 
torney to  interview  the  manager,  who  even  then  still 
maintained  that  the  land  was  planted  to  Bome  Beauties. 
Hartog  practically  admits  this  by  saying  that  he  told 
the  plaintiff  at  that  time  that  he  thought  they  were 
planted  to  Bome  Beauties.  The  resident  agent  at 
West  Stayton,  who  showed  the  land  to  the  plaintiff, 
was  a  man  named  Hammer.  The  witnesses  Dunlap 
and  Korf ,  the  latter,  however,  a  son-in-law  of  the  plain- 
tiff, declare  on  oath  that  on  May  5,  1912,  when  the 
plaintiff  returned  from  Portland  to  examine  the  apple 
orchard,  Hanmier  told  him  several  times  during  the 
day  they  were  going  over  the  land  that  it  was  planted 
to  Bome  Beauties.  On  this  subject  Hammer  says  that 
before  he  went  to  Portland  with  McGowan  he  told  him 
that  the  land  was  planted  to  Bome  Beauties,  but  not 
afterward.  He  claims  that  he  always  thought  they 
were  thus  planted  until  he  went  to  Portland,  where 
he  says  he  learned  from  Mr.  Camp,  then  a  salesman 
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for  the  defendant,  that  the  trees  were  Spitzenbergs. 
Camp  testifies,  in  substance,  that  when  McGowan  came 
to  Portland  to  buy  the  prune  orchard  and  found  that 
it  had  been  sold,  he  (Camp)  began  to  talk  to  him  about 
apple  orchards,  and,  taking  him  to  the  large  map 
hanging  on  the  wall  of  the  company 's  office,  represent- 
ing its  real  estate,  showed  him  the  tract  he  afterward 
bought,  and  explained  to  him  that  it  was  planted  to 
Spitzenbergs  to  meet  the  desires  of  a  party  to  whom 
it  had  formerly  been  bargained,  but  who  had  given  up 
the  contract.  Hammer  says  he  heard  this  conversation 
and  for  the  first  time  learned  the  truth  about  the  trees 
on  that  parcel.  He  further  says*  that  when  they  re- 
turned and  examined  it,  if  he  said  anything  at  all,  he 
told  McGowan  they  were  Spitzenbergs  and  Jonathans. 
Other  witnesses  testified  that  after  the  plaintiffs  had 
gone  into  possession  of  the  land  Hammer  stated  on  dif- 
ferent occasions  that  he  always  thought  the  trees  were 
Rome  Beauties,  and  one  witness  attributed  to  him  the 
positive  statement  as  late  as  April  or  May,  1914,  that 
they  were  of  that  variety.  McGowan  flatly  contra- 
dicts Camp.  Hartog  says  that  the  variety  of  tree  was 
not  discussed  at  Springfield,  and  disputes  the  witness 
Korf  on  that  point.  As  before  stated,  he  explains  the 
letter  quoted  above  by  saying  in  substance  that  his 
mind  was  engrossed  with  many  other  transactions  in 
the  company's  business,  and  that  he  wrote  it  hastily 
without  examining  his  records.  In  our  judgment  the 
preponderance  of  the  evidence  is  in  favor  of  the  con- 
tention of  the  plaintiffs  on  the  feature  of  the  represen- 
tation concerning  the  varieties  of  apples  set  on  the 
land.  It  is  true  that  the  plaintiffs  were  in  default  in 
their  payments  when  they  first  disclosed  to  the  defend- 
ant that  the  trees  were  not  of  the  sort  desired.  While 
this  ought  to  be  considered  as  coloring  their  testimony. 
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indicating  equivocally,  at  least,  a  desire  to  get  out  of 
a  bad  bargain,  yet  if  it  were  a  fact  that  the  species 
of  trees  were  misrepresented  to  them,  they  have  a  right 
to  rescind  the  contract,  having  acted  promptly  on  the 
discovery  of  the  truth  in  that  matter.  Whatever  may 
be  their  ulterior  motive  in  escaping  from  what  had 
probably  proved  an  unprofitable  venture,  it  cannot 
affect  their  equitable  right  to  rescind  on  the  ground  of 
the  misrepresentation.  All  parties  connected  with  the 
affair,  except  Camp,  evidently  thought  the  trees  planted 
were  as  claimed  by  the  plaintiff.  Camp  is  directly 
contradicted  by  McGowan.  The  weight  of  Hammer  *s 
testimony  is  considerably  lessened  by  the  apparent  at- 
titude he  occupied,  according  to  his  own  statement, 
while  they  were  examining  the  land.  It  has  a  sem- 
blance at  least  of  keeping  silent  and  letting  McGowan 
believe  the  impression  he  derived  from  Hammer's 
former  statement. 

Thus  far  the  result  is  that  the  plaintiffs  are  entitled 
to  rescind  the  contract  and  to  a  return  of  the  money 
they  have  paid. 

4.  The  parties  should  be  restored  as  nearly  as  may 
be  to  their  former  situation.  The  plaintiffs  have  had 
the  use  of  the  land,  and  this  should  offset  any  demand 
of  theirs  for  interest  on  the  payments  they  have  made. 
They  should  be  credited  with  anything  they  have  done 
for  permanent  improvement  of  the  tract  for  the  pur- 
pose to  which  it  has  been  devoted.  In  this  instance  it 
would  include  only  the  reasonable  expenses  of  pruning 
the  orchard,  together  with  leveling  the  land  and  digging 
irrigation  ditches.  The  plaintiffs  are  entitled  to  the 
annual  crops  upon  the  land  during  the  time  they  occu- 
pied it,  as  such  emblements  go  with  the  use  of  the 
realty.  In  this  way  they  have  received  the  benefit  of 
the  cultivation  they  gave  the  land.    They  are  entitled 
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to  a  cancellation  of  the  contract,  and  should  have  a 
lien  upon  the  land  for  the  money  they  have  paid,  as 
thus  stated: 

First  payment  of $3,000.00 

Payment  of  interest 84.00 

Pruning  trees 15.00 

Leveling  land 10.00 

Ditching 10.00 

$3,119.00 

Upon  repayment  to  the  plaintiflfs  of  the  money  so  al- 
lowed to  them,  they  should  be  required  to  quitclaim  to 
the  defendant  all  interest  they  have  in  the  land  and  to 
vacate  the  same,  or,  in  default  of  making  such  recon- 
veyance, the  decree  should  stand  instead  thereof. 

5.  Under  the  circumstances  of  this  case,  while  it  is 
shown  that  there  is  legal  fraud  in  the  matter  because 
of  the  misrepresentations  about  the  varieties  of  trees, 
yet  it  is  wanting  in  the  actual  deceit  of  one  purposely 
intending  to  overreach  another;  consequently  neither 
party  will  be  allowed  to  recover  costs  or  disbursements 
from  the  other.  The  decree  of  the  Circuit  Court  is 
reversed  and  one  here  entered  according  to  the  prin- 
ciples thus  laid  down.  Reversed. 

Mr.  Chief  Justice  Moore,  Mb.  Justice  MoBbide  and 
Mb.  Justice  Benson  concur. 
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Argoed  February  18,  affirmed  March  7,  1919. 

ALBANY  V.  McGOLDBICK. 

(155  Pac.  717.) 

Btatates— TlUe  of  Act— Bcope. 

1.  Under  Article  IV,  Section  20,  of  the  Constitution,  declaring  that 
every  act  shall  embrace  but  one  subject  and  matters  properly  con- 
nected therewith,  which  shall  be  expressed  in  its  title,  Laws  of  1893, 
page  119,  entitled  ''An  act  for  a  general  law  for  the  incorporation  of 
cities  and  towns/'  has  not  a  sufficiently  broad  title  to  include  provi- 
sions repealing  or  limiting  powers  already  granted  to  existing  mu- 
nicipal corporations. 

Municipal  Corporatloii»— Oharten — Oonstrnction. 

2.  Section  3223,  L.  O.  L.,  declares  that  no  ordinance  or  resolution 
granting  a  franchise  shall  be  passed  on  the  day  of  its  introduction, 
nor  within  five  days  thereafter,  nor  at  any  other  than  a  regular  meet- 
ing. Section  3229  declares  that  common  councils  shall  have  power 
to  fix  the  maximum  rates  for  gas,  and  no  city  shall  deprive  itself 
of  the  right  through  its  common  council  of  adjusting  any  such  rates. 
Both  sections  are  part  of  Laws  of  1893,  page  119,  entitled  "An  act  for 
a  general  law  for  the  incorporation  of  cities  and  towns,"  which  in 
other  sections  declares  that  municipal  corporations  now  existing  or 
thereafter  organized  under  the  act  shall  be  bodies  politic,  with  such 

Privileges  and  powers  as  may  be  conferred  by  laws  duly  enacted. 
*he  City  of  Albany  was  already  existing  in  1893.  Special  Laws  of 
1901,  page  312,  under  which  it  was  incorporated,  provides,  in  section 
29,  that  the  council  may  adopt  rules  for  the  government  of  its  mem- 
bers and  proceedings,  that  it  must  keep  a  journal,  and  that  the  ayes 
and  nays  shall  be  taken  on  demand  of  members.  Held  that,  in  view 
of  the  restrictions  of  the  title  of  Laws  of  1893,  it  was  not  intended 
to  apply  and  limit  the  powers  of  existing  municipal  corporations,  and 
hence  the  council  of  the  City  of  Albany  might  grant  a  gas  franchise 
at  the  meeting  at  which  the  measure  was  introduced  causing  it  to  be 
read  three  times  and  put  on  final  passage. 

Municipal  Corporations— Ohartex^— Powers. 

3.  Special  Laws  of  1903,  page  767,  amending  the  charter  of  Al- 
bany (Sp.  Laws  1901,  p.  307),  in  Section  11,  subdivision  1,  authorizes 
the  city  to  provide  for  lighting  the  same  with  gas  and  the  council 
to  grant  a  private  corporation  a  franchise  for  such  purpose  upon  such 
terms  as  may  be  just;  hence  the  council  of  the  City  of  Albany  might 
grant  a  franchise  to  persons  agreeing  to  erect  and  equip  a  gas  plant. 

[As  to  powers  of  municipal  corporation  to  manufacture  gas 
and  electric  light  for  use  on  streets  and  sale  to  citizens,  see  note 
in  SO  Am.  St.  Bep.  226.] 

From  Linn :  Pebcy  R.  Kelly,  Judge. 
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Department  1.    Statement  by  Mb.  Justice  McBridb. 

This  is  an  action  by  the  city  of  Albany  against 
W.  H.  McGoldrick  and  the  Title  Guarantee  &  Surety 
Company,  a  corporation,  to  recover  upon  a  bond 
given  by  defendants  McGoldrick,  as  principal,  and 
the  Title  Guaranty  &  Surety  Company,  as  surety,  con- 
ditioned that  said  McGoldrick,  his  legal  heirs,  executors 
and  assigns,  should  install  and  complete  the  necessary 
plant  for  the  furnishing  of  gas  for  lighting  said  city 
in  accordance  with  a  certain  ordinance  of  said  city 
designated  as  Ordinance  No.  588,  passed  by  the  coun- 
cil, approved  by  the  mayor,  and  the  conditions  thereof 
accepted  by  the  defendants.  There  was  no  compliance 
by  the  defendants  with  the  conditions  of  the  bond,  and 
this  action  was  brought  to  recover  the  penalty.  There 
was  a  trial  and  findings  and  judgment  had  for  plaintiff, 
and  defendant  appeals.  Affibmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Edward  F.  Bailey  and  Messrs.  Weatherford  & 
Weatherford,  with  an  oral  argument  by  Mr.  Bailey. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Victor  Oliver,  Mr.  L.  L.  Swan  and  Mr.  Dan  John- 
ston, with  an  oral  argument  by  Mr.  Oliver. 

Mb.  Justice  McBbide  delivered  the  opinion  of  the 
court. 

1, 2.  It  is  practically  admitted  that,  if  Ordinance 
No.  588  is  a  valid"  ordinance,  the  plaintiff  is  entitled 
to  recover;  otherwise,  it  must  fail.  Defendants  con- 
tend that  it  is  invalid  for  two  reasons : 

(1)  That  it  violates  Section  3223,  L.  0.  L.,  which 
provides : 

*  *  No  ordinance  and  no  resolution  granting  any  fran- 
chise for  any  purpose  shall  be  passed  by  the  council 
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on  the  day  of  its  introduction  nor  within  five  days 
thereafter,  nor  at  any  other  than  a  regular  meeting. 
No  resolution  or  order  for  the  payment  of  money  shall 
be  passed  at  any  other  time  than  at  a  regular  meeting. '  * 

(2)  That  it  violates  Section  3229,  L.  0.  L.,  which  is 
as  follows : 

*  *  •  •  Common  council  •  •  shall  have  power  •  •  to 
fix  the  maximum  rate  of  wharfage,  rates  for  gas  *  * 
and  no  such  city  or  town  shall  ever  deprive  itself  of 
the  right  through  its  common  council  of  regulating  and 
adjusting  any  such  rates,  so  that  the  same  shall  be 
reasonable  for  the  services  rendered,  at  least  once  in 
any  period  of  two  years.  •  •  '» 

In  our  judgment  neither  of  these  sections  apply  to 
the  City  of  Albany,  for  the  reason  that  it  was  incor- 
porated by  a  special  act  of  the  legislature,  approved 
February  16,  1901  (Sp.  Laws  1901,  p.  307).  Section 
29  of  said  act  provides : 

''The  council  may  adopt  rules  tor  the  government 
of  its  members  and  its  proceedings.  It  must  keep  a 
journal  of  its  proceedings,  and  on  the  call  of  any  two 
of  its  members  must  cause  the  ayes  and  nays  to  be 
taken  and  entered  on  its  journal  upon  any  question 
before  it;  but  upon  a  question  to  adjourn  the  ayes  and 
nays  shall  not  be  taken,  unless  upon  the  call  of  three 
members.  Its  deliberations  and  proceedings  must  be 
public.*' 

This  gave  to  the  council  unlimited  discretion  as  to 
the  manner  in  wliich  it  should  transact  its  business, 
subject  only  to  the  restrictions  therein ;  and  unless  this 
authority  has  been  taken  away  by  Section  3223,  supra, 
the  council  had  the  right  to  introduce  the  ordinance, 
cause  it  to  be  read  three  times,  and  put  it  upon  its  final 
passage  at  the  same  meeting.  Section  3223  has  not 
taken  away  any  power  theretofore  conferred  upon  the 
council.  It  is  part  of  an  act  passed  in  1893  (Laws 
1893,  p.  119),  entitled  ''An  act  for  a  general  law  for  the 
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incorporation  of  cities  and  towns  in  the  State  of  Ore- 
gon"; its  general  purpose  being  to  provide  for  the 
incorporation  of  towns  not  then  incorporated  and  to 
provide  a  general  municipal  charter  for  such  towns. 
It  also  provides  for  the  annexation  of  adjacent  terri- 
tory to  cities  and  towns  theretofore  incorporated,  and 
contains  the  provisions  first  quoted  above,  being  Sec- 
tion 17  of  said  act.     Section  7  of  the  act  is  as  follows : 

"The  officers  of  every  municipal  corporation  or- 
ganized under  this  act,  shall  be  a  mayor,  six  aldermen, 
a  recorder,  who  shall  be  ex-offtcio  clerk  of  the  common 
council;  a  marshal  and  a  treasurer,  who  shall  hold 
their  offices  until  their  successors  are  elected  and  quali- 
fied^ unless  sooner  removed  for  cause,  and  such  sub- 
ordmate  officers  as  are  hereinafter  provided  for.  ^  * 

After  this  section  follows  the  other  sections,  includ- 
ing Section  17,  which  define  the  powers  and  duties  of 
the  officers  and  of  the  council;  but  the  operation  of 
these  sections  is  clearly  limited  by  Section  7  to  mu- 
nicipal corporations  organized  under  the  act.  Section 
6  of  the  act  prescribes : 

*' Municipal  corporations  now  existing  in  this  state, 
or  hereafter  organized  therein  under  this  act,  shall  be 
bodies  politic  and  corporate,  under  the  name  of  the 

city  or  town,  as  the  case  may  be,  of ,  and  as  such 

may  sue  and  be  sued,  contract  and  be  contracted  with, 
acquire,  hold,  possess,  dispose  of  property  subject  to 
the  restrictions  contained  m  this  act  or  other  laws  of 
this  state,  have  a  common  seal,  and  change  or  alter 
same  at  pleasure,  and  exercise  such  other  powers  and 
have  sudi  other  privileges  as  are  now  conferred  by 
law,  or  by  this  act,  or  which  may  hereafter  be  conferred 
by  laws  duly  enacted  by  the  legislative  assembly  of  this 
state,  and  shall  have  perpetual  succession." 

The  section  plainly  indicates  that  it  was  not  the 
legislative   intention  to   repeal   or   limit  any   power 

7»Or.— 80 
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already  granted  to  municipal  corporations  already  ex- 
isting. Indeed,  the  title  of  the  act  is  not  sufficiently 
broad  to  indicate  any  such  intention,  and  the  act,  under 
such  circumstances,  would  be  void  because  inimical  to 
Article  IV,  Section  20,  of  the  Constitution:  State  v. 
Wright,  14  Or.  365  (12  Pac.  708).  We  are  of  the  opin- 
ion  that  Section  3223,  if  valid  in  any  respect  as  to 
municipalities  existing  before  its  passage,  can  only 
be  held  to  grant  additional  power,  and  not  to  repeal, 
limit  or  restrict  those  already  granted.  The  same  rea- 
soning will  apply  to  the  second  objection.  Section  3229 
is  a  part  of  the  same  act  of  1893,  and  manifestly  is  in- 
tended to  apply  only  to  cities  and  towns  to  be  incor- 
porated under  that  act. 

3.  Section  11,  subdivision  1,  of  an  act  amending  the 
charter  of  Albany,  approved  February  24,  1903  (Sp. 
Laws  1903,  p.  767),  authorized  the  city: 

**  To  provide  the  city  with  good  and  wholesome  water, 
and  to  provide  for  the  lighting  of  the  city  with  gas, 
electricity,  or  other  light,  and  for  the  erection  of  such 
works  within  or  without  the  city  Umits  as  may  be  neces- 
sary or  convenient  therefor ;  to  provide  a  fund  for  the 
constructing  and  defraying  the  expenses  of  the  same : 
Provided,  that  the  council  may  grant  the  privilege  or 
franchise  of  such  water,  and  the  lighting  oi  the  streets 
to  any  private  corporation,  person,  or  company  of  per- 
sons, upon  such  terms  and  conditions  as  may  be  just; 
but  no  such  grant  shall  prohibit  the  council  from  grant- 
ing the  same  privileges  and  franchises  to  others.*^ 

This  section  gave  the  city  ample  authority  to  pass 
the  ordinance  in  question,  and  that  authority  is  in  no 
wise  affected  by  the  provisions  of  the  act  of  1893,  as  it 
plainly  appears  that  the  act  did  intend  to  limit  the  ac- 
tivities of  cities  already  incorporated  under  special 
acts,  and,  under  the  provision  of  the  Constitution  above 
quoted,  could  not  have  accomplished  that  purpose  in 
any  event. 
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The  ordinance  being  valid,  it  follows  that  the  bond  is 
also  valid,  and  the  judgment  is  affirmed.     Affibmed. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  Bubnbtt  and 
Mb.  Justice  Benson  concur. 


Argaed  Febraary  15,  affirmed  Marcli  7,  1916. 

LAEBABEE  v.  BJOEKMAN. 

(155  Pac.  974.) 

Spedflc  Parformance— Pleading — Bnfllcleiicy. 

1.  In  a  suit  for  specific  performance,  the  complaint  set  ont  the 
contract,  which  recited  that  plaintiffs  owned  the  land  in  question, 
and  averred  that  plaintiffs  duly  performed  all  conditions  of  the  con- 
tract on  their  part  and  tendered  defendants  a  warranty  deed.  There 
was  no  demurrer  or  motion  to  make  more  definite  and  certain.  Held, 
in  view  of  section  88,  L.  O.  L.,  declaring  that,  in  pleading  perform- 
ance of  a  condition  precedent  to  a  contract,  it  shall  not  be  necessary  to 
state  facts  showing  such  performance,  but  performance  may  be  stated 
generally,  the  complaint  must  be  deemed  sufficient  to  show  title  in 
plaintiffs. 

[As  to  basis  of  doctrine  of  specific  performance,  see  note  in 
128  Am.  St.  Bep.  383.] 

Pleading— Issues— Admissions. 

2.  In  a  suit  for  specific  performance  of  a  contract  to  purchase 
land,  where  the  contract,  signed  by  all  parties,  recited  that  plaintiffs 
were  owners,  title  was  admitted,  and  no  other  proof  was  necessary. 

Spedflc  Performance — BAgbt  to  Remedy. 

3.  A  contract  to  buy  land  may  be  specifically  enforced,  though 
the  vendors  have  an  action  at  law  for  damages. 

Vendor  and  Purchaser — Contracts— Validity. 

4.  Where  the  vendors  agreed  to  convey,  the  buver's  promise  to 
purchase  is  supported  by  consideration,  and  is  not  Kudnm  pactum. 

Vendor  and  Purchaser — Contracts — ^Actions. 

5.  That  although  the  testimony  shows  that  the  buyers  had  never 
seen  the  purchasers,  the  negotiations  being  carried  on  through  brokers, 
does  not  show  that  there  was  no  meeting  of  the  minds  of  the  parties. 

Specific  Performance — Contract  to  Purchase  Land— Defenses. 

6.  Specific  performance  of  a  contract  to  purchase  land  will  not  be 
denied  because  the  buyers  had  collected  a  note  thev  agreed  to  assign 
to  the  vendors;  for  a  court  of  equity  will  follow  the  proceeds  of  the 
note  and  compel  delivery  thereof  to  the  vendors. 
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From  Multnomah :  George  N.  Davis^  Judge. 

Department  1.    Statement  by  Mb.  Justice  Burnett. 

This  is  a  suit  by  A.  A.  Larrabee  and  Jane  Larrabee, 
his  wife,  against  Erik  Bjorkman  and  Frida  Bjorkman, 
his  wife,  to  enforce  specific  performance  of  a  contract 
for  the  sale  of  real  property.  The  written  agreement 
reads  thus : 

'*  June  4th,  1914. 

**A.  A.  Larrabee,  first  party,  owns  lot  7,  block  66, 
Stephen's  Addition  to  Portland,  Oregon,  which  he 
hereby  agrees  to  sell  to  Erik  Bjorkman,  second  party, 
for  a  total  consideration  of  thirty-five  hundred  dollars, 
as  follows  : 

''Second  party  agrees  to  assume  $2,000.00  first  mort- 
gage at  7  per  cent,  to  pay  the  balance  of  $1,500.00  as 
follows:  Note  and  second  mortgage  of  a  balance  of 
$705.00  at  8  per  cent,  $12.50  interest  monthly,  security 
lot  and  brick  building  at  S.  E.  corner  East  20th  North 
and  Alberta  Streets.  Also  contract  on  lots  19  and  20 
in  block  25  Hyde  Park  Addition  to  Portland,  Oregon, 
at  total  consideration  of  $900.00,  with  unpaid  contract 
balance  of  $340.00,  payable  at  the  rate  of  $7.50  per 
month.     No  interest,  no  tax.     (Equity  net  $560.00.) 

* '  Also  the  balance  of  $235.00  to  be  paid  by  note  and 
mortgage  on  above  lot  7,  block  66,  Stephen's  Addition, 
payable  no  interest  at  the  rate  of  $7.50  per  month. 

**Both  parties  agreed  to  furnish  abstracts  of  title 
satisfactory  to  transfer  title  as  per  this  contract. 

**In  witness  whereof  we  have  hereunto  subscribed 
our  names  this  4th  day  of  June,  1914. 

^'A.  A.  Labrabeb. 


**  Witness: 

''G.  E.  Pabkhill. 
**J.  D.Neilan." 


'*  Jane  Labbabee. 
**Ebik  Bjobkman. 
'^Fbida  D.  Bjobkman. 


The  complaint,  after  reciting  the  marriage  relations 
of  the  plaintiffs  and  the  defendants,  sets  out  this  con- 
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tract  in  full,  and  alleges  that  the  former  duly  per- 
formed all  the  conditions  thereof  on  their  part,  and  on 
certain  days  mentioned  tendered  the  defendants  a  war- 
ranty deed  for  the  property,  furnishing  with  it  an  ab- 
stract of  title,  and  demanding  performance  on  their 
part,  which  was  refused.  It  is  stated  in  the  abstract 
that  the  answer  makes  a  general  denial  of  all  the  allega- 
tions in  the  complaint,  except  the  marital  conditions  of 
the  parties.  That  pleading  avers  new  matter  to  the 
effect  that  Parkhill  and  Neilan,  who  signed  as  wit- 
nesses, approached  the  defendants,  representing  to 
them  that,  if  they  would  execute  the  agreement,  the 
former  would  soon  sell  the  property  for  the  sum  of 
$4,000,  whereby  the  Bjorkmans  would  realize  a  profit 
without  being  compelled  to  pay  out  any  money;  also 
that  the  defendants  were  not  obligating  themselves  in 
any  way  by  signing  the  paper.  It  is  said  that  at  the 
time  the  defendants  affixed  their  names  the  signatures 
of  plaintiffs  were  not  attached  to  the  instrument,  and 
that  Parkhill  and  Neilan  stated  further  that  in  case 
no  sale  of  the  property  was  accomplished,  the  defend- 
ants were  not  to  execute  the  promise  and  conditions 
of  the  stipulation.  The  defendants  complain  that  they 
never  met  the  Larrabees,  and  that  the  first  knowledge 
or  information  they  had  that  the  plaintiffs  were  in  any 
way  interested  in  their  property  was  when  the  sum- 
mons was  served  in  this  suit.  They  further  aver  that 
they  have  not  given  nor  received  any  consideration 
whatever  In  money  or  other  value  for  their  signatures 
to  the  quoted  paper.  To  this  new  matter  the  court 
sustained  a  demurrer.  It  appears  from  the  transcript 
of  the  evidence  accompanying  the  case  that  during  a 
hearing  the  defendants  were  given  permission  to  file 
an  amended  answer  alleging  fraud  on  the  part  of  Park- 
hill and   Neilan  in  obtaining  their  signatures  to  the 
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contract,  but  no  such  new  pleading  appears  in  the  ab- 
stract before  us.  So  far  as  the  record  is  concerned, 
the  case  was  heard  upon  the  general  issues  raised  by 
the  denials  in  the  answer.  After  hearing  all  the  tes- 
timony, the  court  entered  a  decree  in  favor  of  the 
plaintiffs  according  to  the  prayer  of  their  complaint, 
and  the  defendants  appeal  Affibmbd. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  William  La  Force. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  L.  E.  Crouch. 

Mb.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

1, 2.  For  the  first  time  the  defendants  urge  in  this 
court  that  the  complaint  does  not  state  facts  suflSdent 
to  constitute  a  cause  of  suit,  in  that  it  does  not  appeal 
therefrom  that  the  plaintiffs  were  the  owners  of  the 
property,  a  sale  of  which  they  seek  to  enforce.  On  this 
point  we  observe  that  the  agreement  itself,  which  the 
testimony  conclusively  shows  was  signed  by  both  the 
plaintiffs  and  the  defendants,  recites  at  the  very  outset 
that:  **A.  A.  Larrabee,  first  party,  owns  lot  7,  block  66, 
Stephen's  Addition  to  Portland,  Oregon. '^  It  is 
further  stated  in  the  complaint  that  the  plaintiffs  duly 
performed  all  the  conditions  of  the  contract  on  their 
part,  and  tendered  the  defendants  a  warranty  deed 
covering  their  land.  If  possible,  in  the  absence  of  any 
motion  to  make  more  definite  and  certain,  or  a  de- 
murrer interposed  in  the  Circuit  Court,  the  pleading 
will  be  construed  to  stand  as  a  sufiBcient  statement  of 
the  cause  of  suit.  This  recital  of  the  ownership  of  the 
property  was  signed  by  both  parties.  It  was  alike  a 
statement  of  a  fact  by  the  defendants  and  by  the  plain- 
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tiffs.  Moreover,  unless  the  latter  did,  in  fact,  have 
title  to  the  realty,  they  could  not  perform  their  cove- 
nant by  tendering  a  warranty  deed  for  the  tract.  The 
allegation  that  they  duly  performed  all  the  conditions 
of  the  contract  is  a  suflBcient  pleading  on  that  point 
within  the  meaning  of  Section  88,  L.  0.  L.  It  neces- 
sarily implies  that  at  the  time  the  plaintiffs  were  the 
owners  of  the  land  mentioned  in  the  agreement  else 
they  could  not  have  performed  as  they  aver  they  did. 
As  a  matter  of  evidence,  the  declaration  of  ownership 
appearing  in  the  contract  signed  by  the  defendants  is 
an  admission  of  the  plaintiffs '  title  and  dispenses  with 
proof  of  the  same. 

3.  It  is  contended  also  that  the  Larrabees  have  a  plain, 
speedy  and  adequate  remedy  at  law  to  recover  dam- 
ages for  breach  of  the  obligation.  A  quotation  of  text- 
book law  is  sufficient  to  set  this  point  at  rest  against 
the  contentions  of  the  defendants : 

**  Where  land  or  any  estate  or  interest  in  land  is  the 
subject  matter  of  the  agreement,  the  jurisdiction  to 
enforce  specific  performance  is  undisputed,  and  does 
not  depend  upon  the  inadequacy  of  the  legal  remedy 
in  the  particular  case.  It  is  as  much  a  matter  of  course 
for  courts  of  equity  to  decree  a  specific  performance 
of  a  contract  for  the  conveyance  of  real  estate,  which 
is  in  its  nature  unobjectionable  as  it  is  for  courts  of 
law  to  give  damages  for  its  breach.  Equity  adopts 
this  principle,  not  because  the  land  is  fertile,  or  rich 
in  minerals,  but  because  it  is  land,  a  favorite  and 
favored  subject  in  England^  and  every  country  of 
Anglo-Saxon  origin.  Land  is  assumed  to  have  a 
peculiar  value,  so  as  to  give  an  equity  for  specific  per- 
formance, without  reference  to  its  quality  or  quan- 
tity'^  36  Cyc.  552. 

4.  It  is  also  urged  that  there  was  no  consideration 
for  the  stipulation,  and  hence  that  it  is  nudum  pactum. 
It  will  be  observed,  however,  that  the   compact  con- 
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tains  an  agreement  on  the  part  of  Larrabee  to  sell  to 
the  defendant  Bjorkman,  who  on  his  part  stipulates  to 
do  certain  things  there  mentioned.  It  is  hornbook  law 
that  the  promise  -of  one  party  is  a  sujBScient  considera- 
tion to  support  the  agreement  of  the  other  party  to  a 
contract. 

5.  The  defendants  make  much  of  the  fact  appearing 
in  evidence  that  the  Larrabees  never  saw  the  Bjork- 
mans  until  they  confronted  each  other  in  court,  and 
they  argue  from  this  that  their  minds  never  met  so 
as  to  constitute  aggregatio  mentium  indispensable  to 
the  validity  of  any  contract.  The  testimony,  however, 
is  very  clear  that  the  execution  of  the  instrument  was 
accomplished  through  the  services  of  Parkhill  and 
Neilan,  acting  as  brokers.  It  is  common  learning  that 
the  most  important  mercantile  transactions  are  con- 
summated between  parties  residing  at  great  distances 
from  each  other  by  means  of  correspondence  or  by  the 
intervention  of  brokers  who,  as  the  term  implies,  are 
agents  for  both  parties.  As  stated,  there  is  no 
amended  answer  in  the  record  alleging  fraud  inducing 
defendants  to  sign  the  contract.  The  evidence  on  the 
part  of  the  defendants  themselves,  however,  shows  that 
they  discussed  the  legal  effect  of  signing  the  instru- 
ment, and  knew  that  it  would  be  binding  upon  them. 
No  false  statement  of  fact  is  imputed  to  the  plaintiffs 
or  the  brokers.  It  is  quite  apparent  that  the  Bjork- 
mans  hoped  to  make  a  profitable  turn  of  the  property 
before  being  compelled  to  perform  their  agreement, 
and  that  it  was  this  expectation  which  induced  action 
by  the  defendants  at  the  outset. 

6.  Finally,  they  argue  that  because  they  have  col- 
lected the  note  they  were  to  assign  as  part  of  the  pur- 
chase price,  and,  of  course,  have  surrendered  to  the 
maker,  the  court  is  ousted  of  jurisdiction  to  compel 
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specific  performance,  because  it  has  now  become  im- 
possible to  fulfill  that  condition.  Equity,  however, 
looking  at  the  substance  of  things,  will  not  be  balked 
in  that  manner.  It  will  follow  the  proceeds  of  the 
note,  and,  in  the  common-sense  language  of  the  trial 
judge,  **will  compel  them  to  perform  with  what  they 
received/' 

The  evidence,  which  we  deem  it  unnecessary  to  quote 
at  large,  clearly  shows  that  the  plaintiffs  did  every- 
thing they  were  required  to  do  and  tendered  perform- 
ance of  their  part  of  the  agreement,  which  the  defend- 
ants refused  without  any  suflScient  excuse.  Contracts 
are  made  to  be  observed,  and  nothing  appears  in  this 
case  on  the  evidence  forbidding  an  application  of  the 
rule. 

The  decree  of  the  Circuit  Court  is  aflSrmed. 

Affibmbd. 

Mb.  Chief  Justice  Moore,  Mb.  Justice  McBbide  and 
Mb.  Justice  Benson  concur. 


Argned  February  17,  affirmed  March  7,  1916. 

WETTERSTEN  v.  FISHER. 

(154  Pac.  534.) 

Ejectment  —  Pleading  —  Description  of  Property  Sofflcient  to  Confer 
Jnriediction. 

1.  A  description  of  realty  in  the  complaint  in  an  ejectment  action 
as  "real  property  situate  in  the  county  of  Multnomah,  State  of  Ore- 
gon, to  wit,  lot  eight  (8),  block  seven  (7),  in  Central  Albina,  an 
addition  to  the  City  of  Portland,  Multnomah  County,  Oregon,"  when 
accompanied  by  the  statement  that  the  premises  were  familiarly  known 
as  a  certain  number  and  street,  which  was  the  only  property  owned 
by  the  plaintiff  and  occupied  by  her,  is  sufficient  to  confer  jurisdiction 
on  the  County  Court  of  that  county. 
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Deeds — Sufficiency  of  tbe  Description  of  the  Property  Oonveyed. 

2.  A  description  in  a  deed  of  realty  as  "lot  eight  (8),  block  seven 
(7),  in  ((entral  Albina  addition  to  the  City  of  Portland,  Multnomah 
County,  Oregon,"  is  sufficient  to  convey  the  interest  in  the  lot,  al- 
though the  article  "an"  was  omitted  between  the  words  "Albina"  and 
''addition,"  since  that  omission  did  not  necessarily  render  the  descrip- 
tion uncertain,  where  the  deed  also  recited  that  the  property  de- 
scribed was  the  only  property  owned  by  the  grantor,  and  referred  to 
papers  on  file  in  connection  with  the  sale  under  court  order,  as  prop- 
erty of  a  minor. 

[As  to  sufficiency  of  description  in  deeds,  see  note  in  66  Am. 
N       St.  Bep.  60.] 

From  Multnomah :  Geobgb  N.  Davis,  Judge. 

Department  1.    Statement  by  Mr.  Justice  McBbidb. 

This  is  an  action  in  ejectment  by  Esther  P.  Wetter- 
sten and  Charles  A.  Johns,  guardian  of  the  person  and 
estate  of  Esther  P.  Wettersten,  a  minor,  against  Susie 
Fisher  and  Leonard  Fisher,  to  recover  an  undivided 
one-third  interest  in  lot  8,  block  7,  Central  Albina,  an 
addition  to  the  City  of  Portland,  Multnomah  County, 
Oregon.  The  cause  was  tried  before  the  court  without 
a  jury.  The  court  made  findings,  which  are  conceded 
by  the  plaintiffs  to  correctly  state  all  the  necessary 
facts  in  the  case,  as  follows : 

**(1.)  Prior  to  January  14,  1910,  Walter  B.  Wet- 
tersten, Alma  H.  Wettersten  and  Esther  P.  Wettersten 
were  the  owners  in  fee  simple  as  tenants  in  common 
and  as  legatees  of  their  mother,  of  the  following  de- 
scribed real  property  situate  in  the  county  of  Multno- 
mah, State  of  Oregon,  to  wit:  Lot  8,  block  7,  Central 
Albina,  an  addition  to  the  City  of  Portland,  Multnomah 
County,  Oregon. 

**(2.)  Since  that  time  the  defendants  have  become 
and  now  are  the  owners  of  the  undivided  two  thirds  at 
that  time  belonging  to  Walter  B.  Wettersten  and  Alma 
Wettersten,  the  only  dispute  in  this  suit  being  as  to 
the  one  third  at  that  time  owned  by  Esther  P.  Wetter- 
sten. 

''{3.)  On  or  about  October  1,  1909,  Walter  B.  Wet- 
tersten was  duly  appointed   gaardian  of  the  person 
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and  estate  of  Esther  P.  Wettersten,  a  minor,  and  duly 
qualified  as  such  and  entered  upon  the  discharge  of  his 
duties.  The  estate  belonging  to  the  said  Esther  P. 
Wettersten  consisted  of  the  one-third  interest  in  the 
above-described  real  property,  which  was  the  only  real 
property  owned  by  her.  On  this  lot  was  situated  a 
small  house  which  was  known  as  No.  889  Borthwick 
Street.  This  property  was  inventoried  in  said  estate 
as  being  worth  approximately  $666.65,  and  that  amount 
represented  the  reasonable  value  of  the  property  at 
that  time,  and  said  property,  at  least  during  the  month 
of  January,  1910,  was  occupied  by  the  said  minor  and 
her  guardian,  Walter  B.  Wettersten,  his  wife  and  child. 

'*(4.)  On  January  14,  1910,  Walter  B.  Wettersten 
filed  in  the  County  Court  of  the  State  of  Oregon,  for 
Multnomah  County,  a  petition  as  guardian  of  the  per- 
son and  estate  of  Esther  P.  Wettersten,  a  minor,  for 
license  and  authority  to  the  said  guardian  to  sell  real 
property  belonging  to  the  estate  and  described  in  the 
petition  as  follows:  'Lot  eight  (8),  block  seven  (7),  in 
Central  Albina  Addition  to  the  City  of  Portland, 
Multnomah  County,  Oregon,  which  property  is  famil- 
iarly known  and  described  as  889  Borthwick  Street  in 
said  city. '  This  petition  also  recited  that  the  property 
described  was  the  only  real  property  belonging  to  the 
estate  of  the  said  Esther  P.  Wettersten,  a  minor,  and 
that  it  was  occupied  by  her  and  her  guardian  and  his 
wife  and  child. 

**(5.)  Thereafter,  on  January  14,  1910,  an  order  of 
the  County  Court  of  the  county  of  Multnomah  was 
made  to  show  cause  why  such  sale  should  not  be  au- 
thorized and  licensed,  and  such  further  proceedings 
were  had  that  on  April  16, 1910,  the  property  described 
in  said  petition  was  sold  to  Susie  Fisher,  one  of  the 
defendants  herein,  for  the  sum  of  $1,000,  and  return 
of  sale  was  duly  made,  and  on  April  16, 1910,  an  order 
of  confirmation  of  the  sale  was  duly  made  and  entered. 
This  sale  and  the  proceedings  for  such  sale  were  proper 
and  correct  in  all  details  and  all  proceedings  required 
by  law  in  the  sale  of  real  property  belonging  to  a  minor 
were  had,  the  property  being  described  as  above  set 
out  in  said  petition.    In  this  sale  it  was  the  intention 
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of  all  i)arties  to  sell  the  real  property  belonging  to  the 
said  minor's  estate.  And  thereafter,  pursuant  to  said 
sale  and  order  of  confirmation,  the  return  of  sale  and 
report  of  guardian  shows  that  said  defendant,  Susie 
Fisher,  paid  to  the  said  Walter  B.  Wettersten,  guar- 
dian, the  sum  of  $1,000,  which  was  accepted  by  him, 
and  a  deed  was  thereupon  made  by  him  as  guardian 
to  the  said  defendant,  Susie  Fisher,  which  deed  was 
recorded  on  the  19th  day  of  April,  1910,  in  book  495, 
at  page  143,  and  on  January  12, 1911,  in  book  524,  page 
127,  of  the  Eecords  of  Deeds  of  Multnomah  County, 
which  deed  described  said  property  as  being  lot  eight 
(8),  block  seven  (7),  in  Central  Albina  Addition  to  the 
City  of  Portland,  Multnomah  County,  Oregon,  and 
further  recited  that  the  property  conveyed  was  the  only 
property  owned  by  the  said  Esther  P.  Wettersten,  a 
minor,  in  addition  to  referring  to  the  several  papers 
herein  referred  to,  filed  in  said  County  Court  in  con- 
nection with  the  sale  of  said  premises. 

**  (6.)  Defendants  herein  are  husbdnd  and  wife,  and 
that  immediately  on  the  execution  of  said  guardian's 
deed  from  Walter  B.  Wettersten  to  the  defendant, 
Susie  Fisher,  the  said  Esther  P.  Wettersten,  minor, 
and  Walter  P.  Wettersten,  her  guardian,  delivered 
possession  of  said  premises  to  the  defendants  and  ever 
since  said  date  said  defendants  have  been  in  continuous, 
open  and  notorious  possession  of  the  same,  exclusive 
of  the  plaintiff  Esther  P.  Wettersten,  and  the  plaintiff, 
Charles  A.  Johns,  her  present  guardian." 

Upon  these  findings  the  court  entered  a  judgment  for 
defendants,  and  plaintiffs  appeal.  Affibmed. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Kollock,  Zollinger  &  McDowall,  with  an  oral 
argument  by  Mr.  John  K.  Kollock. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Virgil  A.  Crum  and  Mr.  Miller  Murdoch,  with  an 
oral  argument  by  Mr.  Crum. 
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Mb.  Justice  McBbide  delivered  the  opinion  of  the 
court. 

1,  2.  The  description  in  the  petition  was  sufficient  to 
give  the  County  Court  jurisdiction,  and  the  description 
in  the  deed  was  adequate  to  convey  all  of  Esther  P.  Wet- 
tersten  's  interest  in  the  property  described  in  the  com- 
plaint: 13  Cyc.  630,  632,  637;  8  R.  C.  L.  1037;  Raymond 
V.  Coffey,  5  Or.  132,  134;  Pursley  v.  Hayes,  22  Iowa, 
11,  39  (92  Am.  Dec.  350).  It  is  conceded  and  found 
that  the  property  described  in  the  complaint  was  the 
only  real  property  owned  by  the  minor,  and  that  there 
was  a  house  on  the  property  known  as  889  Borthwick 
Street;  that  the  intent  of  all  parties  was  to  sell  the 
property  that  is  described  in  the  complaint,  and  but 
for  the  omission  of  the  article  *  *  an  * '  between  the  word 
^'Albina"  and  the  word  ** addition, ' '  everything  con- 
nected with  the  sale  is  regular.  The  accidental  omis- 
sion of  the  article  **an''  in  the  petition  and  deed  could 
not  have  misled  anyone.  If  it,  standing  alone,  might 
have  rendered  the  description  uncertain,  which  under 
the  findings  we  very  much  doubt,  that  uncertainty  was 
cleared  up  and  cured  by  the  allegation  in  the  petition 
that  the  premises  were  familiarly  known  as  No.  889 
Borthwick  Street,  that  it  was  the  only  real  property 
owned  by  the  minor,  and  that  it  was  occupied  by  her 
and  her  guardian  and  his  wife  and  child.  The  deed 
also  recited  that  it  was  the  only  property  owned  by 
the  minor,  and  referred  to  the  papers  on  file  in  con- 
nection with  the  sale.  We  are  of  the  opinion  that  the 
guardian 's  deed  passed  the  title  to  the  purchaser.  The 
judgment  is  affirmed.  Affirmed. 

Mr.  Chief  Justice  Moore,  Mr.  Justicjb  Burnett  and 
Mr.  Justice  Benson  concur. 
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Argued  February  15,  affirmed  March  7,  1916. 

MOLALLA  ELECTRIC  CO  v.  WHEELER. 

(154  Pac.  686.) 

Appeal  and  XSrror--Beview— Trial  of  Equity  Case  on  Appeal  is  Y^ 
Novo. 

1.  While  the  judge  in  an  equity  case  tries  the  facts,  his  conclusions 
thereon  are  not  final,  for  the  reason  the  trial  on  appeal  is  de  novo. 

Appeal  and  Error  —  Review  —  Examination  of  Locns  in  Qa^  in  an 
Equity  Suit. 

2.  Where,  in  an  equity  suit,  the  trial  judge  personally  examines 
the  locus  in  quo  in  order  to  properly  apply  the  testimony  to  the  ia- 
sues,  his  findings  of  fact  and  decree  are  entitled  to  careful  consider- 
ation. 

Eminent  Domain— Amount  of  Damages  Sustained  as  Shown  1>y  the 
Evidence. 

8.  Evidence  in  a  suit  to  restrain  an  ejectment  suit,  and  to  deter- 
mine the  value  of  land  taken  by  plaintiff  in  the  injunction  suit  for 
the  construction  of  a  water-power  ditch  under  a  parol  agreement  with 
defendant  in  such  suit,  as  well  as  the  damages  to  land  not  taken,  held 
to  sustain  a  finding  of  the  trial  judge,  requiring  payment  to  the  de- 
fendants by  the  plaintiff  of  $300  as  damages. 

Trial— Effect  of  View  of  Property. 

4.  Where  the  land  in  suit  is  viewed  by  the  court  or  jury,  a  judg- 
ment must  be  rendered,  not  on  the  view  had,  but  on  the  evidence 
introduced  as  explained  by  the  view. 

Appeal  and  Error— Force  and  Effect  of  Findings  in  Equity  Suit— Be- 
vlew. 

5.  The  decree  and  findings  of  the  judge  in  an  equity  suit  are  not 
of  the  same  force  on  appeal  as  those  of  the  judge  without  a  jury  in 
a  law  action,  which  will  not  be  disturbed  if  there  is  any  evidence  to 
support  thenk 

[As  to  jurisdiction  of  court  to  try  case  de  novo  on  appeal  when 
lower  court  was  without  jurisdiction,  see  note  in  Ann.  Oas.  19130, 
120.] 

From  Clackamas :  James  U.  Campbell,  Judge. 

This  is  a  suit  for  injunction  by  the  Molalla  Electric 
Company,  a  corporation,  against  Irvine  Wheeler  and 
Jennie  Wheeler,  husband  and  wife. 

From  a  decree  in  favor  of  defendants,  plaintiff  ap- 
peals. The  facts  are  set  forth  in  the  opinion  of  the 
court.  Affibmed. 
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For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Clark,  Skulason  S  Clark,  with  an  oral  argu- 
ment by  Mr.  B.  O.  Skvlason. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Hammond  d  Hammond,  with  an  oral  argument 
by  Mr.  Philip  L.  Hammond. 

Department  1.    Opinion  by    Mb.    Chief    Jtjstiob 

MOOBE. 

This  is  an  appeal  by  the  plaintiff,  the  Molalla  Elec- 
trict  Company,  a  corporation,  from  a  decree  requiring 
it  to  pay  the  defendants  Irvine  Wheeler  and  Jennie 
Wheeler,  his  wife,  $200  as  the  value  of  1.39  acres  of 
their  land  which  was  taken  for  a  canal,  and  $300  as 
damages  to  the  remainder  of  their  premises.  It  ap- 
pears from  a  transcript  of  the  testimony  that  the 
plaintiff's  predecessors  in  interest,  the  Molalla  Power 
Company  and  the  Canby  Canal  Company,  in  the  year 
1909  began  the  construction  of  a  ditch  to  divert  water 
from  the  Molalla  Eiver  and  conduct  it  to  a  power- 
house, where  it  was  to  be  used  in  generating  electricity 
for  illumination.  In  prosecuting  the  work  it  became 
necessary  to  cross  a  12-acre  rectangular  tract  of  land 
owned  by  the  defendants.  In  order  to  secure  a  right 
of  way  therefore,  an  agent  of  the  plaintiff's  prede- 
cessors agreed  to  pay  the  defendants  $100,  to  furnish 
them  the  free  use  of  eight  16-candle  power  incandescent 
lamps  six  hours  daily,  to  allow  them  to  install  in  the 
ditch  a  5-horse  power  wheel  with  which  to  divert  24 
miner's  inches  of  water  to  be  used  for  irrigation  from 
May  to  August  each  year,  both  months  included,  to 
grant  them  the  right  to  excavate  an  incline  to  the  canal 
to  permit  stock  to  obtain  water,  to  authorize  them  to 
take  from  the  canal  sufficient  water  to  operate  a  hy- 
draulic ram  to  supply  water  for  domestic   purposes, 
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and  to  erect  and  maintain  for  them  three  bridges  across 
the  canal  on  their  land,  which  rights  and  privileges  the 
defendants  were  to  use  and  enjoy  for  a  term  of  99 
years.  Relying  upon  these  premises,  and  without  re- 
ceiving any  part  of  the  consideration,  the  defendants 
by  a  parol  license  permitted  the  canal  to  be  dug  across 
their  premises  from  the  southeast  corner  to  the  north- 
west corner,  a  distance  of  1,030  feet,  the  earth  taken 
from  the  ditch  being  left  on  the  south  bank,  and  the 
excavation  and  waste  occupying  a  space  of  40  feet  in 
width  at  the  narrowest  part.  One  bridge  was  built 
across  the  canal  near  the  east  border  of  the  defendants' 
land  for  their  use,  and  this  is  the  only  consideration 
ever  given  for  the  easement. 

The  defendants  commenced  an  action  in  ejectment 
to  try  the  title  to  and  to  recover  the  possession  of  the 
strip  of  land,  making  the  Molalla  Power  Company,  the 
Canby  Canal  Company  and  the  Molalla  Electric  Com- 
pany defendants.  The  last  named  company,  having 
succeeded  to  all  the  rights  of  the  other  companies  in 
and  to  the  canal,  filed  an  answer  in  that  action,  and 
thereupon  as  plaintiff  instituted  this  suit  in  the  nature 
of  a  cross-bill  in  equity,  to  enjoin  further  prosecution 
of  the  law  action,  and  to  have  determined  the  value  of 
the  land  which  was  taken  for  the  ditch  and  the  measure 
of  the  damages  which  resulted  to  the  defendants' 
premises  by  reason  of  the  construction  of  the  canal. 
The  cause  being  at  issue,  was  tried,  a  decree  rendered 
and  a  review  thereof  instituted  as  hereinbefore  stated. 

1.  It  is  contended  by  plaintiff's  counsel  that  in  allow- 
ing the  defendants  more  than  $100,  as  the  value  of  the 
land  taken,  an  error  was  committed.  The  plaintiff's 
witnesses  estimated  the  worth  of  the  land  appropri- 
ated at  $75  an  acre,  or  $104.25  for  the  1.39  acres  taken. 
In  the  opinion  of  the  defendants'  witnesses,  however, 
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the  value  of  such  land  was  appraised  at  $350  to  $500 
an  acre.  The  trial  judge  viewed  the  premises,  and 
from  such  inspection  and  a  consideration  of  the  testi- 
mony given  on  this  branch  of  the  case  awarded  to  the 
defendants  $200  as  the  value  of  the  land  of  which  the 
plaintiff  had  taken  possession.  In  the  trial  of  a  suit 
in  equity  the  judge  of  the  lower  court,  under  the  prac- 
tice which  obtains  in  Oregon,  determines  the  facts  in 
issue,  but  such  conclusion  is  not  final,  for  on  appeal 
from  a  decree  in  such  a  cause  the  case  is  tried  anew 
upon  the  transcript  and  the  evidence  accompanying  it : 
Section  556,  L.  0.  L. 

2.  When  in  an  equity  suit  the  trial  judge  person- 
ally examines  the  locus  in  quo,  in  order  properly  to 
apply  the  testimony  received  to  the  issues  involved, 
his  findings  of  fact  and  the  decree  predicated  thereon 
are  entitled  to  careful  consideration.  In  the  case  at 
bar  an  examination  of  the  testimony  given  by  the 
plaintiff's  witnesses  does  not,  in  our  opinion,  over- 
come the  findings  as  to  such  value,  corroborated  as  it 
was  by  the  judge 's  view  of  the  premises. 

3.  It  is  maintained  that  the  testimony  received  is  in- 
sufficient to  authorize  an  award  of  any  damages  for 
detriment  to  the  remainder  of  the  premises,  and  that 
in  giving  the  defendants  $300,  as  indemnity  for  such 
supposed  injury,  an  error  was  committed.  The  plain- 
tiff's witnesses  testified  that  before  the  ditch  was  dug 
water  stood  on  a  part  of  the  land  referred  to,  but  after 
the  canal  was  constructed  the  premises  were  drained 
whereby  the  defendants  received  a  benefit,  and  for  that 
reason  their  real  property  was  not  damaged.  The 
defendants'  witnesses  admit  that  the  premises  con- 
tained a  low  spot  about  a  rod  square,  which  was 
covered  with  water  in  the  winter  and  which  small  tract 
was  rendered  dry  by  digging  the  canal,  but  notwith- 

79  Or.— 81 
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standing  such  slight  advantage  the  ditch  and  the  em- 
bankment constitute  a  detriment  to  the  premises.  No 
witness,  however,  states  the  measure  of  the  injury  or 
details  any  circumstance  from  a  consideration  of  which 
the  qtMntum  of  damages  to  the  remainder  of  the  prem- 
ises can  possibly  be  determined.  The  testimony  given 
by  Robert  Vorpahl  fairly  illustrates  that  of  each  of  the 
defendants '  witnesses  on  this  subject.    He  was  asked : 

**You  consider  that  this  canal,  knowing  the  land  be- 
fore it  went  through  and  knowing  its  condition  now,  is 
this  a  benefit  to  the  landt 

*'A.  No,  sir. 

**Q.  Is  it  a  detriment  t 

**A.  Yes,  sir. 

*'Q.  Howt 

^ '  A.  It  puts  the  land  in  bad  shape  to  farm  and  it  is 
a  nuisance  to  get  across  the  canal.'' 

In  Burton  v.  Severance,  22  Or.  91  (29  Pac.  200),  it 
was  ruled  that  a  witness  should  state  facts,  and  not 
draw  conclusions  from  them  or  give  opinions;  and 
hence,  in  actions  for  damages,  while  a  witness  might 
state  facts  upon  which  the  damages  were  predicated, 
he  could  not  give  his  opinion  concerning  the  amount 
of  damage  resulting  from  any  given  act  or  omission, 
because  it  was  the  exclusive  province  of  the  jury  to  as- 
sess damages  under  the  rules  of  law  declared  by  the 
court.  According  to  the  rule  there  recognized,  as  ap- 
plied herein,  it  might  have  been  proper  for  a  witness, 
who  was  qualified  to  testify  on  the  subject,  to  have 
stated  upon  oath  that  before  the  canal  was  dug  the  de- 
fendants'  tract  was  worth  $300  an  acre,  but  since  the 
ditch  was  completed  the  premises  were  worth  only  $200 
an  acre.  From  this  testimony  the  trial  court  might 
have  concluded  that  the  amount  of  damage  thereby 
sustained  was  $100  an  acre  or  $1,200.  Such  supposed 
method  of  substantiating  a  material  fact  amounts  to 
nothing  more  than  a  mere  estimate,  made  by  a  wit- 
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ness  as  to  the  amount  of  damages  sustained.  Every 
lawyer  who  has  had  much  experience  in  the  practice 
of  his  profession  knows  that  all  witnesses  do  not  agree 
upon  estimates  of  value,  except  as  to  mediums  of  ex- 
change, or  concur  upon  the  measure  of  damages  sus- 
tained by  the  acts  of  omission  or  commission  of  a  party. 
Such  being  the  case,  the  writer,  speaking  for  himself 
alone,  never  has  thought,  and  does  not  now  believe, 
the  rule  established  in  the  case  referred  to  is  founded 
in  reason  or  justified  by  experience  in  the  trial  of 
causes.  The  court  or  jury  to  whom  the  matter  is  sub- 
mitted must  determine  the  facts  in  issue  from  a  care- 
ful consideration  of  all  the  testimony  received.  Esti- 
mates of  value  and  of  damages  can  be  received  from 
competent  witnesses,  and  since  their  appraisement  of 
these  elements  will  probably  be  quite  variant,  the 
writer  can  see  no  just  reason  why  substantial  justice 
will  not  be  administered  by  permitting  the  court  or 
jury  to  consider  all  such  estimates  and  deduce  the 
proper  conclusion  therefrom.  But,  however  this  may 
be,  the  method  adopted  in  the  case  at  bar  to  establish 
the  amount  of  damages  sustained  is  a  very  fair  eluci- 
dation of  the  rule  promulgated  in  Burton  v.  Severance, 
supra,  when  carried  to  an  extreme.  Based  upon  a  con- 
sideration of  the  testimony  of  the  defendants'  wit- 
nesses to  the  effect  that  the  construction  of  the  canal 
had  not  been  any  benefit,  but  was  a  detriment  to  the 
land,  the  trial  court  after  viewing  the  premises  as- 
sessed the  damages  at  $300,  in  the  absence  of  any  evi- 
dence as  to  the  measure  of  the  injury,  except  such  as 
was  derived  from  an  inspection  of  a  plat  of  the  real 
property  which  had  been  received  in  evidence  and  from 
a  view  of  the  premises.  It  is  impossible,  therefore, 
accurately  to  try  the  case  anew  upon  the  transcript 
and  the  evidence  accompanying  it  as  required  by  stat- 
ute :  Section  556,  L.  O.  L. 
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4.  The  locus  in  quo  is  permitted  by  the  court  to  be 
viewed  by  a  jury,  pursuant  to  Section  133,  L.  0.  L.,  so 
that  the  testimony  received  may  be  properly  applied 
to  the  situation  of  the  premises  in  order  to  determine 
the  character  thereof,  and  the  verdict  returned  must 
be  based  upon  a  consideration  of  such  testimony  and 
not  upon  the  inspection  which  was  thus  made :  State  v. 
Ah  Lee,  8  Or.  214;  Crane  v.  Oregon  R.  <&  N.  Co.,  66  Or. 
317  (133  Pac.  810). 

5.  In  the  trial  of  a  suit  in  equity,  the  judge  of  the 
lower  court  practically  acts  as  a  juror  in  receiving  the 
evidence  from  a  consideration  of  which  findings  of  fact 
must  be  made.  Such  conclusions  are  not  like  the  find- 
ings of  fact  in  a  law  action,  tried  without  the  interven- 
tion of  a  jury,  which  latter  deductions  are  tantamount 
to  special  verdicts  and  will  not  be  disturbed  on  appeal 
if  supported  by  any  evidence.  By  viewing  the  locus  in 
quo,  the  trial  judge  in  an  equity  case  is  thereby  better 
enabled  to  apply  the  testimony  to  the  premises.  The 
findings  of  fact,  however,  must  be  based  upon  such  tes- 
timony in  order  that  the  decree  rendered  shall  not  be 
reversed  on  appeal.  The  map  referred  to  shows  the 
canal  extending  diagonally  across  the  defendants'  land 
a  distance  of  1,030  feet,  with  a  bridge  spanning  the 
ditch  at  the  east  end  of  the  premises,  while  the  space 
occupied  by  the  earth  left  on  the  bank  is  much  wider  in 
places  than  the  40  feet  allowed  by  the  decree  as  the 
measure  of  the  plaintiff's  right,  thereby  requiring  the 
defendants  to  remove  much  of  the  earth  left  near  the 
margin  of  the  canal  if  they  desire  to  make  successful 
use  of  their  land.  The  testimony  shows  that  the  water 
flowing  in  the  canal  is  about  20  feet  wide  and  4  feet 
deep,  while  the  banks  are  of  the  angle  of  ordinary  re- 
pose, though  caves  have  occurred  along  the  slopes, 
and  hence  it  is  almost  impossible  to  ford  the  artificial 
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stream.  In  order  to  reach  the  opposite  bank  at  the 
northwest  part  of  the  premises,  it  will  be  necessary  for 
the  defendants,  or  any  person  cultivating  the  land  at 
that  place,  to  make  a  journey  of  2,060  feet,  thus  pro- 
ducing great  inconvenience  and  entailing  much  loss  of 
time.  It  further  appears  from  the  evidence  that  the 
northeast  part  of  the  premises  consists  of  a  plateau 
having  a  bank  of  about  60  feet,  below  which  the  canal 
divides  a  narrow  strip  of  very  rich,  alluvial  bottom 
land,  which  by  reason  of  the  ditch  can  be  cultivated 
only  one  way.  In  view  of  these  circumstances,  it  is 
believed  that  notwithstanding  the  paucity  of  the  evi- 
dence as  to  the  measure  of  damages,  the  sum  awarded 
therefor  is  not  excessive,  and  this  being  so,  the  decree 
should  be  affirmed,  and  it  is  so  ordered.      Affibmeu 

Mb.  Justice  Benson,  Mb.  Justice  Bubnett  and  Mb, 
Justice  McBbide  concur. 
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LYONS  V.  CHAFFEE. 

(154  Pac.  688.) 

Vendor  and  Pnrdiaser — Constniction  and  Operation  of  Bond  for  Deed. 

1.  A  bond  for  a  deed  transfers  the  equitable  title  to  the  obligee, 
leaving  in  the  vendor  the  legal  title  as  security  for  the  purchase  price 
and  interest. 

Vendor  and  Pnrchaaer — ^Bemedies  of  Vendor — Strict  Forecloeure. 

2.  In  a  suit  for  strict  foreclosure  of  a  vendee's  equitable  title 
under  bond  for  deed  on  account  of  noncompliance  with  the  contract, 
it  is  unnecessary  for  the  vendor  to  tender  a  deed  and  demand  the 
price  as  a*condition  precedent  to  the  suit. 

Vendor  and  Purchaser— Bemediee  of  Vendor — Strict  Foreclosure. 

3.  Where  a  purchaser  has  broken  the  terms  of  a  bond  for  deed  by 
failure  to  pay  installments  of  interest,  the  court,  in  a  suit  by  the 
vendor  for  strict  foreclosure,  may  require  the  payment  of  the  whole 
price  as  a  condition  of  avoiding  the  foreclosure. 

[As  to  right  of  vendor  to  recover  possession  after  default  by 
purchaser,  see  note  in  107  Am.  St.  Bep.  722.] 
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From  Hood  River :  William  L.  Bradshaw,  Judge. 

Department  1.    Statement  by  Mr.  Justice  MoBbidb. 

This  is  a  suit  by  Electa  Helen  Lyons  against  Charles 
J.  Chaffee,  in  the  nature  of  a  strict  foreclosure  of  the 
rights  of  the  defendant  under  bond  for  a  deed,  which 
reads  as  follows : 

'*  Know  all  men  by  these  presents,  that  we.  Electa 
H.  Lyons  and  Elmer  E.  Lyons,  wife  and  husband,  of 
Forest  Grove,  Oregon,  are  held  and  firmly  bound  unto 
C.  J.  Chaffee,  of  JHood  River,  Oregon,  in  the  sum  of 
$3,500,  to  be  paid  to  the  said  C.  J.  Chaffee,  his  exec- 
utors, administrators,  or  assigns,  for  which  payment 
well  and  truly  to  be  made  we  bind  ourselves,  our  heirs, 
executors  and  administrators  firmly  by  these  presents. 
Sealed  with  our  seals  and  dated  the  18th  day  of  July, 
A.  D.  1911.  The  conditions  of  this  obligation  are  such 
that  if  the  above  bounden  obligor  shall,  on  or  before 
the  20th  day  of  July,  A.  D.  1916,  make,  execute,  and 
deliver  unto  the  said  C.  J.  Chaffee  (provided  that  the 
said  C.  J.  Chaffee,  shall  on  or  before  that  day  have 
paid  to  the  said  obligor  the  sum  of  $2,500  gold  coin 
of  the  United  States  of  America,  together  with  inter- 
est thereon  at  the  rate  of  seven  (7)  per  cent  per  an- 
num, payable  semi-annually,  in  like  gold  coin,  at  the 
Butler  Bank,  Hood  River,  Oregon),  a  good  and  suflS- 
cient  deed  of  all  the  certain  lot,  piece  or  parcel  of  land, 
situated  in  the  county  of  Hood  River  and  State  of  Ore- 
gon and  bounded  and  described  as  follows,  to  wit: 
Beginning  at  a  point  one  rod  south  from  the  north- 
west corner  of  the  southeast  quarter  of  section  sixteen 
in  township  two,  north  range  ten,  east  of  the  Willamette 
Meridian;  running  thence  south  25  rods;  thence  east 
32  rods ;  thence  north  25  rods ;  and  thence  west  32  rods 
to  the  place  of  beginning,  containing  five  acres.  Also 
a  strip  of  land  about  one  rod  wide  and  32  rods  long 
along  the  north  line  of  the  above  described  tract  (being 
a  strip  of  land  lyin^  between  the  above  described  tract 
and  the  center  section  line  running  east  and  west) ;  to 
be  used  for  road  purposes;  and  also  a  right  of  way 


March,  1916.]  Lyons  v.  Chapfeb.  487 

along  the  north  line  of  tract  first  above  described  for 
irrigation  ditch,  or  flume,  or  pipe-line.  And  shall 
thereby  convey  the  title  in  fee  simple  of  said  prem- 
ises free  and  clear  of  all  encmnbrances  to  the  said  C.  J. 
Chaffee,  then  this  obligation  shall  be  void;  otherwise 
to  remain  in  full  force  and  virtue. 

** Electa  H.  Lyons.    (Seal) 
*<Elmer  E.  Lyons.     (Seal)*' 

The  complaint  alleged  nonpayment  of  two  install- 
ments of  interest  and  prayed  that  defendant 's  interest 
in  the  property  be  foreclosed.  There  was  a  general 
demurrer  to  the  complaint,  which  was  overruled,  and 
the  defendant  given  ten  days  in  which  to  answer.  It 
incidentally  appears  that  an  answer  was  filed  and  tes- 
timony taken,  but  the  answer  is  not  brought  up;  de- 
fendant depending  here  upon  the  sufficiency  of  his 
demurrer.  There  was  a  decree  for  plaintiff.  The 
defendant;  being  dissatisfied,  appeals.        Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  S.  W.  Stark. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  R.  Wilbur. 

Me.  Justice  McBbidb  delivered  the  opinion  of  the 
court. 

1.  The  bond  for  a  deed  transferred  the  equitable  title 
in  the  property  to  defendant,  leaving  in  the  vendor  the 
legal  title  as  security  for  payment  of  the  purchase  price 
and  interest  according  to  its  terms :  Knott  v.  Stephens, 
5  Or.  235,  240;  Burkhart  v.  Howard,  14  Or.  39  (12  Pac. 
79) ;  Security  Savings  etc.  Co.  v.  Mackenzie,  33  Or.  209 
(52  Pac.  1046) ;  Coles  v.  Meskimen,  48  Or.  54  (85  Pac 
67) ;  Flanagan  Estate  v.  Great  Central  Land  Co.,  45 
Or,  335  (77  Pac.  485) ;  Wollenberg  y.  Rose,  41  Or.  314 
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(68  Pac.  804) ;  Miles  v.  Hemenway,  59  Or.  318  (111  Paa 
696, 117  Pac.  273). 

2.  The  instant  case  is  not  a  suit  to  rescind  a  con- 
tract, but  to  foreclose  plaintiff's  lien  upon  the  prop- 
erty, or  rather  to  foreclose  defendant's  equitable  title 
on  account  of  noncompliance  with  the  contract.  This 
distinction  is  noted  in  Security  Savings  etc.  Co.  v. 
Mackenzie,  33  Or.  209  (52  Pac.  1046),  where  it  is 
held  unnecessary  for  the  vendor  to  tender  a  deed 
and  demand  the  purchase  price  as  a  condition  prece- 
dent to  maintaining  a  suit  of  this  character:  **It  is 
claimed  that  the  complaint  should  be  dismissed,  be- 
cause there  is  neither  allegation  nor  proof  that  plain- 
tiff ever  offered  to  perform  their  part  of  the  contract 
A  sufficient  answer  to  this  contention  is  that  the  case 
at  bar  is  neither  a  suit  for  the  specific  performance 
of  the  contract  nor  for  the  rescission  or  cancellation 
thereof,  but  one  to  enforce  the  right  of  the  vendor  to 
have  the  equitable  interest  of  the  vendee  barred  and 
foreclosed;  and  while  in  such  case  there  is  a  conflict 
in  the  authorities,  it  is  believed  to  be  the  better  rule 
that  a  failure  to  tender  performance  before  suit  is  no 
defense. ' ' 

3.  Plaintiff's  lien  upon  the  property,  while  not 
strictly  a  mortgage,  is  a  lien  in  her  favor  in  the 
nature  of  a  mortgage  upon  defendant's  interest  in  the 
property;  and  defendant's  contract  being  broken  by 
a  failure  on  his  part  to  pay  the  installments  of  inter- 
est, by  analogy  to  the  statute  for  the  foreclosure  of 
mortgages  and  other  liens  upon  real  property  (Sec- 
tion 430,  L.  0  L.),  we  think  it  was  competent  for  the 
court  to  require  the  payment  of  the  whole  purchase 
price  as  a  condition  of  avoiding  the  effects  of  a  fore- 
closure. Such  seems  to  be  the  rule  in  suits  for  strict 
foreclosure  to  enforce  vendor's  liens,  to  which  this  pro- 
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ceeding  is  analogous :  Gray  v.  Hill,  105  Mich.  189 ;  Del- 
linger  V.  Foltz,  93  Va.  729  (25  S.  E.  998) ;  Harring- 
ton V.  Birdsall,  38  Neb.  176  (56  N.  W.  961).  Strict 
foreclosure  is  a  matter  resting  in  the  sound  discretion 
of  the  court,  which  may  impose  such  equitable  restric- 
tions as  it  deems  proper  upon  the  right  to  redeem.  Wo 
do  not  think  that  it  was  inequitable  to  require  the  de- 
fendant to  discharge  the  whole  debt  and  thereby  obviate 
the  probable  necessity  of  plaintiff  bringing  a  second 
suit  when  the  subsequent  payments  become  due.  The 
decree  is  affirmed.  Afpibmbd. 

Mb.  Chief  Justice  Moobb,  Mb.  Justice  Bubnbtt  and 
Mb.  Justice  Benson  concur. 


Argued   December    8,    1915,   reversed   January   25,    1916,   repealing 

denied  March  14,  1916. 

JAKEL  V.  SEECK. 

(154  Pac.  424;  155  Pac.  1192.) 

Judgment— Oonclnslyenefls — ^Legal  and  Equitable  Defensei. 

1.  It  is  well  established  in  this  state  that  a  party  may  rely  upon 
a  legal  defense  in  an  action  at  law  without  being  precluded  from  after- 
ward asserting  and  setting  up  his  equitable  title  in  an  original  suit 
against  which  the  judgment  in  the  law  action  is  no  bar. 

[As  to  matters  concluded  by  judgment,  see  note  in  16  Am.  8t. 
Bep.  142.] 

Estoppel— Knowledge  of  Error  in  Deed  and  Fallnre  to  Aasert  Bigbt. 

^  Where  a  grantee  accepts  a  deed  with  knowledge  that  it  did  not 
contain  a  covenant  in  his  favor  which  he  afterward  claimed  was 
omitted  through  fraud,  and  having  acquiesced  in  the  covenants  and 
conditions,  and  exercised  ownership  and  held  possession  for  several 
years,  he  cannot  then  attack  the  deed  on  that  ground. 

DeedB— Bef onnatlon  of  Ooyenante  in  Deed — ^Eyldence  Inmilllclent  to 
Establiah  Fraud. 

3.  In  a  suit  to  reform  a  deed  and  to  restrain  the  enforcement  of 
a  judgment  in  ejectment,  the  covenant  providing  that  the  property 
should  revert  to  the  grantors  in  ease  livery  business  was  earried  on 
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upon  the  premises  conveyed,  evidence  held  not  sufficient  to  establish 
that  the  grantors  were  guilty  of  fraud  in  the  execution  of  the  deed, 
or  that  plaintiff  was  entrapped  into  allowing  a  livery  business  to  be 
earried  on  upon  the  property. 

Deeds — Oonstnictlon. 

4.  Where  a  forfeiture  clause  in  a  deed,  taken  as  a  whole,  shows 
that  the  word  "devert"  was  used  in  the  sense  of  "revert,"  and  the 
testimony  shows  that  it  was  so  understood  by  the  party  against  whom 
the  forfeiture  is  sought  to  be  enforced,  the  court  will  so  construe  it. 

Deeds — Oonstmction — ^Forfeiture. 

5.  Courts  are  reluctant  to  enforce  a  forfeiture,  and  will  seize  on 
any  ambiguity  to  declare  a  provision  of  this  character  a  covenant 
instead  of  a  condition. 

From  linn :  William  Galloway,  Judge. 

Department  1.    Statement  by  Mb.  Justicje  Benson". 

This  is  a  suit  by  A.  Jakel  against  F.  W.  Seeck  and 
H.  J.  Seeck  to  reform  a  deed  and  to  restrain  the  en- 
forcement of  a  judgment.  The  substance  of  the  com- 
plaint is  that  on  June  29, 1907,  the  defendants  were  the 
owners  of  two  separate  pieces  of  real  property  in  the 
City  of  Lebanon,  upon  one  of  which,  known  herein  as 
the  Grant  Street  property,  they  were  conducting  a  liv- 
ery business,  and  upon  the  other  a  feed  business.  On 
the  date  mentioned,  defendants  sold  to  plaintiff  the 
property  upon  which  the  feed  business  was  being  con- 
ducted for  the  sum  of  $3,000.  The  conveyance  being, 
in  form,  a  warranty  deed,  contained  the  following : 

*^ Forfeiture  Clause. — The  above-described  real  prop- 
erty shall  devert  back  to  the  grantors  without  any  cost 
or  expense  if  any  person  or  persons  shall  conduct  or 
allow  to  be  conducted  any  livery  business  in  or  on  said 
described  premises  unless  by  quitclaim  deed  or  written 
consent  of  the  grantors  of  this  deed.*' 

It  is  then  alleged  that  the  actual  agreement  and  un- 
derstanding of  the  parties  was  that  in  consideration  of 
plaintiff's  refraining  from  conducting  a  livery  business 
upon  the  premises,  purchased  by  him,  the  defendants 
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would  refrain  from  conducting  a  feed  business  upon 
their  Grant  Street  property,  and  that,  if  they  should 
thereafter  conduct  a  feed  business  thereon,  then  the 
plaintiff  should  be  permitted  to  conduct  a  livery  busi- 
ness at  the  feed  bams  purchased  by  him ;  that  plaintiff 
is  an  illiterate  person  of  German  descent,  unable  to 
read  or  write  in  any  language,  and  unable  to  make  him- 
self clearly  understood  in  the  English  language;  that 
by  reason  of  such  limitations  he  was  compelled  to  rely 
largely  upon  the  honesty  of  those  with  whom  he  dealt, 
and  that  these  conditions  were  well  known  to  the  de- 
fendants; that,  for  the  purpose  of  defrauding  and 
cheating  plaintiff,  defendants  failed  to  have  inserted  as 
a  part  of  the  ^'forfeiture  clause'*  the  following: 

**  Except  that  if  F.  W.  Seeck  or  H.  J.  Seeck  or  their 
heirs  or  assigns  shall  conduct  or  operate  upon  their 
Grant  Street  property,  situated  between  Main  and 
Park  Streets  in  the  City  of  Lebanon,  any  feed  business, 
then  this  forfeiture  clause  shall  be  null  and  void  and  of 
no  effect,  the  same  being  based  upon  the  sole  considera- 
tion that  the  grantors  herein  or  their  heirs  or  assigns 
shall  refrain  from  conducting  upon  said  Grant  Street 
property  any  feed  business." 

It  is  then  alleged  that  by  reason  of  plaintiff's  illiter- 
acy he  did  not  know  that  the  portion  of  the  agreement 
just  quoted  had  been  omitted  from  the  deed  and  did 
not  discover  such  omission  for  some  time  thereafter; 
that  as  soon  as  he  learned  of  the  fraud  he  demanded 
that  defendants  correct  the  writing  by  inserting  the  re- 
mainder of  the  agreement  therein,  but  that  defendants, 
taking  advantage  of  his  ignorance,  induced  him  to  ac- 
cept a  collateral  written  agreement  which  was  so 
worded  as  to  be  of  no  value  whatever ;  that  for  several 
years  thereafter  plaintiff  conducted  a  feed  business 
upon  the  property  so  purchased  by  him  and  refrained 
from  conducting  a  livery  business  thereon ;  that  about 
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December  1,  1911,  the  defendants,  for  the  purpose  of 
further  defrauding  and  cheating  plaintiff,  and  in  order 
to  entrap  him  into  such  a  position  that  they  could  re- 
cover the  property  for  a  violation  of  the  '^forfeiture 
clause,'^  connived,  planned,  and  did  procure  one  A.  J. 
Newman  to  lease  the  premises  from  plaintiff  and  there- 
after to  conduct  a  livery  business  thereon ;  that  plain- 
tiff did  lease  the  same  and  deliver  possession  thereof  to 
Newman  without  any  restriction  as  to  the  nature  of  the 
business  to  be  conducted  on  the  property,  and  that 
Newman  did  conduct  a  livery  business  thereon  in  dis- 
regard of  the  terms  of  the  deed;  and  that  defendants 
thereupon  began  and  conducted  to  a  successful  termi- 
nation an  action  in  ejectment,  whereby  they  obtained  a 
judgment  awarding  them  the  possession  of  the  prop- 
erty. Then  follow  allegations  to  the  effect  that  plain- 
tiff, by  reason  of  his  educational  limitations,  was 
unable  to  make  his  attorneys  clearly  understand  the 
nature  of  his  defense,  and  that  therefore  no  cross-bill 
in  equity  was  filed  therein  and  no  effort  made  in  that 
action  to  reform  the  deed ;  that  at  the  time  of  the  trial 
of  such  action  he  did  not  know  that  defendants  had  con- 
spired with  Newman  to  secure  a  lease  of  the  property 
for  the  purpose  of  accomplishing  a  breach  of  the  con- 
ditio^ expressed  in  the  deed ;  that  the  defendants  in  the 
year  of  1908  began  to  conduct  a  feed  business  on  their 
Grant  Street  property,  and  have  done  so  continuously 
since  that  time;  and  that  plaintiff  has  always  under- 
stood that  such  acts  of  defendants  constituted  a  waiver 
of  the  condition  subsequent  in  the  deed  and  authorized 
him  to  conduct  a  livery  business  upon  his  property. 

The  defendants  in  their  answer,  after  general  de- 
nials, pleaded  the  judgment  in  the  ejectment  action  in 
bar  of  this  suit    A  reply  having  been  filed  thereto,  a 
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trial  was  had  resulting  in  a  decree  in  favor  of  plaintiff, 
from  which  this  appeal  is  taken. 

Bevebsed.    Suit  Dismissbd. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Weatherford  &  Weatherford  and  Mr.  N.  M. 
Newport,  with  an  oral  argument  by  Mr.  Mark  V. 
Weatherford. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  M.  Vern^on  Parsons. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  There  are  some  26  assignments  of  error,  but  we 
do  not  regard  it  necessary  to  consider  more  than  1  or  2 
of  them,  as  practically  every  question  of  law  involved 
in  the  consideration  of  the  case  has  already  been  passed 
upon  by  this  court  in  the  case  of  Seeck  v.  Jakel,  71  Or. 

35  (141  Pac.  211,  L.  B.  A.  1915A,  679).  There  is  no 
merit  in  the  plea  that  this  suit  is  barred  by  the  action 
at  law,  since  this  court  has  repeatedly  held  that,  under 
the  statute  which  allows  an  equitable  defense  by  cross- 
bill in  actions  at  law,  a  party  may  rely  upon  a  legal 
defense  in  an  action  without  thereby  being  precluded 
from  afterward  asserting  his  equitable  title  in  an  origi- 
nal suit :  Hill  v.  Cooper,  6  Or.  181 ;  Spaur  v.  McBee,  19 
Or.  76  (23  Pac.  818) ;  South  Portland  L.  Co.  v.  Munger, 

36  Or^  457,  462  (54  Pac.  815,  60  Pac.  5) ;  Bowsman  v. 
Anderson,  62  Or.  431  (123  Pac.  1092, 125  Pac.  270). 

2,  3.  We  are  therefore  to  consider  the  evidence  in 
the  case.  It  is  voluminous  and  hopelessly  conflicting. 
However,  if  we  confine  ourselves  to  the  testimony  sub- 
mitted by  the  plaintiff,  we  discover  that  he  was  not 
misled  as  to  the  contents  of  the  deed.  It  was  read  to 
him  by  the  scrivener,  and  he  then  noted  the  fact  that 
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the  writing  was  silent  as  to  any  restriction  upon  the 
grantors  in  conducting  a  feed  business  upon  their 
Grant  Street  property.  In  answer  to  a  question  by 
his  attorney,  he  says : 

**Well,  when  the  deed  was  read  to  me  I  objected  a 
little  about  it  on  account  of  it  being  just  that  in  alone 
and  not  putting  the  others  in,  on  account  of  the  feed 
proposition. 

*'Q.  What  did  they  teU  youT 

**A.  He  told  me,  he  says,  *Well,  you  are  protected,' 
and  then  I  left  it  go  at  that,  I  thought  it  was  all  right, 
I  didn't  say  any  more.'* 

The  evidence  further  discloses  that  on  the  same  day 
that  the  deed  was  executed  plaintiff  gave  defendants 
his  note  for  $500  as  payment  on  the  purchase  price  of 
the  property,  and  the  deed  was  then  placed  in  escrow 
in  a  local  bank,  and  nothing  further  was  said  or  done 
by  either  party  until  October  1st,  at  which  time  plain- 
tiff demanded  from  defendants  some  written  assurance 
that  they  would  not  conduct  a  feed  business  at  their 
Grant  Street  property,  and  such  a  writing  was  then 
executed,  which,  through  a  blunder  on  the  part  of  the 
scrivener,  was  so  phrased  as  to  be  valueless,  and  on 
the  next  day  the  full  purchase  price  was  paid  and  the 
deed  delivered  and 'recorded.  After  about  4%  years 
had  elapsed,  during  which  time  the  plaintiff  conducted 
a  feed  business  on  the  premises  in  controversy,  he  en- 
tered into  a  written  lease  of  the  property  with  New- 
man, in  which  there  were  no  restrictions  as  to  the 
nature  of  the  business  to  be  conducted  thereon.  New- 
man, shortly  after  taking  possession,  began  to  do  a 
livery  business,  and  about  six  months  later  defend- 
ants began  their  action  to  recover  possession  of  the 
property. 

We  find  no  evidence  in  the  record  which  establishes 
plaintiff 's  contention  that  defendants  conspired  fraud- 
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nlently  to  get  Newman  to  lease  the  premises  in  order 
to  bring  about  a  forfeiture  of  the  title.  The  only  evi- 
dence upon  this  point  is  that  of  Newman  himself,  who 
says: 

**I  asked  him  if  he  would  lease  bam  and  sell  his  roll- 
mg  stock.  He  said  he  would  sell  his  rolling  stock,  but 
he  asked  me  such  a  price  that  I  couldn't  afford  to  pay 
it.  I  told  him  that  I  could  not  pay  that,  it  was  too 
much  money.  He  asked  me  why  I  didnH  go  lease  the 
feed  bam  down  at  the  depot.  I  told  him  that  I  had  saw 
Jakel  and  tried  to  lease  the  bam,  and  he  wanted  $45  a 
month  rent,  and  I  was  about  to  make  the  deal  with  him 
and  he  backed  out.  Then,  two  or  three  days  later,  I 
saw  him  again,  and  we  was  talking,  and  he  wanted  $50 
per  month,  so  I  just  laid  $50  in  his  hand  and  tied  him 
up.'^ 

We  are  unable  to  find  in  this  testimony  any  evidence 
of  fraudulent  purpose.  Nor  are  we  able  to  find  in 
the  record  evidence  that  there  was  ever  any  agreement 
between  the  parties  to  the  effect  that  conducting  a  feed 
business  by  the  defendants  upon  their  Grant  Street 
property  should  render  the  forfeiture  clause  in  the 
deed  void.  It  follows  that  the  plaintiff  has  failed  to 
make  a  case  entitling  him  to  the  relief  for  which  he 
prays.  If  this  conclusion  works  a  hardship  upon  the 
plaintiff,  he  has  only  himself  to  blame.  He  accepted 
the  deed  with  full  knowledge  of  its  contents  and  con- 
ditions. He  acquiesced  in  these  conditions  for  several 
years  without  complaint,  and,  when  he  permitted  the 
conducting  of  a  livery  business  upon  the  premises,  he 
knew  the  hazard  he  was  incurring.  The  courts  can- 
not make  new  contracts  for  parties,  nor  relieve  them 
from  obligations  deliberately  assumed. 

The  decree  of  the  lower  court  is  reversed  and  the 
suit  dismissed.  Reversed.    Suit  Dismissed. 

Mr.  Chief  Justice  Moore,  Mr.  Justice  MgBride  and 
Mr.  Justice  Burnett  concur. 


496  Jakel  v.  Sbeck.  [79  Or. 


Denied  March  14,  1916. 

On  Petition  fob  Beheabinq. 

(155  Pac.  1192.) 

Mr.  M.  Vernan  Parsons,  for  the  petition. 

Messrs.  Weatherford  <&  Weatherford  and  Mr.  N.  M. 
Newport,  contra. 

Department  1.  Mb.  Justice  MgBbide  delivered  the 
opinion  of  the  court. 

4.  The  petition  for  rehearing  discusses  at  some 
length  the  evidence  in  the  case,  but  has  not  changed 
in  any  way  our  views  as  expressed  in  the  original 
opinion.  Counsel,  however,  makes  the  additional  con- 
tention that,  as  the  word  ''deverf  is  not  found  in  any 
dictionary,  we  cannot  assume  that  it  is  synonymous 
with  ** divert''  or  ** revert,"  and  that  it  is,  in  effect, 
meaningless.  From  this  premise  he  argues  that,  as 
forfeitures  are  not  favored  in  law,  and  should  be 
strictly  construed,  we  should  either  reject  the  reverter 
clause  wholly,  or  construe  it  as  a  covenant  instead  of 
a  condition.  But  the  question  here  is  not  as  to  the 
meaning  of  a  particular  word,  but  as  to  the  meaning 
and  intent  of  the  clause  taken  as  a  whole,  and,  viewed 
in  this  light,  there  can  be  no  question  but  that  it  was 
used  in  the  sense  of  *  *  revert, ' '  and  the  testimony  shows 
that  it  was  so  understood  by  plaintiff,  who  admits  that 
he  objected  to  the  clause  at  the  time,  but  finally  waived 
his  objection  and  said,  ''Let  it  go  at  that." 

5.  Courts  are  always  reluctant  to  enforce  a  forfeit- 
ure, and  will  seize  upon  any  ambiguity  in  a  provision 
of  this  character  in  a  deed  to  declare  it  a  covenant  in- 
stead of  a  condition :  Oregon  R.  <&  N.  Co.  v.  McDonald, 
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58  Or.  228  (112  Pac.  413,  32  L.  R.  A.  (N.  S.)  117,  note) ; 
Voris  Y.  Renshaw,  49  111.  425;  Wier  v.  Simmons,  55 
Wis.  643  (13  N.  W.  873),  and  many  other  cases.  The 
language  of  the  court  in  the  case  last  cited  is  as  follows : 

*  *  The  rule  is  well  settled  that  conditions  subsequent 
which  work  a  forfeiture  of  the  estate  are  not  favored 
in  the  law,  and  no  language  will  be  construed  into  such 
a  condition  contrary  to  the  intent  of  the  parties  when 
such  intent  can  be  derived  from  a  consideration  of  the 
whole  instrument,  or  from  the  circumstances,  attending 
the  execution  thereof;  nor  will  the  language  used  be 
construed  into  such  a  condition  subsequent,  when  any 
other  reasonable  construction  can  be  given  to  it.^' 

Now,  there  can  be  no  contention  as  to  the  intent  of 
the  parties  in  the  adoption  of  the  clause  providing  for 
a  forfeiture  in  case  the  plaintiff  or  his  assigns  carried 
on  a  livery-stable  on  the  property  purchased;  the  in- 
tent is  obvious.  The  fact  that  plaintiff  at  first  objected 
to  the  provision  indicates  that  he  understood  its  pur- 
port, and  the  fact  that  he  waived  the  objection  and 
agreed,  to  use  his  own  language,  to  *4et  it  go  at  that," 
indicates  that  he  assented.  Nor  is  there  anything  in 
Newman's  testimony  which  indicates  that  defendants 
assented  to  a  different  use  of  the  premises.  He  offered 
to  negotiate  with  them  for  the  lease  of  their  livery- 
stable,  and  they  declined  to  deal  with  him  for  that,  and 
suggested  that  he  lease  the  feed  bam;  but  there  does 
not  appear  in  the  testimony  any  evidence  of  a  sug- 
gestion from  them  that  he  should  use  the  premises  for 
any  other  purpose  than  a  feed  barn. 

This  court,  like  every  court,  is  reluctant  to  enforce 
a  forfeiture,  especially  one  of  this  character,  and  has 
sought  diligently  for  some  legal  reason  to  avoid  it,  but 
it  is  not  within  its  power  to  make  a  new  contract  for 

19  Or.— 82 
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the  parties  or  to  relieve  the  plaintiff  from  the  conse- 
quences of  the  contract  he  has  made  for  himself. 
The  petition  is  denied. 

Reversed.    Rehearing  DsinBD. 

Mr.  Chief  Justice  Moorb,  Mr.  Justice  Burnett  and 
Mr.  Justice  Benson  concur. 


Argued  January  18,  affirmed  February  1,  rehearing  denied  Mareh  14, 

1916. 

DOOLITTLE  v.  PACIFIC  COAST  SAFE  &  VAULT 

WORKS.* 

(154  Pac.  753.) 

Master  and  Servant— IHiration  of  Employment— Indeflnita  Hiring. 

1.  As  a  general  rule,  an  indefinite  hiring  is  presumed  to  be  a  hir- 
ing at  will  in  the  absence  of  evidence  of  custom  or  of  facts  and  cir- 
cumstances  showing  a  contrary  intention  of  the  parties. 

Master  and  Servant  —  Duration  of  Employment  —  Bate  and  Mode  of 
Payment. 

2.  While  it  is  generally  held  that  a  hiring  at  so  much  per  day, 
week,  month  or  year  raises  no  presumption  that  the  hiring  was  for 
such  a  period,  yet  the  rate  and  mode  of  payment  are  often  determina- 
tive of  the  period  of  service. 

Master  and  Servant — Dnratlon  of  Employment— Evidence. 

3.  It  is  competent  for  either  party  to  a  contract  of  hiring  to  show 
the  mutual  understanding  of  the  parties  in  reference  to  the  duration 
of  the  employment. 

Master  and  Servant— I>uratlon  of  Employment — Indefinite  Hiring. 

4.  Unless  the  understanding  of  the  parties  to  a  contract  of  hiring 
was  mutual  that  the  services  were  to  extend  for  a  fixed  and  definite 
period,  it  is  an  indefinite  hiring,  and  is  determinable  at  the  will  of 
either  party. 

Master  and  Servant — ^Dnrati^m  of  Employment — ^Indefinite  Hiring. 

5.  When  from  a  contract  of  hiring  it  is  evident  that  it  was  the 
understanding  of  the  parties  that  the  time  was  to  extend  for  a  certain 
period,  their  understanding,  fairly  inferable  from  the  contraet,  will 
control. 


*As  to  duration  of  contract  of  hiring  which  specifies  no  term,  but 
fixes  compensation  at  a  certain  amount  per  day,  week,  month  or  year, 
see  note  in  25  K  Bw  A.  (N.  S.)  529.  Bepobtse. 
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Blaster  and  Senrant — ^Duration  of  Employment — ^Evidence. 

6.  To  show  the  real  understanding  and  intention  of  the  parties  to 
a  contract  of  hiring  respecting  its  duration,  all  the  facts  and  circum- 
stances surrounding  the  parties  and  the  transaction  may  be  shown,  as 
that  the  employee  was  to  the  knowledge  of  the  employer  seeking  a 
(>ermanent  position. 

Appeal  and  Error-— Sevlew — Questiomi  of  Fact 

7.  Under  Section  159,  L.  O.  L.,  providing  that  the  order  of  pro- 
ceedings on  a  trial  by  the  court  shall  be  the  same  as  in  trials  by  jury, 
and  that  the  finding  of  the  court  upon  the  facts  shall  be  deemed  a 
verdict,  and  may  be  set  aside  in  the  same  manner  and  for  the  same 
reasons  as  far  as  applicable,  the  findings  of  the  court  upon  the  facts 
in  an  action  at  law  tried  without  a  jury  import  the  same  conclusive- 
ness as  a  verdict,  and  will  not  be  disturbed  on  appeal  when  there  is 
any  evidence  to  sustain  them. 

Master  and  Servants-Duration  of  Emidoyment — ^Evidence. 

8.  Plaintiff,  whose  family  consisted  of  a  wife  and  six  children,  re- 
sided in  Berkeley,  California,  where  he  had  an  apparently  permanent 
I>osition  as  superintendent  of  construction  for  a  safe  company.  De- 
fendant's manager,  who  had  been  associated  with  him  in  business  and 
was  acquainted  with  his  capabilities,  asked  him  to  come  to  Portland 
as  superintendent  of  defendant's  safe  and  vault  works,  and  asked  him 
to  give  the  proposal  his  most  earnest  consideration,  stating  that  he 
knew  it  was  an  important  step  for  a  man  with  a  home  and  family, 
and  that  the  place  would  be  worth  $175  a  month  for  the  first  year, 
$200  the  second  year,  and  that  beyond  that  would  be  entirely  depend- 
ent upon  results.  Later  defendant  submitted  a  formal  proposal,  stat- 
ing that  it  was  in  accordance  with  the  manager's  personal  letter,  and 
the  proposal  was  accepted.  Held,  that  a  finding  that  the  employment 
was  for  at  least  two  years  was  warranted. 

[As  to  letters  and  telegrams  as  contracts,  see  note  in  56  Am. 
St.  Bep.  47.] 

Ck>rporatlon8 — Officers  and  Employees— Authority— Evidence. 

9.  A  corporation's  manager  had  sole  charge  of  its  plant  and  of  the 
hiring  of  plaintiff  as  superintendent  of  the  plant.  All  persons  inter- 
ested in  the  matter  acquiesced  in  the  hiring  for  16  months.  It  did 
not  appear  that  the  by-laws  controlled  the  manager's  authority  in  this 
respect  or  made  any  provision  relating  to  the  employment  of  services. 
Held,  that  a  finding  tnat  the  manager  had  authority  to  make  the  con- 
tract with  plaintiff  was  supported  by  evidence  and  would  not  be  dis- 
turbed. 

From  Multnomah:  George  N.  Davis,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bean. 

This  is  an  action  by  E.  N.  Doolittle  against  the  Pa- 
cific Coast  Safe  &  Vault  Works,  a  corporation,  for 
damages  for  breach  of  a  contract*    The  court  tried 
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the  cause  without  a  jury,  making  findings  of  fact  in 
favor  of  the  plaintiff.  From  a  judgment  rendered 
thereon  for  $1,000  defendant  appeals. 

Plaintiff  alleges  the  corporate  character  of  defend- 
ant, and,  in  effect,  that  prior  to  September  1,  1911,  the 
corporation  entered  into  a  contract  with  him  by  the 
terms  of  which  he  was  employed  to  act  as  general  su- 
perintendent of  its  plant  at  Portland,  Oregon,  for  a 
period  of  two  years,  beginning  September  1,  1911,  and 
ending  September  1,  1913,  at  an  agreed  compensation 
of  $175  per  month  for  the  first  year  and  $200  per  month 
for  the  second  year;  that  pursuant  to  the  contract  he 
entered  into  the  service  of  defendant  at  the  time  set, 
and  continued  therein  until  January  1,  1913,  when, 
without  reason  or  excuse,  and  in  violation  of  the  con- 
tract, defendant  discharged  him  against  his  will. 

Defendant  admits  the  hiring  and  the  services,  but 
denies  that  plaintiff  was  employed  for  two  years. 
Upon  the  trial  it  developed  that  the  contract  was 
negotiated  by  means  of  correspondence  between  the 
parties  by  letters  and  telegrams  continuing  over  more 
than  a  month's  time.  In  July,  1911,  the  plaintiff  re- 
sided in  Berkeley,  California,  and  was  employed  as 
superintendent  of  construction  for  a  safe  company  in 
San  Francisco.  His  family  consisted  of  a  wife  and 
six  children,  one  a  boy  of  19,  who  worked  with  him. 
On  the  11th  of  that  month  the  manager  of  the  defend- 
ant company,  who  was  acquainted  with  plaintiff's  capa- 
bilities, wrote  to  him  submitting  a  proposal  for  him 
to  come  to  Portland  and  enter  into  the  services  of  de- 
fendant as  superintendent  of  its  safe  and  vault  works, 
describing  the  business,  in  which  the  investment  was 
approaching  $200,000,  and  the  future  prospects  and 
possibilities,  and  stating: 
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**  Personally,  I  know  yon  can  fill  the  bill.  *  *  Now, 
I  would  wish  you  to  ^ve  this  your  most  earnest  con- 
sideration, as  I  know  it  is  a  most  important  step  for  a 
man  with  a  home  and  a  family.  •  •  '' 

Toward  the  close  of  the  letter  the  following  state- 
ment appeared: 

* '  The  place  would  be  worth  to  you  $175.00  per  month 
for  the  first  year,  $200.00  the  second  year,  and  beyond 
that  would  be  entirely  dependent  upon  the  results/^ 

Plaintiff  answered  that  he  looked  with  favor  upon 
the  proposition.  On  July  22d  the  company,  by  its 
manager,  Mr.  H.  Austin  Biddle,  wrote: 

**We  *  *  now  beg  to  submit  you  formal  proposal 
for  your  services  in  accordance  with  the  writer's  per- 
sonal letter  to  you  of  the  11th  inst.,  and  with  the  under- 
standing that  same  must  go  into  effect  not  later  than 
Sept.  1,  1911. '^ 

Plaintiff  accepted  the  proposition  by  letter,  and,  pur- 
suant to  the  arrangement  came  to  Portland  and  took 
up  the  duties  of  superintendent  of  the  defendant  com- 
pany's plant  on  September  1, 1911.  His  services  were 
satisfactory.  The  results  improved.  He  continued  in 
the  employment  for  16  months,  when,  as  a  result  of  a 
change  in  the  management  of  the  plant,  he  was  dis- 
charged. Defendant  contended  that  the  contract  of 
employment  was  for  an  indefinite  term,  and  that  the 
trial  court  should  have  found  as  a  matter  of  law  that 
the  writing  evidenced  such  a  contract.  The  company 
also  claimed  that  it  had  the  right  to  discharge  plaintiff 
at  any  time  at  its  pleasure. 

It  appears  from  the  evidence  that  at  the  beginning 
of  the  second  year  of  Doolittle's  services,  at  his  sug- 
gestion, the  manager  without  any  question  increased 
his  compensation  to  $200  per  month  in  accordance  with 
the  agreement  contained  in  the  writings. 

Affibmbd.    Bb^eabinq  Dbnibd. 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Charles  A.  Hart  and  Messrs.  Carey  <&  Kerr,  with 
an  oral  argument  by  Mr.  Hart. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Clark,  Skulason  <&  Clark,  with  an  oral  argu- 
ment by  Mr.  M.  H.  Clark. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court 

1-6.  As  a  general  rule,  in  the  United  States,  an  in- 
definite hiring  is  presumed  to  be  a  hiring  at  will,  in 
the  absence  of  evidence  of  custom,  or  of  facts  and  cir- 
cumstances showing  a  contrary  intention  on  the  part 
of  the  parties.  While  it  is  generally  held  that  the  fact 
that  a  hiring  at  so  much  per  day,  week,  month  or  year 
raises  no  presumption  that  the  hiring  was  for  such  a 
period,  but  only  at  the  rate  fixed  for  whatever  time  the 
party  may  serve,  yet  the  rate  and  mode  of  payment 
are  often  determinative  of  the  period  of  service,  and 
in  some  cases  it  has  been  heH  that  they  do  raise  a 
presmnption  as  to  the  period  of  service:  26  Cyc.  974. 
It  is  competent  for  either  party  to  show  what  the 
mutual  understanding  of  the  parties  was  in  reference 
to  the  matter  of  employment;  but,  unless  their  under- 
standing was  mutual  that  the  services  were  to  extend 
for  a  fixed  and  definite  period,  it  is  an  indefinite  hiring, 
and  is  determinable  at  the  will  of  either  party;  but, 
when  from  the  contract  itself  it  is  evident  that  it  was 
the  understanding  of  the  parties  that  the  time  was  to 
extend  for  a  certain  period,  their  understanding,  fairly 
inferable  from  the  contract,  will  control :  2  Wood,  Mas- 
ter &  Servant,  §  136 ;  Barlow  v.  Taylor  Min.  Co.,  29 
Or.  132  (44  Pac.  492) ;  Christensen  v.  Borax  Co.,  26 
Or.  302  (38  Pac.  127) ;  McKinney  v.  Statesman  Pub- 
lishing Co.,  34  Or.  509  (56  Pac.  651).    In  order  to  show 
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what  the  real  understanding  and  intention  of  the  par- 
ties was,  all  the  facts  and  circumstances  surrounding 
the  parties  and  the  transaction  may  be  shown,  as  that 
the  plaintiff  was  to  the  knowledge  of  the  defendant 
seeking  permanent  position,  and  any  facts  and  circum- 
stances that  tend  to  establish  the  mutual  understand- 
ing :  Franklin  v.  Harris,  24  Mich.  115 ;  Fisk  v.  Henarie, 
13  Or.  156  (9  Pac.  322) ;  Flegel  v.  Bowling,  54  Or.  40 
(102  Pac.  178,  135  Am.  St.  Eep.  812,  19  Ann.  Gas. 
1159) ;  26  Cyc.  969;  Nash  v.  Kreling,  6  Cal.  TJnrep.  233 
(56  Pac.  260). 

7.  In  an  action  at  law  tried  by  the  court  without  the 
intervention  of  a  jury  the  findings  of  the  court  upon 
the  facts  import  the  same  conclusiveness  as  the  verdict 
of  a  jury:  Section  159,  L.  0.  L.  When  there  is  any 
evidence  to  sustain  the  findings,  they  will  not  be  dis- 
turbed on  appeal.  In  Kelly  v.  Carthage  Wheel  Co,, 
62  Ohio  St.  598  (57  N.  E.  984),  the  contract  was  evi- 
denced by  correspondence;  the  plaintiff  making  an 
offer  which  was  accepted  by  the  defendant.  In  his 
letter  the  plaintiff  says : 

**I  will  want  you  to  guarantee  me  $3,000  per  year,  a 
proportion  of  this  amount  to  be  paid  me  each  day,  and 
a  settlement  to  be  made  at  the  end  of  each  year,  and^ 
if  I  should  make  more  than  the  above  guaranty,  the 
difference  be  paid  me  at  the  end  of  each  year,  when 
settlement  is  made.^' 

Upon  acceptance  of  this  offer  the  plaintiff  entered 
the  employ  of  the  defendant  on  May  1,  1892,  and  con- 
tinued therein  until  September  31,  1893,  when  he  was 
discharged.  Having  been  paid  what  he  had  earned 
up  to  the  time  of  his  discharge,  he  brought  suit  to  re- 
cover damages  in  the  sum  of  $1,500  for  the  six  months 
following.  He  secured  a  verdict  for  the  full  amount, 
which  was  sustained  on  appeaL    In  Kelly  v.  Carthage 
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Wheel  Co.,  62  Ohio  St.,  at  page  610  (57  N.  E.  at  page 
986),  the  court  says: 

**And  in  the  interpretation  of  contracts  of  this  kind, 
as  well  as  of  all  others,  none  of  their  provisions  should 
be  ignored  or  overlooked  that  serve  to  indicate  the  in- 
tention of  the  parties/^ 

In  Du  Pont  v.  Waddell,  178  Fed.  407  (101  0.  0.  A. 
335),  we  find  the  following  language: 

**It  is  true,  as  said  by  counsel  and  sustained  by  au- 
thority, that,  nothing  more  appearing,  the  language 
used  by  the  parties  would  be  controlling  in  fixing  the 
duration  of  the  relation  of  employer  and  employee. 
We  must,  however,  look  to  surrounding  circumstances, 
the  relations  then  existing,  the  character  of  the  employ- 
ment, and  if,  after  doing  so,  the  meaning  of  the  lan- 
guage used  and  the  intention  of  the  parties  is  doubtful, 
or  capable  of  more  than  one  construction,  the  question 
should  be  submitted  to  the  jury.  *  * 

In  Chamberlain  v.  Detroit  Stove  Works,  103  Mich. 
124  (61  N.  W.  532),  quoted  from  in  the  Du  Pont  Case, 
we  find  the  following : 

**What  the  relation  was  and  how  long  it  was  to  con- 
tinue depended  upon  the  original  hiring,  the  subsequent 
relation,  the  nature  of  the  services  performed,  and  the 
mutual  understanding  of  the  parties.  As  to  duration, 
we  think  it  was  competent  for  the  jury  to  determine 
from  the  evidence  that  the  hiring  was  annual,  and  not 
subject  to  revocation  or  change  by  the  board  of  direc- 
tors or  the  president.'' 

8.  In  the  present  case  the  trial  court,  acting  in  the 
capacity  of  a  jury,  could  properly  take  into  considera- 
tion the  nature  of  the  employment,  and  the  circum- 
stances, as  disclosed  by  the  correspondence,  which 
tended  to  show  that  at  the  time  he  was  employed  by 
the  defendant  he  had  a  large  family  and  was  resid- 
ing in  California.  He  had  a  position  which  was  ap- 
parently permanent    The  manager  of  the  defendant 
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company  had  been  associated  with  him  in  the  busi- 
ness there,  and  was  satisfied  that  he  would  make  good. 
Both  parties  appear  to  have  been  negotiating  with  a 
view  to  making  arrangements  which  were  contemplated 
to  continue  for  a  considerable  length  of  time.  The 
statement  that,  **The  place  would  be  worth  to  you 
$175.00  per  month  for  the  first  year,  $200.00  the  second 
year, ' '  under  all  the  circumstances,  would  at  least  war- 
rant a  jury  in  concluding  that  the  employment  was 
for  two  years ;  in  other  words,  the  contract  fixed  a  defi- 
nite time. 

9.  Defendant  takes  the  position  that  the  manager  of 
the  corporation  was  not  authorized  to  enter  into  this 
contract  with  the  plaintiff.  The  evidence  tended  to 
show  that  Mr.  Biddle  had  the  sole  charge  of  the  plant 
and  of  the  hiring  of  plaintiff,  and  that  all  persons  in- 
terested in  the  matter  acquiesced  in  the  arrangement 
for  16  months.  It  is  said  in  Herman,  Estoppel,  Sec- 
tion 800 : 

**No  man  can  adopt  that  part  of  a  transaction  which 
is  favorable  to  him,  and  reject  the  rest  to  the  injury 
of  those  from  whom  he  derived  the  benefit. '* 

It  is  not  shown  that  the  by-laws  of  the  corporation 
controlled  the  authority  of  the  manager  in  this  respect 
or  made  any  provision  relating  to  the  employment  of 
services.  In  2  Thompson,  Corporations,  Section  1580, 
we  find  the  rule : 

**The  power  of  the  general  manager,  acting  within 
the  strict  scope  or  the  apparent  scope  of  the  corporate 
business  about  which  and  over  which  his  employment 
extends,  is  practically  unlimited  as  to  the  details  of  the 
business.  In  the  internal  management  of  the  corpo- 
rate business  he  has  been  held  to  have  the  right  to  exer- 
cise authority  in  the  following  instances:  To  employ 
clerks,  servants  and  laborers  and  fix  their  compensa- 
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tion;  *  •  to  employ  a  superintendent  of  a  mine;  and 
to  employ  a  foreman  in  a  paper-mill.  •  •  »' 

The  evidence  tended  to  show  that  the  manager  had 
authority  to  make  the  contract  in  question,  and  the 
court,  acting  as  a  jury,  having  so  found,  the  findings 
should  not  be  disturbed. 

Finding  no  error  in  the  record,  the  judgment  of  the 
lower  court  is  affirmed. 

Affirmed.    BsHEABiNa  Denied. 

Mb.  Chief  Justice  Moobe^  Mb.  Justice  McBbide  and 
Mb.  Justice  Habbis  concur. 


Argned  February  17,  affirmed  Mardi  14,  1916. 

WHEELER  V.  NEHALEM  TIMBEE  CO.* 

(155  Pac.  1188.) 

Master  and  Secraiit— InJurleB  to  Sefrant— Actions— ^estion  for  Jnry. 

1.  The  operation  of  a  logging  camp  usually  inyolves  sueli  risk  or 
danger  to  the  employees  that  a  court  cannot  say,  as  a  matter  of  law, 
that  the  cause  of  action  for  injuries  from  the  falling  of  a  stub  did  not 
come  within  the  Employers'  Liability  Act  (Laws  1911,  p.  16),  and  it 
was  for  the  jury,  under  proper  instructions,  to  determine  the  matter. 

[As  to  what  is  ''accident  arising  out  of  and  in  course  of  employ- 
ment" within  Employers'  Liab^ty  Act,  see  note  in  Aim.  Oat. 
1914D,  1284.] 

Master  and  Servant^-Injitxles  to  Servant^-Aasnmption  of  Bisk— Con- 
tributory Kefi^gence — Fellow-servants. 

^  2.  The  Employers'  Liability  Act  eliminates  the  defenses  of  assump- 
tion of  risk,  contributory  negligence,  and  carelessness  of  fellow-ser- 
vants in  a  case  within  its  provisions. 

BCaster  and  Servant  —  Injuries  to  Servant  —  Actions  —  QnesUons  for 
Jury. 

8.  In  an  action  for  injuries  to  a  servant  in  a  logging  camp  from 
the  falling  of  a  stub  due  to  the  kindling  of  a  fire  at  its  base  for 

*0n  the  constitutionality,  application  and  effect  of  the  Federal  Em- 
ployers' Liability  Act,  see  notes  in  47  L.  B.  A.  (N.  8.)  38;  Lb  B.  A. 
19160,  47. 

On  Workmen's  Compensation  Acts  generallyi  see  note  in  Lb  &.  A. 
IQldA,  23.  BxHoaaaL 
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warmth,  evidence  held  to  present  a  question  for  the  jury  whether  the 
kindling  of  the  fire  reasonably  tended  to  promote  the  employer's  busi- 
ness. 

Appeal  and  Error— Assigiunenta  of  Error— Necesfllty. 

4.  Under  Supreme  Court  Rule  12  (56  Or.  621,  117  Pac.  ix),  provid- 
ing that  no  questions  will  be  considered,  except  those  going  to  the 
jurisdiction  of  the  court,  or  the  sufficiency  of  a  pleading,  or  arising 
out  of  assignments  of  error,  error  in  an  instruction  not  presented  by 
assignment  of  error  will  not  be  examined. 

From  Multnomah:  Eobert  G.  Morrow,  Judge. 

Department  1.  Statement  by  Mr.  Chief  Justiob 
Moors. 

This  is  an  action  by  Barton  A.  Wheeler  against  the 
Nehalem  Timber  and  Logging  Company,  a  corpora- 
tion, to  recover  damages  for  a  personal  injury.  The 
defendant,  the  Nehalem  Timber  &  Logging  Company, 
a  corporation,  in  the  fall  of  1913,  was  operating  in 
Columbia  County,  Oregon,  a  logging  camp  where  the 
plaintiff.  Barton  A.  Wheeler,  and  an  assistant,  who 
are  called  **fallers,'*  were  employed  by  it  to  fell  tim- 
ber. They  performed  this  work  by  sawing  a  horizon- 
tal line  in  a  standing  tree  on  the  side  toward  which 
it  was  expected  to  fall.  When  the  line  reached  the 
proper  depth,  usually  about  one  fourth  of  the  diameter 
of  the  tree,  axes  were  used  to  cut  a  notch  above  the 
line  so  as  to  terminate  at  its  inner  edge.  The  fallers 
then  began  sawing  on  the  opposite  side  a  kerf,  into 
which  they  usually  drove  steel  wedges,  causing  the  tree 
to  incline  and  preventing  the  saw  from  binding.  When 
the  tree  began  to  topple  they  shouted  *  *  Timber  I ' '  stat- 
ing the  direction  in  which  it  was  falling,  immediately 
withdrew  the  saw  and  fled  to  a  place  of  safety  which 
had  been  previously  selected.  As  soon  as  a  tree  was 
felled,  two  other  employees,  who  are  known  as  **buck- 
ers,'*  began  sawing  it  into  suitable  lengths  for  logs. 
Four  such  workmen  constitute  a  group,  eight  of  which 
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were  employed  at  the  defendant's  camp  under  the  su- 
pervision of  Paul  Nowak,  as  foreman,  who  each  day 
directed  the  areas  over  which  timber  should  be  cut. 
Neither  the  fallers  nor  the  buckers  had  any  control 
over  each  other.  The  group  of  which  the  plaintiff  was 
a  member  reached  the  standing- timber  on  the  morning 
of  November  23,  1913,  while  it  was  yet  dark.  Some 
snow  was  then  on  the  ground,  and  the  weather  being 
cold  and  the  wind  blowing  quite  hard,  a  fire  was  started 
by  which  the  men  stood  until  it  was  sufficiently  light 
to  enable  them  safely  to  commence  their  labors.  The 
plaintiff  and  his  assistant  having  felled  a  tree,  com- 
menced sawing  down  another  which  stood  near  a  rotten 
stub  about  20  feet  in  height.  In  the  meantime  the 
buckers  had  cut  into  logs  the  first  tree  and  were  wait- 
ing for  more  work,  when  one  of  them  inquired  of  the 
plaintiff  if  he  would  come  and  warm  himself,  should 
another  fire  be  started.  Eeceiving  an  affirmative  an- 
swer he  applied  a  lighted  match  to  the  rotten  wood  in 
the  stub,  causing  a  brisk  fire.  The  plaintiff  soon  saw 
smoke  in  that  direction,  but  his  back  being  toward  the 
stub  as  he  and  his  assistaht  operated  the  saw,  he  did 
not  know  the  fire  had  been  started  at  that  place.  The 
wind  having  somewhat  subsided,  the  second  tree  was 
felled  near  the  stub,  and  the  plaintiff,  after  returning 
from  his  place  of  retreat,  went  to  the  fallen  tree  to  see 
how  it  lay,  when  someone  suddenly  cried,  **Look  out!*' 
but  before  he  had  time  to  heed  the  warning  the  stub 
fell  upon  him,  breaking  his  right  hip,  from  the  effects 
of  which  his  leg  is  shortened.  Paul  Nowak,  the  de- 
fendant's foreman,  having  previously  directed  the 
plaintiff  and  others  where  they  should  work  Novem- 
ber 23,  1913,  was  not  at  the  camp  that  day.  He  had 
theretofore  seen  employees  setting  in  the  woods  fires 
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by  which  they  warmed  themselves,  and  had  made  no 
objection  thereto. 

The  complaint  states  the  facts  hereinbefore  detailed, 
and  alleges  in  substance  that  when  the  plaintiff  was 
engaged  in  felling  the  second  tree,  the  defendant  care- 
lessly permitted  its  servants  to  set  fire  to  the  stub  in 
consequence  of  which  it  burned,  fell  and  injured  him, 
and  that  in  operating  the  logging  camp  the  defendant 
was  negligent  in  failing  to  promulgate  rules  for  the 
government  of  the  work. 

The  answer  denies  the  material  averments  of  the 
complaint,  and  for  separate  defenses  alleges  the  plain- 
tiff was  guilty  of  contributory  negligence;  that  he  as- 
sumed the  risk;  that  his  injury  was  caused  by  the  neg- 
ligence of  fellow-workmen ;  and  that  his  hurt  resulted 
from  an  inevitable  accident,  setting  forth  the  particu- 
lar facts  in  each  defense. 

The  averments  of  new  matter  in  the  answer  were 
denied  in  the  reply,  and  at  the  trial  of  the  cause  the 
plaintiff  introduced  his  testimony  and  rested,  where- 
upon a  motion  for  a  judgment  of  nonsuit  was  inter- 
posed and  denied.  The  defendant's  counsel  then  de- 
clined to  offer  any  evidence,  and  the  cause,  having 
been  submitted,  resulted  in  a  verdict  and  judgment  for 
the  plaintiff  in  the  sum  of  $3,000,  and  the  defendant 
appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Sheppard  &  Brock,  with  an  oral  argument  by 
Mr.  C.  A.  Sheppard. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Logan  &  Smith,  with  an  oral  argument  by  Mr. 
Isham  N.  Smith. 
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Opinion  by  Mb.  Cbciep  Justice  Moobe. 

1,2.  The  operation  of  a  logging  camp  in  Oregon 
usually  involves  such  risk  and  danger  to  the  employees 
engaged  in  the  business  that  the  court  could  not  say, 
as  a  matter  of  law,  that  the  cause  of  action  stated  in 
the  complaint  did  not  come  within  the  provisions  of 
the  Employers'  Liability  Act,  and,  this  being  so,  the 
jury  were  entitled,  under  proper  instructions,  to  de- 
termine the  matter.  If  they  concluded  the  action  came 
within  such  enactment,  the  separate  defenses  of  as- 
sumption of  risk,  contributory  negligence,  and  care- 
lessness of  fellow-servants,  as  set  forth  in  the  answer 
herein,  would  be  eliminated :  Laws  Or.  1911,  c.  3 ;  Blair 
V.  Western  Cedar  Co.,  75  Or.  276  (146  Pac.  480) ;  Tovo- 
vich  V.  Falls  City  Lumber  Co.,  76  Or.  585  (149  Pac.  941, 
943). 

3.  It  is  maintained  that  an  error  was  committed  in 
denying  the  motion  for  a  judgment  of  nonsuit.  The 
proximate  cause  of  the  injury  of  which  the  plaintiff 
complains  was  the  starting  of  a  fire  in  the  stub  by  a 
fellow-servant,  and  the  question  to  be  considered  is 
whether  or  not  the  testimony  tends  to  show  that  the 
blaze  thus  kindled  was  reasonably  calculated  to  pro- 
mote the  business  in  which  the  defendant  was  engaged. 
It  will  be  remembered  that  Mr.  Nowak,  the  defendant's 
foreman,  knew  the  employees  had  occasionally  kindled 
fires  on  the  ground  where  they  were  working  in  order 
that  they  might  warm  themselves,  to  which  conduct  he 
made  no  objection.  Such  method  of  obtaining  artifi- 
cial warmth  was  tacitly  sanctioned  by  the  defendant's 
agent  who  had  charge  of  this  branch  of  the  work. 

E.  J.  Moylan,  the  defendant's  superintendent,  in  an- 
swer to  the  direction,  **  State  to  the  jury  why  it  is  not 
customary  to  have  fires  down  there  in  the  woods  when 
the  men  are  at  work,"  replied:  ''Well,  I  never  con- 
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sidered  it  necessary  for  them  to  have  a  fire.  If  they 
were  working  they  did  not  need  it.  Men  working  keep 
warm  without  a  fire/*  The  truth  of  this  observation 
will  be  generally  admitted.  Occasions  may  arise,  how- 
ever, when  from  a  lack  of  immediate  necessity  laborers 
are  compelled  to  cease  operations  until  their  efforts 
are  again  required.  It  will  be  kept  in  mind  that  when 
the  buckers  had  cut  into  logs  the  first  tree  which  was 
felled  in  their  vicinity  on  the  morning  of  the  accident 
there  remained  no  more  work  for  them  to  do  until  an- 
other tree  was  ready  for  them  to  begin  upon.  In  this 
situation  and  in  consequence  of  the  then  prevailing  in- 
clement weather,  they  built  a  fire  in  the  stub  for  their 
own  protection,  as  was  their  custom  on  former  occa- 
sions. The  plaintiff  and  his  assistant  had  little  need 
of  artificial  heat,  for  they  could  undoubtedly  keep  warm 
by  constantly  operating  their  saw  in  felling  timber. 
Not  so  with  the  buckers,  however,  for  when  they  had 
cut  into  logs  the  first  tree,  their  work  was  temporarily 
suspended.  By  keeping  warm  until  another  tree  had 
been  felled,  the  buckers  were  unquestionably  better 
fitted  to  perform  the  duties  demanded  of  them,  than 
they  would  have  been  if  their  hands  were  numb  with 
the  cold,  thereby  hindering  them  from  successfully 
operating  their  saws. 

The  defendant's  foreman  (Nowak)  evidently  recog- 
nized the  need  of  such  artificial  warmth,  and  from  this 
circumstance  and  tacit  admission  the  jury  might  have 
found  that  his  principal's  business  was  advanced  by 
kindling  a  fire  in  the  woods  when  the  employees  were 
temporarily  idle  and  the  weather  was  cold,  so  that 
their  hands  might  be  in  a  proper  condition  to  resume 
labor  when  the  occasion  arose. 

The  testimony  was  sufficient  to  authorize  a  submis- 
sion of  the  cause  to  the  jury,  and,  this  being  so,  no 
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error  was  committed  in  denying  the  motion  for  a  judg- 
ment of  nonsuit. 

4.  It  is  contended  that  an  error  was  committed  in 
instructing  the  jury  that  they  might  determine  from 
the  evidence  received  whether  or  not  the  business  in 
which  the  defendant  was  engaged  was  of  such  a  com- 
plicated nature  and  of  such  a  dangerous  character  as 
to  require  the  promulgation  of  rules  for  the  protection 
of  its  employees,  so  that  from  a  failure  to  publish  such 
regulations,  if  found  to  be  essential,  an  inference  of 
negligence  might  be  deduced.  In  order  to  substantiate 
the  legal  principle  thus  asserted,  the  brief  of  the  de- 
fendant's counsel  upon  this  branch  of  the  case  reads: 

**The  question  whether  the  master  was  at  fault  in 
failing  to  adopt  suitable  rules  is  not  for  the  jury,  unless 
there  is  something  in  the  testimony  from  which  the  in- 
ference may  be  drawn  that  it  was  practicable  to  have 
provided  against  the  occurrence  of  the  accident  com- 
plained of  by  such  rules.'' 

Many  decisions  are  cited  in  support  of  this  doctrine. 
This  question,  however,  is  not  properly  presented  for 
consideration.  In  the  assignments  of  alleged  error  set 
forth  in  the  appellant's  printed  abstract,  ten  objections 
to  the  action  of  the  trial  court  are  devoted  to  its  refusal 
to  charge  the  jury  as  requested,  while  not  a  single  com- 
plaint is  there  made  to  the  giving  of  any  instruction. 
Our  Rule  12  (56  Or.  621,  117  Pac.  ix),  prescribing  the 
manner  of  reviewing  a  judgment  on  appeal,  declares : 

**0n  the  hearing  in  this  court,  no  questions  will  be 
examined  or  considered,  except  those  going  to  the  ju- 
risdiction of  the  court,  or  when  the  pleading  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  or 
defense,  or  those  arising  upon  the  assignments  of  error 
as  contained  in  the  printed  abstract. ' ' 

By  reason  of  the  failure  to  set  forth  such  assignment 
in  the  printed  abstract,  the  question  now  insisted  upon 
will  not  be  examined. 
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It  follows  from  these  considerations  that  the  judg- 
ment should  be  affirmed^  and  it  is  so  ordered. 

Affibmbd. 

Mb.  Justice  Benson,  Mb.  Justice  Bubnbtt  and  Mb. 
Justice  McBbide  concur. 


Argued  February  25,  affirmed  March  14,  1919. 

THOMPSON  V.  THOMPSON/ 

(155  Pae.  1190.) 

PnbUc  Lands— Homestead  Laws— Bigbts  of  Entryman. 

1.  When  an  entryman  under  the  homestead  laws  has  fully  compiled 
with  all  the  legal  requirements,  has  submitted  his  final  proof,  and  has 
received  a  final  certificate,  he  has  an  equitable  title  to  the  land  which 
he  may  convey  and  which  will  descend  to  his  heirs,  and  thereafter 
the  government  holds  the  legal  title  in  trust  for  him;  and,  when  the 
patent  issues,  it  relates  back  to  the  date  of  the  final  certificate. 

Public  Lands — ^Patent — tissue. 

2.  As  respects  the  government  of  the  United  States,  the  right  to 
a  patent  once  vested  is  equivalent  to  a  patent  issued. 

Divorce — Property — "Owner" — 'In  Fee." 

3.  Under  Section  511,  L.  O.  L.,  providing  that,  whenever  a  mar- 
riage shall  be  dissolved,  the  parties  at  whose  prayer  such  decree  shall 
be  made  shall  be  entitled  to  the  undivided  third  part  in  his  or  her 
individual  right  in  fee  of  the  whole  of  the  real  estate  owned  by  the 
other  at  the  time  of  such  decree,  the  wife  of  one  who  had  made  an 
entry  of  a  quarter  section  of  land  under  the  homestead  laws,  and  who 
had  in  good  faith  fully  complied  with  the  requirements  of  the  law  by 
making  a  full  payment  and  receiving  a  final  receipt  therefor,  but  to 
whom  patent  had  Hot  issued,  was  properly  decreed  a  third  interest 
in  the  land,  as  defendant,  was  the  ''owner"  of  the  land;  such  word 
having  no  fixed  meaning,  but  usually  denoting  a  fee-simple  estate,  or 
one  who  has  the  usufruct  control  or  occupation  of  land,  and  as  the 
words  "in  fee/'  as  used  in  the  statute,  signify  an  estate  of  inheritance 
denoting  all  the  estate,  right,  title  and  interest  in  the  one-third  part 
of  the  land  of  the  party  against  whom  the  decree  is  rendered  is  to 
be  conveyed  to  the  party  in  whose  favor  the  decree  is  granted. 

[As  to  interest  of  wife  in  lands  occupied  by  husband  during 
coverture  and  subsequently  patented  to  him,  see  note  in  111  Am. 
St.  Bep.  1018.] 

*As  to  effect  of  the  contracting  or  dissolution  of  marriage  after  the 
Initiation  but  before  the  consummation  of  right  under  homestead  en- 
try, see  note  in  7  Lb  B.  A.  (N.  &)  967.  Bkfoktbl 
79  Or.— 88 
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From  Marion :  William  Galloway,  Jndge. 

Department  2.    Statement  by  Mb.  Justice  Bban. 

This  is  a  suit  for  divorce  by  Bertha  B.  Thompson 
against  John  W.  Thompson. 

Defendant  appeals  from  a  decree  granting  plaintiff 
a  divorce  and  a  one-third  interest  in  a  quarter  section 
of  land  owned  by  him.  Affibmbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Weather  ford  d  Weatherford  and  Mr.  Guy  0. 
Smith,  with  oral  arguments  by  Mr.  Mark  V.  Weather- 
ford  and  Mr.  Smith. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Dana  H.  Allen. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  suit  is  based  upon  allegations  of  cruel  and  in- 
human treatment.  It  is  unnecessary  to  quote  the  evi- 
dence, which  amply  sustains  the  complaint.  The  de- 
cree granting  the  divorce  was  properly  rendered. 
Plaintiff  and  defendant  were  married  August  28, 1907, 
and  soon  thereafter  settled  upon  a  homestead  in  Lin- 
coln County,  where  they  resided  for  more  than  five 
years.  In  December,  1913,  the  defendant  completed 
his  entry  and  made  final  proof  for  the  land  described 
in  the  complaint.  The  contention  is  made  on  behalf 
of  defendant  that  the  court  had  no  jurisdiction  to  de- 
cree to  plaintiff  an  interest  in  his  land,  for  the  reason 
that,  although  final  proof  was  made  under  the  United 
States  homestead  laws  and  a  final  receipt  received 
therefor,  the  patent  had  not  been  issued  at  the  time  of 
the  decree.  The  principal  reason  assigned  for  this 
position  is  that  under  Section  2296,  Bev.  Stats.  U.  S. 
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(U.  S.  Comp.  Stats.  1913,  §  4551),  the  land  is  not  sub- 
ject to  the  payment  of  the  entryman  *s  debts  contracted 
prior  to  the  issuance  of  the  patent :  Wallowa  Nat.  Bank 
V.  RUey,  29  Or.  289  (45  Pac.  766,  54  Am.  St.  Rep.  794). 
The  fact  that  the  land  is  exempt  from  liability  for  the 
payment  of  such  debts  does- not  solve  the  question. 

Section  511,  L.  0.  L.,  provides  that,  whenever  a  mar- 
riage shall  be  declared  void  or  dissolved,  the  party  at 
whose  prayer  such  decree  shall  be  made  shall  in  all 
cases  be  entitled  to  the  undivided  third  part  in  his  or 
her  individual  right  in  fee  of  the  whole  of  the  real  es- 
tate owned  by  the  other  at  the  time  of  such  decree. 
The  question  therefore  is:  Was  the  defendant  the 
owner  of  the  land  at  the  date  of  the  decree  within  the 
meaning  of  the  statute? 

1.  When  an  entryman,  under  the  homestead  laws  of 
the  United  States,  has  fully  complied  with  all  the  legal 
requirements,  has  submitted  his  final  proof,  and  a  final 
certificate  has  been  issued  to  him,  he  has  a  perfect 
equitable  title  to  the  land,  which  he  may  convey. 
Thereafter  the  government  holds  the  legal  title  in  trust 
for  the  homesteader,  and  when  the  patent  issues  it  re- 
lates back  to  the  date  of  the  final  certificate :  WaUowa 
Nat.  Bank  v.  Riley,  29  Or.  289  (45  Pac.  766,  54  Am.  St. 
Rep.794) ;  Deffeback  v.  Hawke,  115  U.  S.  392  (29  L.  Ed. 
423,  6  Sup.  Ct.  Rep.  95) ;  Cornelius  v.  Kessel,  128  U.  S. 
456  (32  L.  Ed.  482,9  Sup.  Ct.  Rep.  122) ;  32  Cyc.  817. 

2.  As  respects  the  government  of  the  United  States, 
the  right  to  a  patent  once  vested  is  equivalent  to  a 
patent  issued:  Stark  v.  Starr,  73  U.  S.  (6  Wall.)  402 
(18  L.  Ed.  925).  Thus  far  the  questions  relating 
hereto  are  settled,  and,  inasmuch  as  no  one  other  than 
the  government  and  the  settler  has  any  interest  in  the 
land,  the  above  rules  are  of  much  import. 

3.  It  is  conceded  that  defendant  Thompson  made  an 
entry  for  the  land  in  question  under  the  homestead 
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laws  of  the  United  States,  and  at  the  time  of  the  rendi- 
tion of  the  decree  had  in  good  faith  fully  complied  with 
the  requirements  of  the  law,  or,  as  it  is  termed,  made 
full  payment  and  received  a  final  receipt  therefor. 
The  entryman  had  more  than  a  mere  equity.  He  had 
a  substantial  legal  title  to  the  property,  sometimes  des- 
ignated as  *Hhe  inchoate  legal  title,'*  which  he  could 
convey  and  which  would  descend  to  his  heirs :  Bvdd  v. 
Gallier,  50  Or.  42,  44  (89  Pac.  638). 

The  word  * '  owner  *  *  as  applied  to  land,  has  no  fixed 
meaning  which  can  be  declared  to  be  applicable  under 
all  circumstances  and  as  to  any  and  every  enactment. 
It  usually  denotes  a  fee-simple  estate,  but  it  has  been 
defined  to  be :  ' '  One  who  has  the  usufruct,  control,  or 
occupation  of  land":  6  Words  and  Phrases,  p.  5135; 
Coombs  V.  People,  198  HI.  586  (64  N.  E.  1056).  The 
statute  above  referred  to,  in  effect,  directs  that  the 
ownership  of  the  land  of  the  party  in  fault  shall  be 
transferred  to  the  party  in  whose  favor  the  decree  is 
granted.  Defendant's  title  to  the  land  could  unques- 
tionably be  conveyed :  Howard  v.  Reckling,  31  Or.  161 
(49  Pac.  961).  We  think  within  the  meaning  of  this 
law  that  he  was  the  owner  of  the  realty.  By  force  of 
the  decree  the  title  in  fee  of  an  undivided  one-third  part 
of  the  whole  of  the  property  described  was  conveyed. 
The  words  *  *  in  fee, ' '  as  used  in  the  statute,  signify  an 
estate  of  inheritance :  1  Bouvier,  Diet,  of  Law,  p.  766 ; 
3  Words  and  Phrases,  p.  2705.  These^words  are  em- 
ployed in  the  law  to  denote  that  all  the  estate,  right, 
title  and  interest  in  the  one-third  part  of  the  land  of 
the  party  against  whom  the  decree  is  rendered  is  to  be 
conveyed  to  the  party  in  whose  favor  the  decree  is 
granted.  Plaintiff  and  defendant  together  settled  and 
resided  upon  the  land  in  question  and  improved  it,  and 
the  defendant  obtained  title  thereto.    There  can  be  no 
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interference  in  any  manner  with  the  administration  of 
the  United  States  homestead  laws  by  an  equitable  ad- 
justment of  the  matter  between  the  husband  and  wife. 
In  the  settlement  of  their  unfortunate  affairs  it  is 
strictly  within  both  the  spirit  and  letter  of  the  law  that 
the  real  estate  should  be  divided  between  them  as  pro- 
vided for  in  the  decree  rendered. 

After  a  careful  examination  of  all  the  matters  we  are 
thoroughly  convinced  that  the  decree  of  the  lower  court 
was  right.    It  is  therefore  affirmed.  Affirmed. 

Mb.  Chief  Justice  Moobe,  Mr.  Justice  McBbide  and 
Mr.  Justice  SL^rrib  concur. 


Argued  February  16,  reversed  Mareli  14,  1916. 

POETLAND  &  0.  C.  EY.  CO.  v.  LADD  ESTATE  CO. 

(155  Pac.  1192.) 

EYldence— Hearsay— Assessment  of  Damages— Admissibility— Negoti- 
ations With  Owner. 

1.  Evidence  of  negotiations  with  property  owners  along  a  proposed 
right  of  way  and  of  the  prices  at  which  they  offer  to  sell  the  land  is 
inadmissible  to  prove  value,  and  can  be  justified  only  when  admitted 
upon  cross-examination  to  test  the  knowledge  of  the  witness. 

Eminent  Domainr— Assessment  of  Damages— Admissibility  of  Evidence 
— ^Applicability  to  Issnes. 

2.  Such  evidence  cannot  be  admitted  to  show  how  the  petitioner 
for  condemnation  arrived  at  its  estimate  and  tender,  where  the  answer 
admitted  that  the  parties  were  unable  to  agree  and  that  the  tender 
had  been  made  as  alleged. 

Eminent  Domain — ^Assessment  of  Damages— Admissibility  of  Evidence 
— Applicability  to  Issues. 
8.  Testimony  for  plaintiff  in  regard  to  efforts  to  obtain  another 
and  different  right  of  way  across  the  same  lands,  and  as  to  defend- 
ant's reasons  for  refusing  to  grant  such  right  of  way,  is  inadmissible, 
where  the  disagreement  of  the  parties  and  the  making  of  the  tender 
are  admitted. 

Eminent  Domain — ^Assessment  of  Damages — ^Benefits — ^Increased  Valne. 

4.  In  ptoceedings  to  condemn  a  railroad  right  of  way  across  a  tract 
of  land  lying  between  two  platted  additions  to  a  city,  all  three  tracts 
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being  owned  by  the  same  eorporation,  the  increased  raliie  of  the 
platted  tracts  resulting  from  better  transportation  facilities  is  not  a 
benefit  which  can  be  offset  against  the  damages  to  the  residue  of  the 
tract  over  which  the  right  of  way  is  taken,  since  it  is  a  benefit  to  the 
community  in  general,  even  though  it  may  benefit  the  owner  of  those 
tracts  to  a  greater  degree  than  owners. 

[As  to  consideration  of  benefits  accruing  to  owner  by  taking  of 
land  for  railway,  see  note  in  19  Am.  St.  Rep.  460.] 

From  Multnomah :  Henry  E.  McGinn,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Benson. 

This  is  a  suit  by  the  Portland  &  Oregon  City  Rail- 
way Company,  a  corporation,  against  the  Ladd  Estate 
Company,  a  corporation,  to  condemn  a  strip  of  land 
about  25  feet  in  width  and  6,080  feet  long  through  an 
unplatted,  undeveloped  tract  of  land  in  the  City  of 
Portland  containing  about  269  acres.  This  body  of 
land  lies  between  the  additions  known  as  Eastmoreland 
and  Westmoreland,  of  which  the  unsold  portions  be- 
long to  the  defendant.  The  complaint  is  in  the  usual 
form,  and  the  answer  thereto  admits  the  failure  of  the 
parties  to  agree  as  to  the  compensation,  and  also  ad- 
mits the  tender  of  $3,090  by  plaintiff  in  full  payment 
thereof.  These  admissions  are  followed  by  allegations 
of  the  value  of  the  land  proposed  to  be  taken  and  the 
damage,  which  will  result  from  such  taking,  to  the  re- 
mainder of  the  tract.  A  reply  was  filed  which,  among 
others,  contained  the  following  paragraph : . 

**For  an  answer  unto  paragraph  V  of  the  defend- 
ant's further  and  separate  answer  and  defense,  the 
plaintiff  denies  the  same  and  the  whole  thereof  and 
alleges  that  on  the  contrary,  that  the  building  of  the 
plaintiff's  railway  will  be  a  benefit  to  the  defendant's 
property  instead  of  a  damage,  by  providing  increased 
and  bettered  transportation  facilities  and  service,  and 
that  the  benefits  accruing  to  the  said  defendant  Ladd 
Estate  Company  holdings  from  said  construction,  by 
plaintiflF,  will  be  more  than  thirty  thousand  ($30,000.00) 
dollars  in  excess  of  any  possible  damages  therefrom, '' 
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Paragraph  VII  of  the  reply  contains  a  reiteration 
of  the  allegations  of  paragraph  V.  Defendant  moved 
to  strike  out  these  portions  of  the  reply,  which  motion 
was  denied.  Thereafter  a  trial  was  had  resulting  in  a 
verdict  awarding  the  defendant  $4,150  for  the  land 
taken,  and  declaring  that  the  damages  to  the  residue 
of  the  tract  do  not  exceed  the  benefits  specially  derived 
therefrom.  From  a  judgment  in  accord  with  such  ver- 
dicty  defendant  appeals.  Bevbbsed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Wood,  Montague  d  Hunt,  with  an  oral  argu- 
ment by  Mr.  Erskine  Wood. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Hall  &  Lepper,  with  an  oral  argument  by  Mr. 
L.  M.  Lepper. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  We  stall  first  consider  defendant's  assignment 
of  error  to  the  effect  that  the  court  erred  in  permitting 
the  president  and  chief  engineer  of  plaintiff  to  testify 
as  to  negotiations  had  with  property  owners  along  the 
line  of  the  proposed  railroad  for  purchases  from  them 
of  right  of  way  and  yardage  and  as  to  prices  at  which 
such  owners  offered  to  sell  lands.  It  has  been  held 
by  this  court  that  such  testimony  is  not  admissible  to 
prove  value,  and  can  be  justified  only  when  admitted 
upon  cross-examination  to  test  the  knowledge  of  the 
witness:  Oregon  R.  (&  N.  Co.  v.  Eastlack,  54  Or.  196 
(102  Pac.  1011,  20  Ann.  Gas.  692) ;  Pacific  Ry.  <&  Nav. 
Co.  V.  Elmore  Packing  Co.,  60  Or.  534  (120  Pac.  389, 
Ann.  Gas.  1914A,371). 

2.  But  plaintiff  contends  that  the  testimony  objected 
to  was  offered  solely  for  the  purpose  of  showing  how 
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it  arrived  at  its  estimate  and  tender,  and  that  the  court 
in  its  instructions  limited  it  to  that  use.  The  reply  to 
this  contention  is  that  the  answer  of  defendant  specifi- 
cally admits  that  the  parties  were  unable  to  agree,  and 
admits  the  tender  as  alleged  in  the  complaint,  and 
therefore  there  was  no  issue  to  which  such  evidence 
was  relevant,  even  if  it  were  admissible  for  that  pur- 
pose, which  we  doubt. 

3.  We  come  then  to  the  question  as  to  whether  the 
court  erred  in  permitting  the  plaintiff's  witness  to  tes- 
tify in  regard  to  efforts  made  to  obtain  another  and 
different  right  of  way  across  the  same  lands  and  as 
to  defendant 's  reasons  for  refusing  to  grant  such  right 
of  way.  As  we  have  already  suggested,  there  was  no 
issue  in  the  pleadings  to  which  such  evidence  could  be 
relevant,  and  it  was  therefore  improperly  admitted. 

4.  The  remaining  assignments  of  error  involve  a 
consideration  of  the  kind  of  benefits  which  a  jury  may 
consider  in  arriving  at  a  reduction  of  the  damage  re- 
sulting to  the  residue  of  the  tract  by  the  appropriation 
of  the  right  of  way.  A  careful  examination  of  the  tes- 
timony in  the  case  discloses  the  fact  that  no  evidence 
of  benefits  was  offered  other  than  those  arising  from 
increased  transportation  facilities.  In  different  juris- 
dictions there  has  been  a  variety  of  views  expressed 
upon  this  point,  but  the  matter  has  been  settled  by  this 
court  to  the  effect  that  the  only  benefits  that  may  be 
set  off  against  damages  are  those  which  are  special 
and  peculiar  to  the  tract  of  land  in  controversy :  Beek- 
man  v.  Jackson  County,  18  Or.  283  (22  Pac.  1074) ;  Coos 
Bay  R.  R.  Co.  v.  Nosier,  30  Or.  547  (48  Pac.  361).  In 
the  latter  case  Mr.  Justice  Wolvebton,  speaking  for  the 
court,  says : 

**  Whatever  of  peculiar  or  especial  benefit  might  ac- 
crue or  result  to  the  lands  of  the  party  claiming  dam- 
ages may  be  offset,  but  remote  or  speculative  benefits 
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in  anticipation  of  a  rise  in  property  for  town-site  pur- 
poses, or,  generally,  by  reason  of  the  proposed  opening 
of  a  highway,  construction  of  a  railroad,  or  other  im- 
provements, cannot  be  considered.  Such  benefits  are 
the  common  privilege  of  all  the  individuals  of  the  com- 
munity, and  one  cannot  be  permitted  to  profit  by  it 
more  than  another.'* 

Counsel  for  plaintiff  argues  that  since  defendant  is 
the  owner  of  Easlmoreland  and  Westmoreland  addi- 
tions and  the  tract  of  land  traversed  is  more  than  a  mile 
in  length,  there  is  no  community  to  be  helped,  and  that 
therefore  the  benefits  of  increased  transportation  fa- 
cilities are  peculiar  to  its  land.  As  to  this  contention 
it  would  be  sufficient  to  remark  that  the  evidence  dis- 
closes that  large  portions  of  both  additions  have  been 
sold.  In  addition  to  this  fact,  however,  we  may  say 
that  any  benefit  accruing  to  defendant  thereby  which 
is  greater  than  that  of  its  more  remote  neighbors  is 
merely  a  question  of  degree  rather  than  class.  In  the 
case  of  Washburn  et  al.  v.  Milwaukee  &  L.  TF.  R.  Co., 
59  Wis.  364  (18  N.  W.  328),  the  court  says: 

*  *  The  location  of  a  depot  at  a  given  point  is  a  gen- 
eral public  benefit,  although,  as  in  the  case  of  any  gen- 
eral benefit  created  by  public  improvements,  one  citi- 
zen may  be  more  directly  and  largely  benefited  than 
another.  *  *  That  statute  provides  only  for  the  allow- 
ance of  special  benefits  in  such  cases,  and  such  is  not 
the  character  of  the  benefit  under  consideration.  It 
would  seem  that  a  benefit  which  may  thus  be  allowed 
is  one  which  enhances  the  value  of  the  land  affected 
by  it,  by  improving  its  physical  condition  and  adapta- 
bility for  use;  such  as  by  reclaiming  waste  land,  by 
draining  or  flowing  a  marsh,  by  aiding  in  the  develop- 
ment of  a  water  power,  by  dispensing  with  the  neces- 
sity of  maintaining  fences,  or  by  opening  a  mine  or 
quarry,  and  the  like.  We  are  unable  to  conceive  of  any 
other  kind  of  benefits  which  are  not  general  benefits 
as  well,  and  hence  outside  the  statute.'* 
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This  quotation  quite  clearly  expresses  our  views  and 
we  conclude  that  the  judgment  should  be  reversed  and 
the  cause  remanded  for  a  new  trial.    It  is  so  ordered. 

Reversed  and  Bemanded. 

Mb.  Chief  Justice  Moore,  Mb.  Justice  Bubnbtt  and 
Mb.  Justice  McBride  concur. 


Argaed  February  29,  affirmed  March  14,  1910. 

SANDERS  V.  TABEB.* 

(155  Pac.  1194.) 

Appeal  and  Error— Oondnsivenenr  of  Record— BecitaL 

1.  On  appeal  from  an  order  entered  at  a  subsequent  term  granting 
a  motion  for  a  new  trial  filed  during  the  term  at  which  the  judgment 
was  rendered,  a  recital,  "the  consideration  of  the  motion  having  been 
continued  until  this  day  because  of  lack  of  time  on  the  part  of  the 
court  to  hear  the  same,''  is  conclusive  that  the  order  continuing  the 
hearing  was  made  as  required  by  Section  175,  L.  O.  L.,  as  amended  by 
Laws  of  1911,  page  152,  though  the  failure  to  make  the  continuance 
was  assi^ed  at  the  hearing  as  a  reason  for  opposing  the  motion  for 
a  new  trial. 

Nei^gence — Contributory  Negligence— Borden  of  Proof. 

2.  Contributory  negligence  and  plaintiff's  failure  to  utilize  the 
last  clear  chance  to  avoid  injury  are  affirmative  defenses,  whidh  de- 
fendant must  plead  and  prove. 

Negligence— Imputed  Negligence. 

3.  The  negligence  of  the  driver  of  a  motorcycle  is  not  imputed  to 
his  invited  guest  who  was  riding  on  the  rear  seat  thereof. 

[As  to  imputed  negligence  of  driver  of  an  automobile  to  oeen- 
pant,  see  note  in  Ann.  Cae.  1913B,  684.] 

Trial — Instmctions — Abstract  Instroctiona. 

4.  Where  there  is  no  evidence  of  plaintiff's  contributory  negligence 
or  his  failure  to  utilize  the  last  clear  chance,  instructions  on  those 
issues  are  abstract,  and  should  not  have  been  given. 

*0n  imputed  or  contributory  negligence  of  passenger  riding  in  as 
automobile  driven  by  another  precluding  recovery  against  third  person 
for  injury,  see  note  in  L.  R.  A.  1915B,  953.  Bxfobtbs. 
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From  Multnomah :  John  P.  Kavanaugh,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bbnsoic. 

This  is  an  action  by  Eobert  Sanders  against  J.  M. 
Taber,  M.  E.  Taber  and  J.  E.  Taber  to  recover  dam- 
ages for  all  injury.    The  following  are  the  facts : 

On  July  4, 1914,  plaintiff  was  riding  on  the  rear  seat 
of  a  motorcycle  driven  by  one  Williamson.  They  were 
traveling  south  on  Grand  Avenue,  Portland.  At  the 
same  time  defendant  J.  M.  Taber  was  driving  an  auto- 
mobile north  on  that  street.  At  the  intersection  of 
Grand  Avenue  and  East  Washington  Street  the  two 
vehicles  collided,  resulting  in  the  injuries  upon  which 
this  action  is  based.  The  complaint  charges  negli- 
gence in  violating  an  ordinance  of  the  City  of  Portland 
in  the  manner  of  making  the  turn  into  East  Washing- 
ton Street,  in  failing  to  give  warning  of  an  intention 
to  turn,  and  in  driving  at  an  excessive  rate  of  speed. 

The  answer,  after  certain  admissions  and  denials, 
undertakes  to  plead  the  three  aCBrmative  defenses  of 
contributory  negligence,  unavoidable  accident  and  a 
failure  to  use  the  ''last  clear  chance.'*  A  trial  was 
had  resulting  in  a  verdict  and  judgment  for  the  de- 
fendants. Thereafter,  on  January  20,  1915,  being  the 
term  at  which  the  judgment  was  rendered,  plaintiff 
filed  a  motion  for  a  new  trial,  and  on  February  6th,  the 
court  made  and  entered  an  order  allowing  the  motion 
from  which  defendants  appeal.  Affirmed. 

For  appellants  there  was  a  brief  with  oral  argu- 
ments by  Mr.  R.  E.  Dennison  and  Mr.  J.  C.  Simmons. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Benson  &  Benson,  with  an  oral  argument  by 
Mr.  Charles  Q.  Benson. 
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Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  There  are  two  assignments  of  error:  First,  that 
the  court  had  no  jurisdiction  to  make  the  order  after 
the  term  at  which  the  motion  was  filed,  for  the  reason 
that  no  order  was  made  and  entered  continuing  the 
matter  for  hearing  in  compliance  with  Section  175, 
L.  0.  L.,  as  amended,  Laws  of  1911,  page  152.  The 
only  affirmative  evidence  upon  the  question  is  the  re- 
cital in  the  order  which,  so  far  as  pertinent  to  the  in- 
quiry, reads  thus : 

*  *  Now  at  this  time  this  matter  coming  on  to  be  heard 
by  the  court  on  motion  of  the  plaintiff  for  an  order  of 
the  court  setting  aside  the  verdict  and  judgment  here- 
tofore entered  in  this  cause  in  favor  of  defendants,  the 
consideration  of  the  motion  having  been  continued  until 
this  date  because  of  lack  of  time  on  the  part  of  the  court 
to  hear  the  same,  * '  etc. 

In  the  absence  of  any  record  to  the  contrary  such 
recital  is  conclusive :  Jacobs  v.  Jacobs,  79  Or.  143  (154 
Pac.  749).  It  is  true  that  upon  the  hearing  of  the  mo- 
tion in  the  trial  court  the  defendants  assigned  the  ab- 
sence of  such  continuance  as  a  reason  for  their  opposi- 
tion thereto,  but  the  court  in  the  bill  of  exceptions  does 
not  certify  that  the  statement  was  true,  and  overruled 
their  objections. 

2.  The  second  contention  of  defendants  is  that  the 
record  does  not  disclose  any  errors  justifying  the  order 
for  a  new  trial.  It  is  so  well  established  as  to  require 
no  citation  of  authority,  that  contributory  negligence 
and  the  failure  upon  the  part  of  the  plaintiff  to  utilize 
the  **last  clear  chance**  are  affirmative  defenses  which 
must  be  pleaded,  and  that  in  proving  the  same  the 
burden  is  upon  the  defendant. 

3.  In  the  present  case  the  answer  does  not  allege  any 
acts  of  the  plaintiff  constituting  contributory  negli- 
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gence^  and  a  careful  examination  of  the  testimony  dis- 
closes, without  dispute,  that  the  plaintiff  was  riding 
upon  the  rear  seat  of  the  motorcycle,  was  an  invited 
guest  of  the  driver,  riding  without  charge,  and  with- 
out any  control  of  the  vehicle.  Under  these  circum- 
stances, no  negligence  of  the  driver  could  be  imputed 
to  him :  Rogers  v.  Portland  Ry.,  L.  <&  P.  Co.,  66  Or.  244 
(134  Pac.  9) ;  Tonseth  v.  Portland  Ry.,  L.  <&  P.  Co.,  70 
Or.  341  (141  Pac.  868). 

4.  The  testimony  is  absolutely  silent  as  to  any  con- 
duct or  action  of  his  from  the  ,moment  he  was  seated 
thereon  until  after  the  accident  occurred.  The  court 
instructed  the  jury  quite  fully  as  to  the  legal  effect  of 
contributory  negligence  and  as  to  the  duty  of  plaintiff 
to  seize  the  last  clear  chance  to  avert  the  qoUision. 
This  court  has  held  in  a  long  line  of  cases  that  it  is 
error  to  instruct  the  jury  upon  abstract  propositions 
of  law,  however  correct  in  themselves,  since  '  *  they  tend 
to  draw  the  minds  of  the  jurors  away  from  the  real 
facts  in  the  case  to  something  which  they  assume  to 
exist,  but  which  cannot  be  found  in  the  record  *  * :  Bowen 
V.  Clarke,  22  Or.  566  (30  Pac.  430,  29  Am.  St.  Rep.  625, 
and  cases  there  cited) ;  Pearson  v.  Dry  den,  28  Or.  350 
(43  Pac.  166,  and  many  later  cases). 

The  conclusion  is  that  upon  an  appeal  this  court 
would  have  been  compelled  to  reverse  the  judgment. 
Therefore  there  was  no  error  in  the  action  of  the  lower 
court  in  granting  a  new  trial,  and  the  judgment  is 
affirmed.  Affibmed. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  Bubnett  and 
Mb.  Justiob  McBbidb  concur. 
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Motion  to  dismiss  submitted  on  briefs  December  24,  denied  December 

29,  1914. 
Argued  on  the  merits  February  24,  affirmed  March  14,  1916. 

STRICKLER  v.  PORTLAND  RY.,  L.  &  P.  CO.* 

(144  Pa«.  1193;  155  Pac.  1195.) 

Appeal  and  Error— Notice— Time  for  Service — ^'nVithin  the  Day." 

1.  In  view  of  Section  201,  L.  0.  L.,  providing  that  judgment  in 
conformity  to  the  verdict  shall  be  entered  by  the  clerk  "within  the 
day"  on  which  verdict  is  returned,  the  term  "within  the  day,"  mean- 
ing within  24  hours,  where  verdict  was  returned  December  5th  »t 
5:25  P.  M.  and  judgment  entered  December  6th  at  2:10  P.  if.,  a  notice 
of  appeal  served  and  filed  February  4th  was  within  the  60  days  from 
the  entry  of  judgment. 

ON  THE  MERITS. 

Appeal  and  Error— Presenting  Questions  in  Trial  Court — Challenges  to 
Jury., 

2.  Under  Section  117,  L.  0.  L.,  providing  that  no  challenge  shall 
be  made  or  allowed  to  a  jury  panel,  a  complaint  that  the  cause  was 
tried  before  special  jurors  cannot  be  considered  on  appeal,  where  none 
of  the  jurors  was  challenged. 

[As  to  right  to  interpose  challenge  to  array  of  jurors  in  absence 
of  statute,  see  note  in  Ann.  Cas.  1912A,  1137.] 

Appeal  and  Error  —  Becord  —  Questions  Presented  for  BeTlew — EtI- 
dence  Excluded. 

3.  Under  Section  171,  L.  O.  L.,  requiring  an  exception  to  state  the 
objections  with  so  much  of  the  evidence  or  other  matter  as  is  neces- 
sary to  explain  it,* and  no  more,  where  a  bill  of  exceptions  does  not 
disclose  the  answers  which  plaintiff  expected  to  excluded  interroga- 
tories to  witnesses,  the  Supreme  Court  cannot  determine  whether  they 
would  have  been  favorable  to  plaintiff. 

Negligence— Actions — Admissibility  of  Evidence — Subsequent  Condi- 
tions. 

4.  In  an  action  for  causing  death,  subsequent  changes  or  repairs 
cannot  be  proved  to  show  antecedent  negligence,  but,  where  the  jury 
have  viewed  the  premises,  evidence  of  any  alteration  since  the  injury 
is  admissible. 

Appeal  and  Error — Beview-— Harmless  Error — Exclusion  of  Evldenoo. 

5.  In  an  action  for  causing  death,  any  error  in  excluding  evidence 
of  conditions  at  the  place  of  the  accident  subsequent  to  the  event 
where  the  jury  viewed  the  premises  was  cured  by  the  admission  of 
evidence  describing  the  conditions  at  the  time  of  the  accident. 

*0n  subsequent  repair  or  removal  of  defect  or  obstruction  in  street 
as  evidence  of  negligence,  see  note  in  20  L.  Bo  A.  (N.  S.)  667. 

Generally  on  evidence  of  repairs  made  or  precautions  taken  after 
accident,  see  note  in  32  I^  B.  A.  (N.  S.)  1127.  Bepobcte. 
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Baflroads    Accidental  at  OtobsIii^b— ActiofMi— QoesttoiiB  for  Jnrj. 

6.  In  an  action  for  causing  death  in  a  railroad  crossing  accident^ 
evidence  of  decedent's  contributory  negligence  held  sufficient  to  take 
the  question  to  the  jury. 

Trial — Qnestloiifl  of  Fact — Sufflciencj  of  Evidence. 

7.  Where  more  than  one  inference  may  be  drawn  legitimately  from 
the  evidence,  one  favorable  and  the  other  unfavorable  to  the  party 
having  the  burden  of  proof,  the  question  is  for  the  jury,  and  this  rule 
is  applicable  to  plaintiff  as  well  as  defendant. 

From  Multnomah:  William  N.  Gatbns,  Judge. 

This  is  an  action  by  C.  F.  Strickler,  administrator 
of  the  estate  of  Ed.  Wechter,  deceased,  against  the 
Portland  Eailway,  Light  &  Power  Company,  a  corpo- 
ration.   On  motion  to  dismiss  appeal.  Denied. 

Messrs.  Griffith,  Letter  &  Allen ,  for  the  motion. 

Mr,  W.  A.  Burke  and  Mr.  J.  G.  Simmons,  contra. 

In  Banc.  Mb.  Jijstice  Moore  delivered  the  opinion 
of  the  court. 

1.  This  is  a  motion  to  dismiss  an  appeal  on  the  ground 
that  the  notice  thereof  was  not  served  within  60  days 
from  the  time  the  judgment  was  rendered.  It  appears 
from  the  affidavits  of  plaintiff's  counsel  that  the  cause 
having  been  tried  and  submitted  to  the  jury  they  re- 
turned a  verdict  herein  for  the  defendant  on  December 
5,  1913,  at  5:25  p.  m.,  and  after  the  clerk's  office  had 
been  closed  for  the  day.  The  certificate  of  the  clerk 
shows  that  the  judgment  was  entered  on  the  following 
day  at  2:10  p.  m.  The  notice  of  appeal  was  served 
and  filed  February  4,  1914.  The  statute  prescribing 
the  time  of  rendering  and  recording  judgments  as  far 
as  involved  herein  reads : 

*'If  the  trial  be  by  jury,  judgment  shall  be  given 
by  the  court  in  conformity  with  tiie  verdict  and  so  en- 
tered by  the  clerk  within  the  day  on  which  the  verdict 
is  returned":  Section  201,  L.  0.  L. 
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In  Casner  v.  Hoskins,  64  Or.  254,  281  (128  Pac  841, 
850),  in  referring  to  such  enactment,  it  is  said: 

**Thi8  clause  of  the  statute  was  probably  designed 
to  create  a  lien  as  soon  as  possible  after  a  verdict  is 
rendered,  but  whether  the  provision  is  mandatory  or 
ministerial  is  not  deemed  to  be  important,  for  the  term 
*  within  the  day^  evidently  means  within  24  hours, 
otherwise  a  verdict  returned  just  before  midnight 
would  be  ineffectual  unless  a  judgment  could  be  en- 
tered thereon  before  the  close  of  the  last  moment  of 
that  day.    Such  a  rule  would  be  a  travesty  on  justice. ' ' 

The  notice  was  served  within  the  time  limited,  and 
this  being  so,  the  motion  is  denied. 

MonoK  Dbnibd. 


Affirmed  March  14,  1918. 

On  thb  Mebtfs. 

(155  Pac.  1195.) 

Department  2.    Statement  by  Mb.  Justice  Beak. 

This  is  an  action  by  plaintiff,  as  administrator, 
for  damages  for  the  wrongful  death  of  one  Ed  Wach- 
ter.  The  cause  was  tried  before  a  jury,  and  resulted 
in  a  verdict  for  defendant  From  a  judgment  thereon, 
the  plaintiff  appeals. 

The  defendant  corporation  operates  a  system  of  elec- 
tric street-car  lines  over  various  streets  and  thorough- 
fares in  and  out  of  the  City  of  Portland,  Oregon, 
particularly  from  Oregon  City  and  Milwaukee  to  Port- 
land. Between  the  two  latter  towns  there  is  a  station 
by  the  name  of  Ardgour  where  a  street  or  public 
thoroughfare  which  is  much  traveled  crosses  defend- 
ant's railway  track.  South  of  Ardgour  there  is  a  sign 
which  reads,  **Six  miles  per  hour,"  indicating  that 
it  is  the  duty  of  one  in  charge  of  a  car  coming  from  a 
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southerly  direction  and  before  approaching  the  cross- 
ing to  slow  down  to  that  rate  of  speed.  On  or  about 
August  27,  1913,  while  driving  a  wagon  in  a  westerly 
direction  along  this  public  highway,  and  while  in  the 
act  of  crossing  defendant's  track  at  Ardgour  station, 
Ed  Wachter,  deceased,  was  struck  by  defendant's  car, 
causing  injuries  from  which  he  died.  The  allegations 
of  negligence  in  the  complaint  are  to  the  effect  that 
defendant  then  and  there  operated  a  car  or  cars  at  an 
unreasonable  and  excessive  rate  of  speed  in  respect 
to  ihe  character  of  the  place  where  the  decedent  was 
injured,  and  greatly  in  excess  of  6  miles  an  hour,  to  wit, 
about  30  miles  an  hour;  that  it  failed  to  stop  the  car 
after  the  motorman  in  charge  thereof  saw  or  by  the 
exercise  of  reasonable  prudence  should  have  seen  the 
decedent  in  actual  or  apparent  danger.  The  defend- 
ant denies  any  negligence  on  its  part,  and  alleges  con- 
tributory negligence  on  the  part  of  the  plaintiff's  de- 
cedent to  the  effect  that  he  carelessly  and  negligently, 
without  looking  or  listening  to  ascertain  if  any  train 
was  approaching  the  railroad  crossing,  and  without 
keeping  any  proper  lookout,  suddenly  and  unexpect- 
edly drove  his  horse  and  wagon  at  a  fast  trot  in  a 
westerly  direction  out  upon  the  crossing  and  the  car 
tracks  of  the  defendant  immediately  in  front  of  and 
into  a  north-bound  train,  thereby  causing  the  collision, 
without  fault  on  the  part  of  defendant's  servants. 

The  reply  put  in  issue  the  new  matter  of  the  answer. 

Upon  the  trial  of  the  cause  B.  E.  Maple,  a  passenger 
on  the  car  at  the  time  of  the  accident,  after  describing 
the  6-mile  slow  down  sign,  testified  that  there  was  no 
signal  bell  at  the  crossing  at  the  time ;  that  he  did  not 
hear  any  gong  sounded  as  they  neared  the  crossing. 
Thereupon  he  was  asked  the  following: 

T9  Or.— M 
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''Has  there  been  a  beU  installed  or  a  signal  installed 
out  there,  and  if  so,  by  whom,  and  on  what  part  of  the 
right  of  wayf 

To  this  question  an  objection  was  interposed  by  de- 
fendant's counsel  and  sustained  by  the  court.  Plain- 
tiff's counsel  saved  an  exception  thereto  and  assigns 
the  ruling  as  error.  No  answer  was  tendered  by  plain- 
tiff, and  the  record  does  not  disclose  whether  or  not 
the  witness  could  testify  in  regard  to  the  matter. 
Walter  Glisan,  witness  for  plaintiff,  who  identified  cer- 
tain photographs  of  the  premises,  stated  that  he  was 
on  the  golf  links  near  the  crossing  in  question  at  the 
time  of  the  accident;  that  he  saw  the  car  just  before 
the  accident  happened  and  turned  and  then  heard  the 
crash ;  that  he  heard  no  whistle  sounded.  During  his 
examination  the  following  question  was  asked  him: 
*/Did  you  hear  any  block  signals  ringing  out  there  [at] 
the  crossing!"  To  this  defendant's  counsel  inter- 
posed an  objection,  which  was  sustained,  and  plaintiff 
saved  an  exception  thereto.  Glisan  stated  that  the  car 
made  no  safety  stop  at  that  time.  In  answer  to  the 
question,  **Was  there  anything  at  the  crossing!"  the 
witness  stated:  ^*A  little  house,  to  the  south,  and  a 
railroad  crossing  sign,  and  a  post;  •  •  that  is  all." 
He  was  then  asked:  **Have  they  made  such  safety 
stops  since  then!"  To  this  interrogatory  an  objec- 
tion was  made  by  defendant's  counsel  which  was  sus- 
tained by  the  court  and  plaintiff's  counsel  reserved  an 
exception.  The  court  thereupon  stated:  **The  court 
will  not  permit  him  to  testify  to  anything  subsequent 
to  that  accident."  No  answers  were  tendered  by  the 
plaintiff  to  either  of  the  questions  to  which  objection 
was  made.  Affibmbd. 
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For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  W.  A.  Burke  and  Mr.  J.  C.  Simmons. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Leslie  Craven  and  Messrs.  Griffith,  Letter  <&  AUen, 
with  an  oral  argument  by  Mr.  Craven. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court 

2.  Plaintiff  complains  for  the  reason  that  the  cause 
was  tried  before  special  jurors.  No  objection  to  any 
particular  juror  or  to  the  jury  is  contained  in  the 
record.  Section  117,  L.  0.  L.,  provides  that  no  chal- 
lenge shall  be  made  or  allowed  to  a  panel.  None  of 
the  jurors  having  been  challenged,  we  cannot  consider 
this  matter. 

3-5.  Plaintiff  maintains  that,  as  the  jury  viewed  the 
place  where  the  accident  occurred,  the  trial  court  com- 
mitted reversible  error  in  not  admitting  evidence  of 
repairs  and  alterations  of  the  premises  made  subse- 
quent to  the  injury.  In  this  connection  the  bill  of  ex- 
ceptions does  not  disclose  answers  which  plaintiff 
expected  the  interrogatories  would  elicit ;  therefore  we 
are  unable  to  determine  whether  the  same  would  have 
been  favorable  to  the  plaintiff.  Section  171,  L.  0.  L., 
requires  the  objections  to  be  stated  with  as  much  of 
the  evidence  or  other  matter  as  is  necessary  to  explain 
it  but  no  more:  See  Hahn  v.  Mackay,  63  Or.  100  (126 
Pac.  12,  991) ;  West  v.  McDonald,  67  Or.  551  (136  Pac. 
650) ;  State  v.  Bartmess,  33  Or.  110  (54  Pac.  167). 

The  record  shows  that  the  condition  of  the  premises 
where  the  accident  happened,  as  they  existed  at  the 
time  of  the  injury,  was  plainly  described  to  the  jury 
by  tiie  witnesses  and  shown  by  the  photographs  ex- 
hibited, so  that  the  jury  could  not  have  been  misled 
in  that  regard.    It  was  also  shown  that  the  cars  in 
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question  made  no  '  *  safety  stop ' '  at  that  time  and  place. 
The  inquiry  as  to  whether  the  cars  made  such  stops 
since  the  accident  would  not  tend  to  aid  the  jury  in  the 
examination  of  the  locus  in  quo;  and  such  evidence  was 
not  competent  to  show  negligence  prior  to  the  occur- 
rence of  the  alleged  injury. 

It  is  a  fundamental  proposition  that  subsequent 
changes  or  repairs  cannot  be  proved  to  show  antece- 
dent negligence;  but,  where  the  jury  have  viewed  the 
premises,  evidence  of  any  alteration  made  thereon 
since  the  injury  is  admissible:  Foster  v.  University 
Lbr.  S  Shingle  Co.,  65  Or.  46  (131  Pac.  736,  742) ; 
Cameron  v.  Gypsum,  73  Or.  510  (144  Pac  446).  The 
ruling  of  the  trial  court  clearly  indicated  that  it  was 
not  intended  to  exclude  any  evidence  as  to  conditions 
prevailing  at  the  place  of  the  injury  prior  to  the  event. 
If  there  was  any  error  in  excluding  the  evidence  re- 
ferred to,  it  was  cured  by  the  introduction  of  other  evi- 
dence describing  the  conditions  at  the  crossing. 

6.  Plaintiff's  counsel  contend  that  there  is  no  evi- 
dence to  support  the  verdict.  Edward  Price,  the 
motorman  on  the  car,  and  witness  for  defendant,  tes- 
tified to  the  effect  that  as  he  approached  the  crossing 
on  the  occasion  mentioned  he  saw  the  wagon  when 
about  9  feet  away  from  it ;  that  the  decedent  drove  out 
from  behind  a  cluster  of  bushes  in  front  of  the  car  with 
a  whip  in  hand,  and  the  horse  was  trotting;  that  the 
wagon  was  hit,  and  they  found  the  man  under  the  pilot 
of  the  car ;  that  he  blew  the  whistle  and  rang  the  gong 
about  a  minute  before  he  reached  the  crossing;  that 
he  was  running  not  over  15  miles  an  hour.  .  Harold 
Wood,  a  boy  14  years  of  age,  who  was  on  the  golf  links 
near  the  scene  at  the  time,  testified  in  part  that  he 
saw  the  wagon  when  it  was  8  or  10  feet  from  the  track ; 
that  the  horse  was  going  a  good  trot,  and  the  driver 
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looking  straight  ahead ;  that  he  saw  the  man  drive  on 
to  the  track ;  that  just  as  tHe  car  hit  him  he  was  pull- 
ing back  on  the  reins ;  that  he  had  seen  the  wagon  be- 
fore that  as  it  came  along  toward  the  golf  links  almost 
parallel  with  the  track,  and  the  horse  was  trotting 
then;  that  the  car  was  going  about  25  miles  an  hour. 
Other  witnesses  testified  that  the  whistle  was  blown 
before  the  train  reached  the  crossing.  There  was  evi- 
dence tending  to  show  contributory  negligence  on  the 
part  of  plaintiff's  decedent  in  that  he  failed  to  look 
and  listen  for  an  approaching  train  or  to  take  neces- 
sary precautions  before  attempting  to  cross  the  track. 
The  question  of  contributory  negligence,  therefore,  was 
properly  submitted  to  the  jury,  and  the  verdict  thereon 
is  conclusive.  We  cannot  decide  as  to  the  weight  of 
the  evidence:  Wasiljeff  v.  Hawley  Co.,  68  Or.  487  (137 
Pac.  755) ;  Saxton  v.  Barber,  71  Or.  230  (139  Pac  334). 

7.  It  is  a  well-settled  rule  that,  where  more  than  one 
inference  may  be  drawn  legitimately  from  the  evidence, 
one  favorable  and  the  other  unfavorable  to  the  party 
having  the  burden  of  proof,  the  question  is  for  the  de- 
termination of  the  jury :  Devore  v.  Portland  Ry.,  L.  S 
P.  Co.,  64  Or.  547  (131  Pac.  304 , 4  N.  C.  C.  A.  533,  note) ; 
Johnson  v.  Portland  Ry.,  L.  <&  P.  Co.,  79  Or.  403  (155 
Pac.  375).  This  rule  is  applicable  to  the  plaintiff  as 
well  as  to  the  defendant. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment of  the  lower  court  is  affirmed.  Affibmbd. 

Mb.  Chief  Justice  Moobe,  Mb.  Justiob  Bubnbti  and 
Mb.  Justice  Habbis  concur. 
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Argued   Deeember    16,    1915,    reversed    and    remanded   Jannaiy    18^ 

rehearing  denied  March  14,  191^. 

RAINIER  V.  MASTERS. 

(154  Pac.  426;  155  Pac.  1107.) 

Damages — ^Liquidated  Damages — ^Breach — Oonstmction, 

1.  A  stipulation  in  a  contract  for  the  improvement  of  streets  that 
if  the  work  was  not  completed  by  September  15,  1909,  the  eontraetor 
should  forfeit  the  sum  of  $10  for  each  day,  Sundays  excepted,  elaps- 
ing after  the  expired  time  to  date  of  completion,  provided  that  if  in 
the  engineer's  opinion  the  delay  was  unavoidable,  the  city  council 
might  extend  the  time  for  completion,  secured  by  the  bond  of  a 
surety  company  conditioned  for  the  contractor's  performance  of  the 
contract,  was  limited  to  the  time  between  September  15,  1909.  and 
the  completion  of  the  improvement,  and  contemplated  a  fulfillment 
of  the  contract,  and  not  a  breach  by  abandcmment,  and  showed  an 
intention  that  it  should  not  apply  to  general  damages,  but  only  to 
mere  delay. 

[As  to  effect  of  contract  liquidating  damages,  see  note  in  108 
Am.  St.  Sep.  60.] 

Damages — ^Liquidated  Damages — ^Action — SnfflclMicy  of  Oom^aint 

2.  In  the  city's  action  on  such  bond,  begun  April  21,  1913,  alleging 
that  there  was  no  cause  for  delay  and  no  extension  of  time,  its  de- 
mand on  the  contractor  and  surety  to  complete  the  contract  and  their 
refusal  to  do  so,  and  damages  at  $10  a  day  from  the  specified  time  of 
completion,  not  showing  the  completion  of  the  contract  so  as  to  fix 
the  termination  of  the  period  of  forfeiture  to  which  the  damages 
might  be  applied,  was  bad  on  demurrer. 

Damages — Liquidated  Damages — Forfeitures. 

3.  Forfeitures  are  to  be  strictly  construed,  and  one  who  would 
avail  himself  of  them  must  bripg  himself  precisely  within  the  letter 
of  the  contract  authorizing  them. 

Damages — ^Liquidated  Damages — Grounds. 

4.  In  general,  damages  are  limited  to  compensation  that  the  in- 
jured party  may  be  made  whole,  and  it  is  only  where  it  is  difficult  or 
impossible  to  calculate  the  actual  damages  that  the  previous  stipula- 
tion of  the  parties  for  liquidated  damages  will  be  enforced. 

Damages — "Nominal  Damages" — ^Breacb  of  Contract. 

5.  Where  an  agreement  is  stated  and  a  breach  thereof  is  alleged, 
the  measure  of  damages,  in  the  absence  of  anything  else,  will  be  an 
award  of  "nominal  damages/'  which  means  those  damages  that  exist 
only  in  name  and  not  in  aniount;  no  damages  at  all;  a  mere  peg  to 
hang  costs  on;  such  as  are  awarded  in  a  case  where  there  has  been 
a  breach  of  a  contract  and  no  actual  damages  whatever  have  been 
or  can  be  shown. 

Pleading— Constmctlon  After  Verdict. 

6.  After  verdict,  the  pleadings  will  be  construed  most  strong]/ 
against  the  defeated  pleader. 
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Daougei— Nominal  or  SnbsUntial  Damages — OomplaUit— Evidence. 

7.  A  complaint,  in  a  city's  action  against  a  contractor  to  recorei 
damages,  alleging  the  making  of  the  contract  and  that  the  contractor 
entered  upon  the  performance  thereof,  was  not  predicated  upon  the 
allowance  of  nominal  damages,  bnt  inferentially  alleged  that  the  de- 
fendant had  done  part  of  the  work  beneficial  to  the  city,  so  that  it 
waa  competent  for  defendant  to  show  such  benefit  to  the  city  and 
lessen  the  claim  for  general  damages  and  effectually  overcome  mere 
nominal  damages  arising  from  a  technical  breach  of  the  contract. 

New  Trial — GronndA— Nominal  DunageB. 

8.  As  a  general  rale,  a  new  trial  wiU  not  be  granted  to  enable  a 
party  to  recoyer  nominal  damages. 

Appeal  and  Error— BeTiew-^Inylted  Error. 

9.  Where  a  city  suing  its  contractor  to  recover  general  damages 
on  a  partly  completed  contract  did  not  offer  to  prove  that  branch  of 
the  case,  error,  if  any,  in  the  court's  refusal  to  consider  that  phase  of 
the  contention  was  error  invited  by  the  plaintiff,  availing  it  nothing 
on  appeal. 

Appeal  and  Error— Bevlew^Theory  of  Case  Below. 

10.  Where  such  action  was  avowedly  tried  on  the  assumption  that 
the  per  diem  compensation  of  $10  per  day  as  liquidated  damages  was 
the  only  proper  measure  of  damages,  and  where  the  plaintiff,  having 
had  its  day  in  court  on  the  feature  of  general  damages,  refused  to 
avail  itself  of  such  opportunity,  it  could  not,  on  appeal,  have  the  ease 
considered  on  the  question  of  nominal  damages. 

From  Multnomah:  Bobebt  G.  Mobbow,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Bubnbtt. 

This  is  an  action  by  the  City  of  Rainier,  a  municipal 
corporation,  against  Charles  Masters  and  the  U.  S. 
Fidelity  &  Guaranty  Company,  a  corporation. 

It  appears  by  the  complaint  that  the  plaintiff  city 
determined  by  ordinance  to  improve  certain  streets 
within  its  boundaries;  that  it  let  contracts  for  two 
separate  improvements  to  the  defendant  Masters,  for 
whom  the  other  defendant  gave  in  each  case  a  bond 
conditioned  thus: 

*'Now,  if  said  contractor  shall  well  and  faithfully 
perform  all  the  covenants  and  conditions  in  said  con- 
tract mentioned,  and  shall  indemnify  and  save  harm- 
less the  City  of  Bainier  against  all  daims  or  liens  for 
labor,  work,  or  material  on  account  of  all  subcontrac- 
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torSy  materialmen,  laborers,  and  mechanics  furnishing 
labor  or  material  under  said  contract,  then  this  obliga- 
tion shall  be  void,  otherwise  to  remain  in  full  force  and 
virtue. '  * 

The  contract  was  to  be  completed  by  September  15, 
1909.  The  complaint  states  that  Masters  began  per- 
formance, but  that  both  he  and  his  surety  *  *  failed  and 
neglected  to  complete  said  contract  in  any  manner  by 
September  15,  1909,  or  otherwise  or  at  all,  and  said 
contract  remains  uncompleted  to  this  day,  and  it  will 
take  a  good  many  thousands  of  dollars  to  complete  this 
contract.^'    It  is  also  averred  that: 

**It  was  further  provided  in  said  contract  that  should 
the  work  under  this  agreement  not  be  completed  within 
the  time  specified,  which  was  September  15,  1909,  the 
contractor  should  forfeit  the  sum  of  $10  for  each  and 
every  day,  Sunday  excepted,  which  should  elapse  after 
the  expired  time  to  date  of  completion,  provided,  that 
if  in  the  opinion  of  the  engineer  the  delay  was  on  ac- 
count of  unavoidable  causes,  the  council  may  extend 
the  time  for  the  completion  of  the  work. ' ' 

Pleading  that  there  was  no  cause  for  delay  and  no 
extension  of  time,  and  demands  of  the  contractor  and 
surety  to  complete  the  contract,  which  both  have  failed 
and  refused  to  do,  plaintiff  alleges  that  it  has  been 
damaged  in  the  sum  named  on  each  cause  of  action, 
being  $13,226.20  on  one  contract,  and  $3,532.20  on  the 
other.  The  complaint  was  filed  April  21,  1913.  A 
general  demurrer  to  it  was  filed,  the  disposition  of 
which  does  not  appear  in  the  abstract. 

The  answer  of  each  defendant  admits  all  the  allega- 
tions of  the  complaint,  except  the  assignment  of  the 
breach  of  the  contract  and  the  performance  by  the 
plaintiff  on  its  part,  both  of  which  are  denied.  A  jury 
trial  resulted  in  the  following  verdict: 
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**We,  the  jury,  in  the  above-entitled  matter,  find  for 
the  defendants.*' 

*'We,  the  jury,  find  that  the  council  of  the  City  of 
Eainier  did  extend  the  time  for  the  completion  of  road 
district  No.  1. ' ' 

'  ^  We,  the  jury,  find  that  the  contract  for  road  district 
No.  1  was  substantially  completed  on  the  1st  of  Novem- 
ber, 1910." 

*^We  find  that  the  council  of  the  City  of  Rainier  did 
extend  the  time  for  the  completion  of  road  district 
No.  2.'' 

*  ^  We,  the  jury,  in  the  above-entitled  cause,  find  that 
the  contract  was  substantially  completed  on  the  1st  of 
November,  1910/' 

A  judgment  for  the  defendants  on  this  verdict  was 
afterward  set  aside  by  the  court  on  motion  of  the  plain- 
tiff on  the  grounds  of  the  insufficiency  of  the  evidence, 
disregarded  by  the  jury  of  the  instructions  of  the  court, 
mistakes  in  admission  of  evidence,  and  erroneous 
charge  to  the  jury.    The  defendants  appeal. 

Reversed  With  Directions. 

For  appellant,  Charles  Masters,  there  was  a  brief 
and  an  oral  argument  by  Mr.  Robert  C.  Wright. 

For  appellant,  the  U.  S.  Fidelity  &  Guaranty  Com- 
pany, there  was  a  brief  over  the  name  of  Messrs.  Beach, 
Simon  <&  Nelson,  with  an  oral  argument  by  Mr.  R.  C. 
Nelson. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  William  H.  Cooper  and  Mr.  Ralph  R. 
Duniway. 

Mb.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1.  The  complaint  declares  an  abandonment  of  the 
contract  after  the  commencement  of  performance.    At 
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what  stage  of  the  work  this  occurred  is  not  stated.  The 
effort  of  the  plaintiff  is  to  apply  to  such  a  breach  the 
stipulation  for  the  allowance  of  $10  a  day  for  delay  in 
completing  the  undertaking.  We  note  that  by  the  pro- 
visions of  the  agreement  itself  this  per  diem  forfeit  is 
not  to  be  applied  for  an  indefinite  period  in  the  dis- 
cretion of  the  plaintiff.  On  the  contrary,  the  stipula- 
tion is  limited  to  time  **  which  should  elapse  after  the 
expired  time  to  date  of  completion/*  In  other  words, 
the  term  for  which  the  amercement  is  to  be  allowed  is 
bounded  in  the  beginning  by  September  15,  1909,  and 
is  ended  at  the  completion  of  the  improvement.  The 
pleadings  fail  to  disclose  such  latter  date.  Indeed,  the 
plaintiff  virtually  states  that  there  is  no  such  date  in 
that  it  says  the  enterprise  was  never  finished.  The 
manifest  intention  of  the  parties  was,  not  to  apply  this 
clause  to  general  damages,  but  only  to  mere  delay. 
The  stipulation  on  that  point  contemplates  a  fulfillment 
of  the  contract  although  belated,  and  not  a  breach  by 
abandonment.  It  is  plain  that  if  the  contractor  had 
finished  his  work  in  a  defective  manner  by  September 
15, 1909,  the  covenant  in  question  would  not  have  been 
the  standard  by  which  the  damages  to  the  city  would 
have  been  measured.  It  can  only  apply  where  he  has 
done  the  work  in  every  respect  as  agreed  upon  so  far 
as  structure  and  materials  are  concerned,  and  yet  has 
been  behind  time.  Clearly,  the  provision  for  damages 
must  be  applied  to  an  apposite  breach.  The  principle 
is  thus  aptly  stated  in  the  note  to  Moses  v.  Autuono,  56 
Fla.  499  (47  South.  925,  20  L.  R.  A.  (N.  S.)  350) : 

"It  seems  to  be  generally  held  that,  where  a  contract 
provides  for  the  payment  of  stipulated  damages  for  a 
particular  breach,  such  stipulation  is  applicable  only  to 
the  breach  provided  for ;  and,  upon  the  abandonment  or 
repudiation  of  the  entire  contract,  the  injured  party,  if 
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lii8>actnal  damages  are  the  greater,  is  not  limited  to 
the  stipulated  damages,  or  vice  versa,  if  the  latter  are 
the  greater,  he  is  limited  to  the  actual  damages. ' ' 

Other  cases  illustrating  the  principle  are  Oakland 
Electric  Co.  v.  Union  Gas  d  Elect.  Co.,  107  Me.  279  (78 
Atl.  288) ;  Muehlbach  v.  Missouri  S  K.  /.  Ry.  Co.,  166 
Mo.  App.  305  (148  S.  W.  453) ;  Bedford  v.  MUler,  212 
Fed.  368  (129  C.  C.  A.  44) ;  Ward  v.  Ear  en,  183  Mo. 
App.  569  (167  S.  W.  1064) ;  Murphy  v.  United  States 
F.  d  G.  Co.,  100  App.  Div.  93  (91  N.  Y.  Supp.  582) ; 
Gilette  v.  Young,  45  Colo.  562  (101  Pac.  766). 

2-4.  Forfeitures  are  to  be  strictly  construed,  and  he 
who  would  avail  himself  of  them  must  bring  himself 
precisely  within  the  letter  of  the  contract  authorizing 
them.  It  was  not  the  intention  of  the  parties,  as  mani- 
fested by  their  agreement,  to  create  a  perpetuity  of 
per  diem  forfeiture  bounded  only  by  the  statute  of 
limitations  or  the  rapacity  of  the  plaintiff.  In  general, 
damages  are  limited  to  compensation  to  the  end  that 
the  injured  party  may  be  made  whole,  and  it  is  only 
where  it  is  diflScult  or  impossible  to  'calculate  the  actual 
damage  that  the  previous  stipulation  of  the  parties  for 
liquidated  damages  will  be  enforced.  Such  is  the 
teaching  of  Wilhelm  v.  Eaves,  21  Or.  194  (27  Pac.  1053, 
14  L.  R.  A.  2^7),  and  kindred  cases  decided  by  this 
court.  The  complaint  does  not  portray  any  condition 
to  which  the  drastic  remedy  of  liquidated  damages  is 
applicable.  It  was  at  least  the  duty  of  the  pleader  to 
show  a  completion  of  the  contract,  and  thus  establish 
the  termination  of  the  period  of  forfeiture.  Failing 
to  do  so,  he  has  not  stated  in  any  event  a  breach  to 
which  can  be  applied  the  measure  of  damages  he  in- 
vokes. For  aught  that  appears,  the  contract  may  have 
been  completed,  except  for  a  few  trifling  particulars 
which  might  be  easily  and  quickly  remedied.    The 
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measure  of  damages  in  such  a  case  in  justice  and  good 
conscience  would  be  the  difference  between  the  con- 
tract price  and  the  greater  cost  of  completing  it,  but 
no  situation  of  the  kind  is  presented  by  the  pleadings. 
The  plaintiff's  case  was  bad  on  demurrer.  The  ver- 
dict of  the  jury  reached  the  same  conclusion,  and 
should  not  have  been  disturbed.  The  cause  is  reversed 
and  remanded,  with  directions  to  enter  judgment  for 
the  defendants  on  the  verdict. 

Beversed  and  Remanded  Wrrn  Directions, 

Mr.  Justice  Benson  and  Mr.  Justice  Harris  concur. 

Mr.  Justice  Bean  concurs  in  the  result* 

Mr.  Justice  Eakin  did  not  take  any  part  in  the  con- 
sideration of  this  case. 


Denied  March  14,  1916. 

On  Petition  for  Behbarino. 

'     (165  Pac.  1197.) 

Mr.  William  H.  Cooper  and  Mr.  Ralph  R.  Duniway, 
for  the  petition. 

Mr.  Robert  G.  Wright  and  Messrs.  Beach,  Simon  £ 
Nelson,  contra. 

Department  2.  Mr.  Justice  Burnett  delivered  the 
opinion  of  the  court. 

It  will  be  remembered  that  this  is  an  action  by  the 
plaintiff  city  against  a  paving  contractor  and  his  surety 
to  recover  damages  for  an  alleged  breach  of  his  agree- 
ment, which  is  thus  assigned  in  the  complaint: 

*'That  said  defendant,  Charles  Masters,  entered 
upon  the  performance  of  said  contract  with  plaintiff, 
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but  said  defendants,  and  each  of  them,  utterly  failed 
and  neglected  to  complete  said  contract  in  any  manner 
by  September  15, 1909,  or  otherwise  or  at  all,  and  said 
contract  remains  uncompleted  to  this  day,  and  it  will 
take  a  good  many  thousands  of  dollars  to  complete  this 
contract/' 

On  the  trial  in  the  Circuit  Court  the  plaintiff  sought 
to  enforce  as  its  measure  of  damages  a  diurnal  for- 
feiture of  $10,  and  tried  its  case  on  that  theory.  We 
find  in  the  petition  for  rehearing  that : 

**Upon  the  trial,  plaintiff  made  no  attempt  to  prove 
as  its  measure  of  damages  the  difference  between  the 
contract  price  and  the  greater  cost  of  completing  the 
contracts,  because  the  lower  court  ruled,  in  accordance 
with  the  contention  of  plaintiff,  that  plaintiff  was 
entitled  to  recover  the  $10  per  day  as  liquidated 
damages. '  * 

Generally,  and  on  special  verdicts  submitted  on  the 
motion  of  the  plaintiff,  the  jury  found  in  favor  of  the 
defendants.  The  trial  court  set  this  verdict  aside  on 
the  plaintiff's  application,  and  the  defendants  ap- 
pealed. We  held  that  the  stipulated  sum  per  diem  was 
not  the  measure  of  damages  to  be  applied  to  an  aban- 
donment of  the  contract,  reinstated  the  verdict,  and 
directed  judgment  in  accordance  therewith. 

The  essence  of  the  petition  for  rehearing  is  that  this 
court  should  not  have  terminated  the  action,  but  should 
have  remanded  the  cause  to  the  court  below  for  a  new 
trial  so  as  to  give  the  plaintiff  an  opportunity  to  prove 
general  damages.  On  the  faith  of  Sunny  side  Land  Co. 
V.  Willamette  Bridge  Ry.  Co.,  20  Or.  544  (26  Pac.  835), 
Eoshins  v.  8coU,  52  Or.  271  (96  Pac.  1112),  and  State 
V.  Portland  Gen.  Elec.  Co.,  52  Or.  502  (95  Pac.  722,  98 
Pac.  160),  counsel  for  the  plaintiff  argues  that,  the 
complaint  having  alleged  the  making  of  the  contract 
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and  a  breach  thereof,  enough  is  stated  to  compel  the 
allowance  of  nominal  damages  at  all  events. 

5-7.  It  is  true,  as  a  general  principle,  that,  if  an 
agreement  is  stated  and  a  breach  thereof  is  alleged,  in 
the  absence  of  anything  else  that  measure  of  indemnity 
will  be  awarded.  We  note  that  all  the  precedents  cited 
by  the  plaintiff  on  the  petition  for  rehearing  are  those 
where  a  contractor  has  undertaken  to  recover  upon  an 
agreement  without  having  shown  complete  perform- 
ance. The  instant  case  is  not  like  those.  The  city 
essays  to  recover  damages.  It  not  only  alleges  the 
making  of  the  contract,  but  it  further  states  that  the 
contractor  entered  upon  the  performance  thereof.  In 
other  words,  by  inference  at  least  it  advances  the 
proposition  that  the  defendants  had  done  something  of 
the  work  beneficial  to  the  plaintiff  which  would  amount 
to  a  mitigation  of  damages.  This  construction  is  jus- 
tified by  the  principle  that  after  verdict  the  pleading 
will  be  construed  most  strongly  against  the  defeated 
pleader.  The  complaint  in  that  respect  is  entirely  con- 
sistent with  the  hypothesis  that  the  contractor  had 
completed  his  undertaking  to  such  an  extent  that  the 
city  would  derive  profit  therefrom  although  full  per- 
formance of  his  stipulation  was  not  accomplished.  In 
such  an  action  as  this,  it  would  be  competent  for  the 
defendants  to  show  such  benefit  to  the  city,  and  so 
lessen  the  claim  for  general  damages  and  effectually 
overcome  mere  nominal .  damages  which  would  arise 
from  a  technical  breach  of  the  contract.  We  quote 
from  5  Words  &  Phrases,  page  4816 : 

**  Nominal  damages  means  those  damages  that  exist 
only  in  name  and  not  in  amount:  Brennan  v.  Berlin 
Iron  Bridge  Co.,  12  Conn.  386  (44  Atl.  727,  728). 
Nominal  damages  means  no  damages  at  all.  In  the 
quaint  language  of  an  old  writer,  they  are  a  mere  peg 
to  hang  costs  on.    They  are  such  as  are  to  be  awarded 
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in  a  case  where  there  has  been  a  breach  of  a  contract, 
and  no  actual  damages  whatever  have  been  or  can  be 
shown :  Stanton  v.  New  York  <&  E.  R.  Co.,  59  Conn.  272 
(22  Atl.  300,  303,  21  Am.  St.  Rep.  110)/^ 

8.  The  complaint  is  not  predicated  upon  the  allow- 
ance of  nominal  damages.  The  admission  therein  that 
the  defendant  contractor  entered  upon  the  performance 
of  his  work  excludes  the  idea  of  such  trivial  compensa- 
tion. Moreover,  as  stated  in  Beattie  v.  New  York,  etc. 
R.  Co.,  84  Conn.  555  (80  Atl.  709),  **as  a  general  rule, 
a  new  trial  will  not  be  granted  to  enable  a  party  to  re- 
cover nominal  damages.'^  The  indefinite  expression 
in  the  complaint  that  *4t  would  take  a  good  many  thou- 
sands of  dollars  to  complete  this  contract''  is  in  har- 
mony with  the  concept  that  the  contract  could  be  com- 
pleted for  much  less  than  the  contract  price,  and,  this 
being  true,  the  plaintiff  would  not  suffer  damage  by 
its  noncompletion.  Nominal  damages  having  been 
eliminated  by  the  admission  of  part  performance  of 
the  work,  it  was  incumbent  upon  the  pleader  to  go 
farther  and  plead  facts  from  which  the  court  could  de- 
rive the  conclusion  that  the  plaintiff  would  suffer  loss 
notwithstanding  the  labor  and  materials  furnished  by 
the  contractor. 

9.  Passing  this,  however,  and  conceding  for  the  sake 
of  argument  that  the  complaint  does  state  a  cause  of 
action  for  general  damages  on  a  partly  completed  con- 
tract, the  plaintiff  confessedly  made  no  effort  to  prove 
that  branch  of  its  case.  If  the  court  was  wrong  in  not 
considering  that  phase  of  the  contention,  it  was  error 
invited  by  the  plaintiff  itself,  and  avails  it  nothing  in 
this  court:  Fleishman  v.  Meyer,  46  Or.  267  (80  Pac. 
209) ;  Gresham  v.  Harcourt,  93  Tex.  149  (53  S.  W. 
1019);  American  Const.  Co.  v.  Caswell  (Tex.  Civ. 
App.),  141  S.  W.  1013. 
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10.  The  case  was  avowedly  tried  on  the  assumption 
that  the  per  diem  compensation  was  the  only  proper 
measure  of  damages,  and,,  this  postulate  having  been 
adopted  by  the  plaintiff,  it  is  the  only  one  which  this 
court  will  consider.  The  complainant,  having  had  its 
day  in  court  on  the  feature  of  general  damages  and 
having  refused  to  avail  itself  of  its  opportunity,  cannot 
now  mend  its  hold  and  reopen  the  litigation :  Wyatt  v. 
Henderson,  31  Or.  48  (48  Pac.  790) ;  Anderson  v.  Port- 
land Flouring  Mills  Co.,  37  Or.  483  (60  Pac.  839,  82 
Am.  St.  Rep.  771,  50  L.  R.  A.  235) ;  Mattis  v.  Hosmer, 
37  Or.  523  (62  Pac.  17,  632) ;  Larch  Mountain  Inv.  Co. 
V.  Garbade,  41  Or.  123  (68  Pac.  6) ;  State  v.  Davis,  42 
Or.  34  (71  Pac.  68,  72  Pac.  317) ;  Burning  v.  Walz,  42 
Or.  109  (71  Pac.  662) ;  Ward  v.  Queen  City  Ins.  Co.,  69 
Or.  347  (138  Pac.  1067). 

Much  is  said  in  the  petition  for  rehearing  about  the 
effect  the  ruling  upon  this  petition  may  have  upon  the 
city's  effort  to  collect  from  its  taxpayers  the  funds  to 
pay  for  the  improvement.  The  questions  suggested 
are  coram  non  judice.  All  we  have  decided  is  that  the 
per  diem  forfeiture  was  not  a  correct  measure  of  dam- 
ages in  the  case  stated  by  the  complaint,  and  that  hav- 
ing presented  that  question  alone  to  the  Circuit  Court, 
where  the  plaintiff  had  the  opportunity  to  litigate  the 
question  of  general  damages,  but  did  not,  the  Circuit 
Court  was  in  error  in  setting  aside  a  verdict  of  the 
jurors  on  the  issue  committed  to  them. 

The  petition  for  rehearing  is  denied. 

Eeversed  and  Remanded  With  Directions. 

Rehearing  Denied. 

Mr.  Justice  Bean,  Mr.  Justice  Harris  and  Mr.  Jus- 
tice Benson  concur. 
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Argued  February  23,  reversed  March  li,  1916. 

TOOZE  V.  HEIGHTON. 

(156  Pac.  245.) 

Addon-— NatUB  and  Form — ^Equitable  Defenses. 

1.  A  purely  equitable  defense  cannot  be  pleaded  in  an  answer  to 
an  action  at  law,  but  can  be  made  available  by  cross-bill. 

Equity — ^Pleading— <H>mplaint  in  Nature  of  Cross-blU. 

2.  Under  Section  390,  L.  O.  L.,  providing  that  cross-bills  are 
abolished,  but  in  an  action  at  law,  where  defendant  is  entitled  to  re- 
lief arising  out  of  facts  requiring  interposition  of  a  court  of  equity 
and  material  to  his  defense,  he  may  file  an  answer,  and  also  a  com- 
plaint in  equity  in  the  nature  of  a  cross-bill,  while  defendant  is  not 
restricted  to  merely  defensive  matter  in  such  a  complaint  in  equity, 
the  relief  sought  must  operate  as  an  entire  or  partial  defense  to  the 
action  at  law,  and  the  mere  fact  that  defendant  can  state  a  cause 
of  suit  entitling  him  to  equitable  relief  will  not  warrant  the  filing 
of  such  complaint. 

Equity— -Pleading— Cross-bill. 

3.  In  an  action  at  law  a  defendant  may  plead  anything  which 
shows  that  the  plaintiff  ought  not  to  recover,  and,  if  the  thing  pleaded 
is  a  legal  right,  it  must  appear  in  an  answer,  but,  if  it  be  an  equitable 
right,  or  the  defense  at  law  is  not  as  plain,  adequate,  complete,  prac- 
tical and  efficient  as  a  defense  on  the  same  facts  in  a  court  of  equity, 
a  cross-bill  may  be  interposed. 

Equity— Pleading — Complaint  in  Nature  of  Cross-bill. 

4.  Under  Section  390,  L.  O.  L.,  authorizing  a  complaint  in  equity 
in  the  nature  of  a  cross-bill  where  the  defendant  in  an  action  at  law 
is  entitled  to  relief  arising  out  of  facts  requiring  the  interposition  of 
equity  and  material  to  his  defense,  where  a  complaint  at  law  alleges 
that  defendant  delivered  to  plaintiff  a  written  contract  for  the  sale  of 
a  hotel  on  which  plaintiff  made  substantial  payments,  that  they  ex- 
changed their  interests  in  the  hotel  for  a  farm,  that  defendant  was  to 
deliver  to  plaintiff  a  written  contract  containing  specified  stipulations 
for  the  sale  of  the  farm  in  lieu  of  the  contract  for  sale  of  the  hotel, 
and  that  defendant  broke  the  contract  and  plaintiff  is  entitled  to 
recover  payments  made  by  him,  together  with  other  damages,  de- 
fendant's  allegations  that  plaintiff  borrowed  money  from  defendant, 
who  received  the  farm  as  security  for  the  loan,  and  that  it  was  agreed 
that,  if  plaintiff  reduced  the  indebtedness  to  $3,000  by  a  date  named, 
defendant  would  nutke  him  a  contract  for  the  sale  of  the  farm,  but, 
if  the  reduction  was  not  so  made,  the  farm  should  be  the  absolute 
property  of  defendant,  do  not  present  facts  proper  for  a  complaint  in 
the  nature  of  a  cross-bill,  since  the  facts  alleged  could  be  aUeged  in 
the  answer  at  law  as  a  defense,  though  the  cross-bill  also  sought  fore- 
closure of  the  contract  with  plaintiff. 

79  Or.— 85 
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Eqiilty— Pleading— Oro08-blll. 

5.  A  defendant  at  law  is  not  Qbliged  to  file  a  cross-bill,  but  may 
litigate  the  action  at  law  to  a  conclusion,  and  then  commence  a  suit 
in  equity  and  defeat  the  judgment  at  law  by  the  assertion  of  bii 
equitable  defense. 

■^rom  Marion :  Wiluam  Galloway,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Habbis. 

B.  C.  Heighten  commenced  an  action  at  law  against 
Charles  T.  Tooze  for  the  recovery  of  $3,482  on  accoimt 
of  the  failure  of  the  latter  to  comply  with  an  alleged 
agreement  concerning  land.  The  complaint  in  the  ac- 
tion at  law  alleges  that  Tooze  agreed  in  writing  to  sell 
to  Heighten  80  acres  of  timber  land  for  the  sum  of 
$5,000 ;  that  Heighten  paid  $1,000  in  property,  and  was 
to  receive  a  deed  when  the  balance  of  the  purchase 
price  was  paid.  The  pleading  then  relates  that  Heigh- 
ten and  Tooze  exchanged  their  interest  in  the  timber 
land  for  certain  hotel  property  in  Polk  County,  and 
that  pursuant  to  their  agreement  Tooze  took  the  deed 
to  the  hotel  and  executed  to  Heighten  a  contract  for 
the  sale  of  the  hotel  in  lieu  of  the  one  for  the  sale  of 
the  timber  land,  giving  Heighten  credit  for  the  $1,000 
payment,  and  also  allowing  other  credits  which  re- 
duced Tooze 's  interest  in  the  hotel  property  to  $3,000. 
It  is  then  alleged  that  they  desired  to  exchange  the 
hotel  for  a  farm  in  Marion  County  and  two  promissory 
notes,  one  note  being  for  $90,  and  the  other  for  $30, 
and  agreed  that  Tooze  should  receive  the  deed  to  the 
farm,  and  then  deliver  to  Heighten  another  contract 
for  the  sale  of  the  farm  in  lieu  of  the  agreement  which 
had  been  made  for  the  sale  of  the  hotel  property ;  that 
Tooze  was  to  execute  such  a  contract  to  Heighten  for 
the  purchase  of  the  farm  **as  would  give  plaintiff 
ample  and  sufficient  time  to  pay  therefor,  and  that 
plaintiff  should  have  possession  of  said  property  dur- 
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ing  the  continuance  of  said  contract,  and  that,  when 
the  same  was  fully  paid  for,  defendant  should  execute 
to  plaintiff  a  deed  to  the  same,  it  being  understood  and 
agreed  at  said  time  that  in  said  contract  defendant 
would  again  credit  plaintiff  upon  the  purchase  price  ^' 
of  the  farm  the  amount  of  the  credits  on  the  hotel  prop- 
erty. The  complaint  also  avers  that  it  was  understood 
that  the  two  notes  would  *'be  turned  over  and  become 
the  property  of  plaintiff'';  that  the  exchange  was 
made,  the  farm  being  conveyed  to  Tooze  and  the  two 
notes  delivered  to  him ;  that  Heighton  took  possession 
of  the  farm  upon  which  he  has  placed  improvements 
valued  at  $512;  that  Tooze  has  broken  the  agreement 
by  refusing  to  execute  a  contract,  notifying  Heighton 
to  vacate  the  farm,  bringing  an  action  against  Heighton 
for  the  possession  of  the  premises,  and  collecting  and 
appropriating  moneys  due  on  the  two  notes ;  and  that 
because  of  the  failure  of  Tooze  to  keep  his  agreement 
Heighton  is  damaged  in  the  sum  of  $3,482,  for  which 
amount  judgment  is  demanded.  Tooze  filed  an  an- 
swer to  the  complaint  in  the  action  at  law,  and  then 
filed  a  complaint  in  equity  in  the  nature  of  a  cross-bill 
which,  in  substance,  alleges :  That  Heighton  purchased 
the  hotel  property,  and,  not  having  enough  money  to 
close  the  deal,  borrowed  $3,000  from  Tooze,  and  secured 
the  loan  by  causing  the  hotel  property  to  be  conveyed 
to  Tooze,  who  then  delivered  to  Heighton  a  written 
contract  for  the  sale  of  the  property;  that  afterward 
Heighton  exchanged  the  hotel  for  the  farm,  the  ex- 
change being  effected  by  Tooze  conveying  the  hotel 
and  receiving  a  deed  to  the  farm  as  security  for  the 
moneys  due  from  Heighton;  that  upon  completion  of 
the  exchange  Heighton  owed  Tooze  $3,665.34 ;  that  the 
two  notes  were  received  by  Tooze  with  the  understand- 
ing that  he  should  collect  and  apply  the  moneys  on  the 
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indebtedness  of  Heighten;  that  when  Tooze  received 
the  deed  to  the  farm  Heighton  agreed  to  reduce  his 
indebtedness  to  $3,000  on  or  before  October  1,  1914, 
and  that,  if  the  indebtedness  was  not  so  reduced,  the 
farm  should  be  the  absolute  property  of  Tooze,  but, 
if  the  reduction  was  made,  Tooze  would  deliver  to 
Heighton  a  contract  for  the  sale  of  the  farm  upon  the 
same  terms  and  conditions  and  in  the  same  form  as 
the  contract  concerning  the  hotel  property,  and  that 
Heighton  was  not  to  go  into  possession  of  the  farm 
until  a  contract  was  delivered  to  him ;  that  no  payments 
have  been  made  except  $120  received  on  the  two  notes ; 
that  Heighton  took  possession  of  the  farm,  and  then 
incurred  indebtedness  amounting  to  $340  in  the  con- 
struction of  buildings  which  Tooze  was  obliged  to  pay 
in  order  to  free  the  premises  from  liens;  that  Tooze 
paid  $33  as  interest  on  a  mortgage  for  $1,100  on  the 
farm  held  by  the  state  land  board,  and  that  the  prin- 
cipal of  the  mortgage  is  now  due ;  that  at  the  request 
of  Heighton  $25  was  paid  to  attorneys  when  the  hotel 
was  exchanged  for  the  farm ;  that  Heighton  agreed  to 
pay  6%  per  cent  interest  on  all  moneys  due  Tooze. 
The  prayer  of  the  complaint  in  equity  asks  for  a  judg- 
ment for  the  amount  due  from  Heighton  and  a  decree 
enjoining  the  prosecution  of  the  action  at  law  and 
foreclosing  the  interest  of  Heighton  by  a  sale  of  the 
farm.  The  trial  court  overruled  a  demurrer  to  the 
complaint  in  equity.  Heighton  refused  to  plead 
further,  and  thereupon  a  decree  was  rendered  in  ac- 
cordance with  the  prayer  of  the  complaint. 

Bevebsbd. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Walter  G.  Winslow. 
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For  respondents  there  was  a  brief  over  the  names  of 
Messrs.  Carson  d  Brown  and  Mr,  Walter  L.  Tooze,  Jr., 
with  oral  arguments  by  Mr.  Tooze  and  Mr.  John  A. 
Carson. 

Mb.  Justice  Habris  delivered  the  opinion  of  the 
court. 

Omitting  the  details  and  reciting  only  the  result  of 
the  transactions,  the  complaint,  in  substance,  states 
that  Tooze  delivered  to  Heighton  a  written  contract  for 
the  sale  of  the  hotel  upon  which  Heighton  made  sub- 
stantial payments ;  that  Tooze  and  Heighton  exchanged 
their  interests  in  the  hotel  for  the  farm ;  that  Tooze  was 
to  deliver  to  Heighton  a  written  contract  containing 
specified  stipulations  for  the  sale  of  the  farm  in  lieu 
of  the  contract  for  the  sale  of  the  hotel;  that  Tooze 
failed  to  keep  any  of  his  promises ;  and  that  Heighton 
is  therefore  entitled  to  recover  the  payments  made  by 
him  together  with  other  damages.  The  complaint  in 
equity,  which  for  convenience  we  shall  call  a  cross-bill, 
although  it  is  only  in  the  nature  of  a  cross-bill,  sets 
forth  that  Heighton  borrowed  money  from  Tooze,  who 
received  the  farm  as  security  for  the  loan ;  that  it  was 
agreed  that,  if  Heighton  reduced  the  indebtedness  to 
$3,000  by  October  1,  1914,  Tooze  would  make  him  a 
contract  for  the  sale  of  the  farm,  but,  if  the  reduction 
was  not  so  made,  the  farm  "should  be  the  absolute 
property '  ^  of  Tooze. 

K  the  agreement  was  as  claimed  by  Heighton,  and 
if  Tooze  has  conmiitted  the  breaches  complained  of  by 
the  former,  then  Heighton  is  entitled  to  recover  a  judg- 
ment. If,  however,  the  agreement  was  as  alleged  by 
Tooze,  and  if  Heighton  has  been  guilty  of  the  viola- 
tions charged  against  him,  then  Heighton  would  not 
be  entitled  to  treat  this  agreement  as  rescinded  and 
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to  recover  the  pajonents  made  by  him.  Both  parties 
admit  that  there  was  an  agreement  bnt  they  differ 
radically  as  to  the  terms  of  the  agreement.  The  right 
of  Heighton  to  recover  in  the  action  at  law  depends 
npon  whether  he  can  prove  the  agreement  alleged  by 
him ;  and  it  is  plain  that  Tooze  can  prevent  a  recovery 
by  pleading  and  proving  in  the  action  at  law  the  con- 
tract and  a  breach  of  the  contract  as  claimed  by  him. 
Heighton  argues  that  Tooze  could  have  pleaded  in  the 
action  at  law  every  fact  recited  in  the  cross-bill,  and 
that  therefore  the  latter  was  not  entitled  to  convert 
the  litigation  into  a  suit  in  equity  by  filing  a  cross-bill. 
Tooze  contends  that  his  right  to  foreclose  the  contract 
entitled  him  to  file  a  cross-bill,  because  only  a  court 
of  equity  could  foreclose  the  interest  of  Heighton ;  and 
therefore  the  single  question  for  decision  is  whether 
Tooze  had  the  right  to  transfer  the  controversy  from 
an  action  at  law  to  a  suit  in  equity  by  the  filing  of  a 
complaint  in  the  nature  of  a  cross-bill  as  provided  for 
in  Section  390,  L.  0.  L. 

In  1862  the  legislature  passed  an  act  to  provide  a 
Code  of  Civil  Procedure,  Section  377  of  which  reads 
thus: 

**  Bills  of  revivor  and  bills  of  review  of  whatever 
nature,  cross-bills,  exceptions  for  insufficiency,  im- 
pertinence, or  irrelevancy  are  abolished;  but  a  decree 
in  equity  may  be  impeached  and  set  aside,  or  suspended 
or  avoided,  or  carried  into  execution,  by  an  original 
suit.  The  mode  of  proceeding  in  a  suit  from  the  com- 
mencement to  the  determination  thereof,  and  thereafter 
until  satisfaction  or  performance  of  the  decree  be  had, 
shall  be  as  provided  in  this  chapter  and  not  otherwise'' : 
Laws  1862,  pp.  99, 100,  Code  of  Civ.  Proc. ;  Section  377, 
Deady's  Code. 

In  1870  Section  377  of  the  Code  of  Civil  Procedure 
was  amended:  Laws  1870,  p.  30.  The  amendment,  as 
reproduced  in  Section  390,  L.  0.  L.,  appears  as  follows : 


March,  1916.]  Toozb  v,  Heighton.  551 

**  Bills  of  revivor  and  bills  of  review,  of  whatever 
nature,  exceptions  for  insufficiency,  impertinence,  or 
irrelevancy,  and  cross-bills,  except  as  hereinafter  men- 
tioned, are  abolished;  bnt  a  decree  in  equity  may  be 
impeached  and  set  aside,  suspended,  avoided,  or  car- 
ried into  execution  by  an  original  suit ;  and  in  an  action 
at  law,  where  the  defendant  is  entitled  to  relief,  arising 
out  of  facts  requiring  the  interposition  of  a  court  of 
equity,  and  material  to  his  defense,  he  may,  upon  filing 
his  answer  therein,  also  as  plaintiff,  file  a  complaint  in 
equity,  in  the  nature  of  a  cross-bill,  which  shall  stay 
the  proceedings  at  law,  and  the  case  thereafter  shall 
proceed  as  in  a  suit  in  equity,  in  which  said  proceedings 
may  be  perpetually  enjoined  by  final  decree,  or  allowed 
to  proceed  in  accordance  with  such  final  decree.  The 
mode  of  proceeding  in  a  suit,  from  the  commencement 
to  the  determination  thereof,  and  thereafter  until  satis- 
faction or  performance  of  the  decree  be  had,  shall  be 
as  provided  in  this  title,  and  not  otherwise.  ^ ' 

Neither  the  printed  Laws  of  1870  nor  even  any  sub- 
sequent compilation  of  statutes  contains  a  literal  ex- 
emplification of  the  amendment,  and  for  that  reason 
we  here  set  down  an  exact  copy  of  the  material  parts 
of  the  amendment,  preserving  both  the  punctuation 
and  wording,  as  passed  by  the  legislature,  and  now  on 
file  with  the  Secretary  of  State : 

It  •  •  Cross-bills,  except  as  hereinafter  mentioned, 
are  abolished.  *  •  And  in  an  action  at  law  where  the 
defendant  is  entitled  to  relief,  arising  out  of  facts  re- 
quiring the  interposition  of  a  court  of  ecjuity  and 
material  to  his  defense,  he  may  upon  filing  his  answer 
therein  also  as  plaintiff,  file  a  complaint  in  equity,  in 
the  nature  of  a  cross-bill,  which  shall  stay  the  proceed- 
ings at  law  and  the  case  thereafter  shall  proceed  as  a 
suit  in  equity  in  which  said  proceeding  may  be  per- 
petually enjoined  by  final  decree  or  allowed  to  proceed 
in  accordance  with  such  final  decree.  The  mode  of 
proceeding  in  a  suit  from  the  commencement  to  the 
determination  thereof,  and  thereafter,  until  satisfac- 
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tion  or  performance  of  the  decree  be  had,  shall  be  as 
provided  in  this  chapter  and  not  otherwise.'^ 

Heighton  declined  to  file  an  answer  to  the  cross-bill 
on  the  theory  that  an  answer  would  have  operated  as 
a  waiver  of  his  right  to  object  to  the  filing  of  the  cross- 
bill, and  consequently  the  contention  made  by  him  is 
squarely  presented  for  decision:  Scheland  v.  Erpeldn 
ing,  6  Or.  259,  263 ;  South  Portland  L.  Co.  v.  Hunger, 
36  Or.  457,  470  (54  Pac.  815,  60  Pac.  5) ;  Wollenberg  y. 
Rose,  41  Or.  314, 316  (68  Pac.  804).  In  most  of  the  code 
states  the  distinction  between  actions  at  law  and  suits 
in  equity  has  been  abolished,  and  a  single  form  of  ac- 
tion, called  a  civil  action,  is  provided  for  the  en- 
forcement or  protection  of  private  rights  and  the 
redress  of  private  wrongs;  and,  as  a  general  rule,  in 
those  jurisdictions  the  defendant  is  permitted  to  set 
forth  in  a  single  answer  as  many  defenses  and  counter- 
claims as  he  may  have,  whether  legal  or  equitable  or 
both,  but  they  must  be  separately  stated  and  refer  to 
the  causes  of  action  which  they  are  intended  to  answer 
in  such  manner  that  they  may  be  intelligibly  distin- 
guished: Pomeroy,  Code  Rem.  (4  ed.),  §§  4,  473. 

1.  Oregon,  is  one  of  the  few  states,  however,  which 
has  not  abolished  the  distinction  between  suits  in 
equity  and  actions  at  law.  Here  a  purely  equitable 
defense  cannot  be  pleaded  in  an  answer  to  an  action 
at  law,  but  it  can  be  made  available  by  a  cross-bill: 
Ming  Yue  v.  Coos  Bay  R.  R.  Co.,  24  Or.  392  (33  Pac. 
641) ;  Watson  v.  McLench,  57  Or.  446,  452  (110  Pac. 
482,  112  Pac.  416) ;  Lumbermen's  Nat.  Bank  v.  Camp- 
bell, 61  Or.  123,  132  (121  Pac.  427) ;  Dose  v.  Beatie,  62 
Or.  308,  316  (123  Pac.  383,  125  Pac.  277) ;  Donart  v. 
Stewart,  63  Or.  76,  79  (126  Pac.  608) ;  Hirsch  v.  May, 
75  Or.  403,  409  (146  Pac.  831)  j  Miller  v.  Fisher,  77  Or. 
532  (151  Pac.  971). 
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2.  A  cross-bill  is  not  properly  filed  tmless  within  the 
limitations  fixed  by  Section  390,  L.  0.  L.  The  mere 
fact  that  a  defendant  can  state  a  cause  of  suit  entitling 
him  to  equitable  relief  would  not  of  itself  be  enough 
to  warrant  the  filing  of  a  cross-bill.  The  statute  con- 
tains the  words  *  *  material  to  his  defense,  ^ '  and  a  com- 
plaint which  does  not  embrace  that  element  does  not 
come  within  Section  390,  L.  0.  L. :  Hatcher  v.  Briggs, 
6  Or.  32,  40;  Haaland  v.  Miller,  67  Or.  346,  350  (136 
Pac.  9).  The  cross-bill  is  for  the  purpose  of  establish- 
ing the  equitable  defense :  Parker  v.  Daly,  58  Or.  564, 
571  (114  Pac.  926, 115  Pac.  723,  34  L.  R.  A.  (N.  S.)  545) ; 
Oatman  v.  Epps,  15  Or.  437, 438  (15  Pac.  709) ;  Haaland 
V.  Miller,  67  Or.  346,  350  (136  Pac.  9),  is  authority  for 
the  statement  that  ''a  *  defense,'  within  the  meaning 
of  Section  390,  L.  0.  L.,  includes  every  matter  of  fact 
tending  to  diminish  or  entirely  defeat  the  plaintiff's 
cause  of  action, ' '  and  ' '  a  counterclaim  is  not  a  defense 
within  the  meaning ' '  of  that  section.  While  it  is  true 
that  a  defendant  is  not  restricted  to  merely  defensive 
matter,  and  may  set  forth  facts  entitling  him  to  af- 
firmative relief,  still  the  relief  sought  must  operate 
as  an  entire  or  partial  defense  to  the  action  at  law: 
Carroll  v.  Browne,  55  Or.  316,  321  (106  Pac.  331). 

3.  Stated  in  general  terms,  a  defendant  may  plead 
anything  which  shows  that  the  plaintiff  ought  not  to 
recover.  If  the  thing  pleaded  is  a  legal  right,  it  must 
appear  in  an  answer  filed  in  the  action  at  law,  but,  if 
it  be  an  equitable  right,  it  may  be  availed  of  by  filing 
a  cross-bill,  or,  as  stated  in  Pomeroy  on  Code  Bem. 
(4  ed.).  Section  30: 

**  Whenever  equity  confers  a  ri^ht,  and  the  right 
avails  to  defeat  a  legal  cause  of  action — that  is,  shows 
that  the  plaintiff  ought  not  to  recover  in  his  legal  action 
— then  the  facts  from  which  such  right  arises  may  be 
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set  up  as  an  equitable  defense  in  bar*':  1  Cyc.  738; 
1  C.  J.,  p.  1052. 

In  Dose  v.  Beatie,  62  Or.  308,  316  (123  Pac.  383, 386), 
this  court  ruled  that : 

**When  in  a  law  action  the  defendant  can  legally  set 
forth  the  facts  constituting  his  entire  defense,  his  an- 
swer is  adequate,  and  there  is  no  necessity  for  a  resort 
to  a  suit  in  equity  in  the  nature  of  a  cross-bill.^' 

If,  however,  the  defense  available  at  law  is  not  as 
plain,  adequate,  complete,  practical  and  efficient  as  a 
defense  on  the  same  facts  in  a  court  of  equity,  a  cross- 
bill may  be  interposed :  South  Portland  L.  Co.  v.  Hun- 
ger, 36  Or.  457,  473  (54  Pac.  815,  60  Pac.  5). 

We  may  better  appreciate  the  meaning  of  the  statute 
when  reminded  of  the  purpose  of  the  legislation.  This 
court  long  ago  held  that : 

*'The  object  of  the  provisions  of  the  Code  regulating 
the  proceeding  was  to  avoid  the  necessity  of  waiting 
until  the  action  at  law  was  determined  before  equity 
jurisdiction  was  invoked ;  and  it  saved  the  necessity  of 
procuring  the  issuance  of  an  injunction  to  restrain  the 
execution  of  the  judgment  at  law'':  Scheiffelin  v. 
Weatherred,  19  Or.  172,  174  (23  Pac.  898,  899) ;  South 
Portland  L.  Co.  v.  Hunger,  36  Or.  457, 468  (54  Pac.  815, 
60  Pac.  5). 

The  early  case  of  Scheland  v.  Erpelding,  6  Or.  259, 
affords  a  precedent  to  be  followed  here.  E.  com- 
menced an  action  at  law  against  S.  for  the  recovery 
of  wages  alleged  to  have  been  due  for  work  performed 
by  E.  An  answer  was  filed  in  the  action  at  law  by  S., 
who  then  filed  a  cross-bill  averring  that  S.  and  E.  were 
partners,  and  that  the  work  done  by  E.  was  performed 
as  a  partner,  and  the  prayer  asked  that  the  action  at 
law  be  stayed,  the  partnership  dissolved,  and  the  busi- 
ness settled.    Although  the  court  held  that  the  filing 
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of  an  answer  waived  the  objection  to  the  cross-bill, 
nevertheless  it  was  held: 

That  **the  question  of  the  existence  of  this  partner- 
ship, if  traversed,  could  be  tried  by  a  jury  in  the  action 
at  law,  and  was  therefore  a  good  defense;  and  Sche- 
land  had  no  need  to  avail  himself  of  an  equitable  de- 
fense ;  and  the  motion  of  the  plaintiff  in  the  action  at 
law  to  strike  out  this  cross-bill  should  have  prevailed,^' 
and,  further,  that  **this  cross-bill  is  a  bill  to  dissolve 
and  settle  an  alleged  partnership,  and  would  have  been 
a  proper  proceeding  as  a  suit  m  equity  had  the  issue 
of  partnership  in  the  action  at  law  been  found  for 
Scheland,  and  that  part  of  the  claim  of  Erpelding 
thereby  defeated.'* 

The  conclusion  reached  in  Scheland  v.  Erpelding; 
6  Or.  259,  263,  was  approved  in  Fire  Assn.  v.  Allesina, 
45  Or.  154,  164  (77  Pac.  123,  127),  where  Mr.  Justice 
Bean,  speaking  for  the  court,  said : 

"The  action  was  on  an  account;  the  defense  that  the 
parties  were  partners,  which  was  a  good  and  complete 
defense  at  law.  The  condition  of  the  partnership  ac- 
count, if  they  were  partners,  or  whether  the  partner- 
ship should  be  dissolved,  were  matters  wholly  irrele- 
v^ant  to  the  law  action,  and  in  no  way  material  to  a 
defense  therein. '* 

4.  Every  allegation  of  fact  appearing  in  the  cross- 
bill in  any  way  material  to  a  defense  against  the  com- 
plaint in  the  action  at  law  can  be  alleged  by  Tooze 
in  an  answer  and  proved  by  him  in  an  action  at  law. 
If  the  facts  set  forth  by  Tooze  in  the  cross-bill  are  true, 
then  Heighton  cannot  recover  in  the  action  at  law. 
Supposing  that  the  action  at  law  is  tried,  that  the  jury 
finds  that  the  contract  was  made  as  alleged  by  Heighton, 
that  Tooze  failed  to  comply  with  the  agreement,  and 
that  Heighton  obtained  a  judgment;  in  that  situation 
no  one  would  contend  that  Tooze  had  any  equitable 
right  remaining,  and  yet,  if  he  had  an  equitable  right 
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before  the  trial,  he  would  have  that  same  right  after 
the  trial,  because  the  equitable  right  could  not  be  tried 
in  the  action  at  law. 

5.  A  party  is  not  obliged  to  file  a  cross-bill,  but,  if  he 
chooses,  may  litigate  the  action  at  law  to  a  conclusion, 
and  then  commence  a  suit  in  equity  and  defeat  the 
judgment  in  the  action  at  law  by  the  assertion  of  his 
equitable  defense :  Jakel  v.  Seeck,  ante,  p.  489  (154  Pac. 
424).  All  the  facts  alleged  in  the  cross-bill  can  be 
pleaded  in  an  answer  to  the  complaint  in  the  action  at 
law,  and,  if  those  facts  are  true,  they  will  present  an 
insurmountable  barrier  against  the  claim  of  Heighton. 
It  must  be  conceded  that  a  foreclosure  of  the  contract 
on  account  of  the  breach  of  Heighton  could  be  obtained 
only  in  a  court  of  equity,  but  it  must  be  remembered 
that  a  statement  of  facts  which,  if  true,  would  warrant 
the  granting  of  equitable  relief,  is  not  alone  sufficient, 
but  something  more  is  necessary:  the  relief  to  which 
the  party  is  entitled  must  arise  out  of  facts  requiring 
the  interposition  of  a  court  of  equity  and  material  to 
his  defense.  We  have  not  overlooked  the  fact  that  the 
conclusion  reached  here  does  not  harmonize  with  an 
expression  appearing  as  dictum  and  found  in  Wollen- 
berg  v.  Rose,  41  Or.  314,  316  (68  Pac.  804) ;  but  we  are 
also  mindful  of  the  circumstance  that  there  it  was  ex- 
pressly held  that  Rose  waived  his  right  to  object  to 
the  cross-bill  by  answering  and  submitting  to  the  juris- 
diction of  a  court  of  equity. 

The  decree  of  the  trial  court  is  reversed,  and  the  de- 
murrer to  the  cross-bill  is  sustained.  Bbvebsed. 

Mb.  Chibf  Justice  Moorb^  Mb.  Justigb  Bean  and  Mb. 
JuBiiOB  Bbnson  concur. 
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HANNA  V.  ALLUVIAL  FARM  CO. 

(152  Pae.  103;  156  Pae.  265.) 

Appeal   and  Error— Wlien   Aflbrmed  Begardlaei   of  Teclinical   and 
Immatarlal  Errors. 

1.  Article  VII,  Section  3,  of  the  Constitution  provides  that  where 
on  appeal  the  record  contains  all  the  testimony,  the  instructions  of 
the  court  to  the  jury,  and  all  other  matters  material  to  the  decision 
as  made  in  the  lower  court,  from  a  consideration  of  all  which  the 
appellate  court  is  of  the  opinion  that  the  judgment  rendered  by  the 
court  below  is  such  as  should  have  been  rendered,  the  case  on  appeal 
will  be  affirmed,  notwithstanding  the  errors  assigned  by  appellant 
which  do  not  affect  the  justness  of  the  judgment. 

Judgment — CtondusiTeneBa. 

2.  When  a  question  has  been  fully  and  finally  litigated  and  de- 
cided between  two  parties  by  a  court  having  jurisdiction  of  them  and 
the  subject  matter  involved,  the  judgment  is  the  end  of  the  law,  and 
finally  concludes  both  parties. 

[As   to  necessity   that   judgment  remove   all   uncertainty   in 
order  to  be  res  judicata,  see  note  in  44  Am.  St.  Bep.  563.] 

Appeal  and  Error— Bevlefw—Oonsideration  or  "Bill  of  Exceptions." 

3.  In  view  of  Section  169,  L.  O.  L.,  the  Supreme  Court  can  examine 
the  bill  of  exceptions  to  determine  the  true  character  of  the  judg- 
ment below,  since  a  "bill  of  exceptions'*  is  an  authoritative  declara- 
tion of  the  trial  court  concerning  matters  that  would  not  properly 
appear  in  the  mere  journal  entry  of  the  judgpnent;  its  object  being  to 
bring  into  the  record  matter  that  would  not  otherwise  appear  in 
order  to  lay  the  foundation  for  proceedings  in  error  and  for  the 
information  of  the  appellate  court. 

Judgment — OondnsiTeness — ^Nonsuit — Statute. 

4.  Under  section  184,  L.  O.  L.,  providing  that  when  a  Judgment  of 
nonsuit  is  given  the  action  is  dismissed,  but  such  judgment  shall  not 
bar  another  action  for  the  same  cause,  where  plaintiff  made  offers  of 
testimony,  many  of  which  were  overruled,  and  rested,  and  without 
also  resting,  defendant's  counsel  moved  "for  findings  of  the  court 
for  judgment  for  the  defendant  and  that  it  recover  of  the  plaintiff 
its  costs  and  disbursements,"  the  judgment  for  defendant  entered 
upon  such  motion  was  not  conclusive  in  another  suit  on  the  same 
cause  of  action,  since  the  motion  of  defendant  amounted  merely  to  a 
demurrer  to  evidence  and  resulted  only  in  a  judgment  of  nonsuit. 
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Appeal  and  Error— Bill  of  Exceptions — ^Admission  of  Offer  of  Tetti- 
mony. 

5.  Where  defendant's  bill  of  exceptions  states  that  "plaintiif 
offered  testimony  tending  to  prove  all  the  allegations  contained  in 
the  complaint/'  defendant  cannot  assign  error  to  the  insoffieienej  of 
plaintiff's  evidence  to  prove  the  allegations. 

From  Polk :  Webstbb  Holmes,  Judge. 

Two  cases  were  tried  together,  but  not  consolidated. 
One  is  by  J.  L.  Hanna  against  the  Alluvial  Farm  Com- 
pany, a  corporation,  and  the  other  is  by  the  Alluvial 
Farm  Comptny,  against  J.  L.  Hanna.  From  a  judg- 
ment rendered  in  favor  of  plaintiff  in  the  first  action, 
defendant  appeals.  Affibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Sheppard  &  Brock,  with  an  oral  argument  by 
Mr.  C.  A.  Sheppard. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Carson  <&  Brown  and  Mr.  John  D.  Turner,  with 
an  oral  argument  by  Mr.  John  A.  Carson. 

Department  1.    Opinion  Peb  Cubiam. 

1.  Attached  to  the  bill  of  exceptions  in  this  case  are 
the  whole  testimony,  the  instructions  of  the  court  to  the 
jury,  and  all  other  matters  material  to  the  decision  as 
made  in  the  court  below,  from  a  consideration  of  all 
which  we  are  of  the  opinion  that  the  judgment  appealed 
from  is  such  as  should  have  been  rendered  in  the  case. 

It  is  consequently  affirmed  under  the  authority  of 
Section  3  of  Article  VII  of  the  state  Constitution,  not- 
withstanding the  assignments  of  error  urged  by  the 
defendant.  Affibmsd. 
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Former  opinion  approved  March  21|  1910. 

On  Beheabing. 

(156  Pac.  266.) 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Sheppard  <&  Brock,  with  an  oral  argument  by 
Mr.  Chester  A.  Sheppard. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Carson  &  Brown  and  Mr.  John  D.  Turner,  with 
oral  arguments  by  Mr.  John  A.  Carson  and  Mr. 
Thomas  Brown. 

In  Banc.  Mr.  Justiob  Bubnett  delivered  the 
opinion  of  the  court. 

This  case  was  aflSrmed  in  a  per  curiam  opinion  ffled 
December  28,  1915,  on  the  ground  that,  having  con- 
sidered the  whole  record  before  us,  the  court  was  satis- 
fied under  Section  3,  Article  VTI,  of  the  Constitution, 
that  the  judgment  entered  herein  by  the  trial  court  was 
such  as  should  have  been  rendered.  Upon  a  skillfully 
argued  petition  for  rehearing,  the  court  has  again 
heard  counsel.  It  will  be  remembered  that  the  litiga- 
tion between  these  parties  began  in  an  action  by  this 
plaintiff  against  the  defendant  to  recover  upon  its 
promissory  note.  In  turn,  the  defendant  sued  the 
plaintiff  here  to  recover  the  value  of  some  goats  sold 
to  him.  The  two  causes  were  tried  together  by  the 
court  without  a  jury.  The  result  was  a  judgment  to 
the  effect  that  Hanna  should  take  nothing  in  either  ac- 
tion, but  that  the  Alluvial  Farm  Company  should 
recover  from  him  $275.50,  together  with  costs  and 
disbursements  Oral  notice  of  appeal  was  given  by 
Hanna  in  open  court;  but,  after  filing  a  bill  of  excep- 
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tions  settled  by  the  trial  judge,  no  further  st^ps  were 
taken  in  that  behalf.  Nothing  daunted  by  those  mat- 
ters, Hanna  began  this  action  on  precisely  the  same 
cause  alleged  in  his  former  complaint,  to  wit,  a  promis- 
sory note  for  $1,545.  The  defendant  set  up  the  pro- 
ceedings in  the  former  case  and  relied  upon  them  as 
res  adjudicata.  A  jury  trial  resulted  in  a  directed 
verdict  and  a  judgment  in  favor  of  the  plaintiff  accord- 
ing to  the  prayer  of  his  complaint,  fixing  his  attorney  ^s 
fees  at  $250,  and  the  defendant  appeals. 

2.  It  is  now  urged  that  we  have  utterly  ignored  the 
principle  of  conclusiveness  of  the  former  judgment  be- 
tween the  same  parties  on  the  same  cause  of  action.  It 
is  beyond  controversy  that,  when  a  question  has  been 
fully  and  finally  litigated  and  decided  between  two  par- 
ties by  a  court  having  jurisdiction  of  them  and  of  the 
subject  matter  involved,  the  judgment  is  the  end  of  the 
law  and  finally  concludes  both  parties.  The  precise 
question  to  be  determined  on  this  branch  of  the  case  is 
whether  there  was  indeed  a  final  adjudication  on  the 
merits  of  the  controversy.  We  recall  from  the  record 
that  in  the  judgment  upon  which  the  defendant  here 
relies  it  was  said,  in  respect  to  the  cause  of  action  un- 
der consideration,  that  *Hhe  said  James  Hanna  take 
nothing  in  such  actions  or  either  of  them.**  Is  this  a 
final  judgment? 

3,  4.  It  is  said  in  Section  184,  L.  0.  L. : 

^'When  a  judgment  of  nonsuit  is  given,  the  action  is 
dismissed ;  but  such  judgment  shall  not  have  the  effect 
to  bar  another  action  for  the  same  cause. ' ' 

It  is  required  that  we  ascertain  what  was  actually  de- 
termined between  the  parties.  In  this  phase  of  the 
controversy  we  are  not  restricted  to  the  mere  words  of 
adjudication  entered  upon  the  journal  of  the  court. 
We  are  entitled  to  look  to  the  whole  record.    We  read 
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in  Section  208,  L.  0.  L.,  that,  in  every  case  other  than 
where  judgment  has  been  rendered  for  want  of  an 
answer,  the  clerk  of  the  court  shall  prepare  and  file  in 
his  oflSce  a  judgment-roll  composed  thus : 

''He  shall  attach  together  in  like  manner  the  sum- 
mons and  proof  of  service,  the  pleadings,  bill  of  excep- 
tions, all  orders  relating  to  a  change  of  parties,  to- 
gether with  a  copy  of  the  entry  of  judgment, -and  all 
other  journal  entries  or  orders  in  any  way  involving 
the  merits,  and  necessarily  affecting  the  judgment.** 

It  is  common  learning  that  a  bill  of  exceptions  is  an 
authoritative  declaration  of  the  trial  court  concerning 
matters  that  would  not  properly  appear  in  the  mere 
journal  entry  of  the  judgment.  As  stated  in  the  note 
to  Section  169,  L.  0.  L. : 

''The  object  of  the  bill  of  exceptions  under  the  Code, 
as  at  common  law,  is  to  bring  into  the  record  matter 
that  would  not  otherwise  appear,  in  order  to  lay  the 
foundation  for  proceedings  in  error  and  for  the  in- 
formation of  the  appellate  court.'' 

The  bill  of  exceptions,  therefore,  is  of  equal  rank  and 
authenticity  with  the  journal  entry  made  by  the  clerk  in 
the  book  of  judgments,  and  may  be  examined  with 
equal  propriety  to  determine  what  was  really  decided 
by  the  trial  court.  The  judgment-roll  in  the  trial  of 
the  two  actions  is  before  us  as  part  of  the  record  on 
this  appeal.  It  is  the  official  memorial  of  the  judicial 
transactions  in  that  litigation.  It  includes  the  bill  of 
exceptions  there  settled,  from  which  we  learn  that  the 
plaintiff  made  sundry  offers  of  testimony  many  of 
which  were  overruled,  and  rested.  Without  also  rest- 
ing the  case  of  his  client,  the  counsel  for  the  Alluvial 
Farm  Company  moved  "for  findings  of  the  court  for 
judgment  in  the  two  actions  consolidated  and  tried  to- 
gether by  the  consent  of  the  parties,  and  that  judgment 
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be  for  $275.50  in  favor  of  the  Alluvial  Farm  Company 
against  James  Hanna^  and  further  that  the  Alluvial 
Farm  Company  recover  of  and  from  James  Hanna  its 
costs  and  disbursements  in  the  action.**  This  motion 
of  the  Alluvial  Farm  Company,  made  when  it  had  not 
rested  its  own  case,  amounted  to  nothing  more  than  a 
demurrer  to  the  evidence  of  the  plaintiff,  and  could 
only  result  in  a  judgment  of  nonsuit.  Indeed,  in  legal 
effect,  that  is  the  decision  the  court  in  fact  rendered  on 
the  cause  of  action  here  involved,  because  it  simply 
said  that  he  take  nothing  in  the  action.  This  is  pre- 
cisely what  should  have  been  said  if  the  Farm  Com- 
pany had  expressly  moved  for  a  judgment  of  nonsuit 
for  failure  of  proof.  Applicable  to  this  feature  are  the 
following  precedents:  Huber  v.  Miller,  41  Or.  105  (68 
Pac.  400) ;  Hoover  v.  King,  43  Or.  281  (72  Pac.  880,  99 
Am.  St.  Eep.  754,  65  L.  R.  A.  790) ;  Carroll  v.  Grande 
Ronde  Elec.  Co.,  49  Or.  477  (90  Pac.  903) ;  Brown  v. 
Lewis,  50  Or.  358  (92  Pac.  1058) ;  Burnett  v.  Marrs,  62 
Or.  598  (125  Pac.  838) ;  Wichs  v.  Sanborn,  72  Or.  321 
(143  Pac.  1007).  In  brief,  on  this  point,  without  in  any 
way  contradicting  the  journal  entry,  we  have  looked 
into  the  judgment-roll,  as  well  we  may,  and,  from  that 
authoritative  history  of  the  affairs,  have  discovered 
that  a  judgment  was  rendered  which  under  the  terms 
of  Section  184,  L.  0.  L.,  is  not  a  bar  to  another  action 
for  the  same  cause.  This  disposes  of  the  question  of 
res  adjudicata  adversely  to  the  contention  of  the  de- 
fendant. 

5.  It  is  also  argued  that  the  testimony  was  not  suffi- 
cient to  prove  that  the  note  sued  upon  was  the  obliga- 
tion of  the  defendant.  The  only  evidence  offered  by 
the  defendant  affecting  the  merits  of  the  case  was  the 
record  of  the  former  litigation  for  the  purpose  of  prov- 
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ing  the  defense  of  res  adjudicata.  As  we  construe 
those  papers,  they  do  not  prove  the  allegations  of  the 
answer  in  that  respect.  There  was  nothing  else  in 
evidence  on  the  part  of  the  defendant  controverting  the 
witnesses  or  other  testimony  for  the  plaintiff.  At  the 
very  opening  of  the  bill  of  exceptions  in  this  case,  it  is 
said  that  *Hhe  plaintiff  offered  testimony  tending  to 
prove  all  the  allegations  contained  in  the  complaint.** 
This  ends  our  quest  on  that  point,  and  the  judgment 
must  be  affirmed.  Affirmed  on  BEHEABiNa. 

Mb.  Justice  Eakin  not  sitting. 


/ 


Motion  to   dismiss  appeal  submitted  on  briefs  January  27,  denied 

February  9,  1915. 
On  the  merits  argued  March  2,  reversed  March  21,  1916. 

LI  SAI  CHEUK  V.  LEE  LUNG. 

(146  Pac.  94;  156  Pac.  254.) 

Appeal  and  Error — ^Dismlsaal — ^Defects  in  Abstract — Time  to  Move. 

1.  When  an  indorsement  on  the  abstract  of  the  record  shews  that 
plaintifTs  accepted  service  thereof  August  12,  1914,  thereby  obtaining 
knowledge  of  any  alleged  failure  of  defendant  to  comply  with  the 
statutes  or  rules  of  court  as  to  filing  of  an  appeal,  under  Supreme 
Court  Kule  23  (56  Or.  623,  117  Pac.  xii),  plaintiff's  motion  to  dismiss 
defendant's  appeal,  to  escape  denial,  must  have  been  made  within 
ten  days  of  August  12th. 

Pleading— MeritoriotiB  Defense— General  Denial. 

2.  A  general  denial  is  a  complete  defense,  unless  inconsistent  with 
the  subsequent  affirmative  allegations  of  the  answer. 

Partnership — Suit  Between  Partners  Prior  to  Dissolntion. 

3.  An  action  at  law  will  not  lie  between  partners  upon  a  claim 
growing  out  of  the  partnership  transactions  until  the  partnership 
business  is  wound  up  and  the  accounts  finally  settled,  since  until  an 
accounting  is  had  it  cannot  be  known,  but  that  plaintiff  may  be 
liable  to  refund  more  than  he  claims  in  the  particular  transaction. 

Partnership — Suit  Against  Partner  by  Firm's  Assignee. 

4.  Where  a  partnership  assigns  for  collection  its  account  against 
a  member  of  the  firm,  the  assignment  not  depriving  the  firm  of  a 
beneficial  interest  in  the  account,  the  assignee  cannot  sue  the  partner 
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owing  the  account,  under  the  rule  that  an  action  at  law  will  not  lie 
between  partners  upon  a  claim  growing  out  of  partnership  transae- 
tiona  until  the  business  is  wound  up  and  accounts  settled. 

Jadgment — Judgment  by  Default — ^Vacation. 

5.  Defendant,  against  whom  a  default  .was  taken  when  he  thought 
that  negotiations  for  a  settlement  were  still  pending,  he  continuing 
so  to  believe  until  proceedings  upon  execution  were  begun,  when  he 
promptly  filed  his  motion  to  vacate  the  default,  was  entitled  to  the 
relief. 

[As  to  forgetfulness  as  ground  for  opening  default  judgment, 
see  note  in  Ann.  Gas.  1914B,  689.] 

From  Multnomah :  George  N.  Davis,  Judge. 

This  is  an  action  by  Li  Sai  Cheuk  against  Lee  Lung, 
doing  business  under  the  firm  name  and  style  of  Nom 
King  Low  Co.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.  Respondent  files  motion  to  dis- 
miss appeal.  Motion  Denied. 

Messrs.  Peters  <&  Turner,  for  the  motion. 

Messrs.  McUarkey,  Seabrook  S  Dibble,  contra. 

In  Banc.     Opinion  by  Mr.  Chief  Justice  Moobe. 

1.  This  is  a  motion  to  dismiss  an  appeal.  An  action 
was  commenced  to  recover  money,  and  the  defendant 
not  having  appeared  or  answered  within  the  time  speci- 
fied, after  the  summons  appears  personally  to  have 
been  served  upon  him,  as  evidenced  by  the  return  in- 
dorsed upon  the  process,  judgment  was  rendered 
against  him  for  the  sum  demanded.  Soon  thereafter 
the  defendant's  counsel  moved  to  set  aside  the  judg- 
ment and  for  leave  to  answer,  supplementing  the  appli- 
cation by  his  own  affidavit  and  tendering  therewith  an 
answer  to  be  filed.  The  plaintiff 's  counsel  filed  a 
counter-aflfidavit,  and,  upon  the  written  declarations  of 
facts  thus  voluntarily  made,  the  application  was  de- 
nied, from  which  order  the  defendant  perfected  an  ap- 
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peal  and  filed  with  the  clerk  of  this  court  a  transcript 
and  a  printed  abstract  of  the  record  August  15,  1914, 
and  within  the  time  limited  therefor.  The  defendant 's 
brief  was  filed  in  this  court  January  9,  1915,  and  five 
days  thereafter  the  plaintiff's  counsel  moved  to  dis- 
miss the  appeal  on  the  ground  that  no  bill  of  exceptions 
had  been  filed. 

The  abstract  of  record  contains  copies  of  all  the 
papers  filed  in  the  trial  court  or  tendered  for  that  pur- 
pose, the  judgment  and  orders  made  and  entered  in 
this  cause,  the  notice  of  appeal,  and  the  undertaking 
therefor.  The  transcript  also  contains  duplicates  of 
the  judgment,  orders,  notice  of  appeal,  and  under- 
taking, which  authenticated  copies  having  been  filed 
with  our  clerk  withiii  the  time  limited,  jurisdiction  of 
the  cause  was  thereby  secured.  Rule  23  of  this  court, 
as  far  as  material  herein,  reads : 

**A11  motions  must  be  filed  within  ten  days  after  a 
party  or  his  counsel  obtain  knowledge  of  an  alleged 
failure  of  the  adverse  party  or  his  counsel  to  comply 
with  the  requirements  of  the  statute  or  the  rules  of 
this  court.  Any  neglect  to  file  a  motion  within  such 
time  will  be  deemed  a  waiver  of  all  defects,  except  mat- 
ters of  jurisdiction'':  56  Or.  623  (117  Pac.  xii). 

From  an  indorsement  noted  upon  the  abstract  on  file 
herein,  it  is  manifest  that  plaintiff's  counsel  accepted 
service  of  a  copy  thereof  August  12, 1914,  and  thereby 
obtained  knowledge  of  any  alleged  failure  to  comply 
with  the  requirements  of  the  statute  or  the  rules  of  this 
court. 

As  jurisdiction  of  the  appeal  was  secured,  and  as 
the  motion  now  interposed  was  not  filed  within  the  time 
required,  the  motion  to  dismiss  the  appeal  should  be 
denied,  and  is  so  ordered.  Motion  Dbnibd. 

Mb.  Justice  Eakin  not  sitting. 
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Argaed  March  2,  reversed  March  El,  1916. 

On  the  Merits. 

(156   Pac.   254.) 

Department  1.    Statement  by  Mr.  Justice  Benson. 

The  complaint  alleges,  in  substance,  that  during  the 
year  1911  the  Wing  Chong  Lung  Company  of  Hong 
Kong,  China,  sold  and  delivered  to  defendant  goods, 
wares  and  merchandise  of  the  value  of  $771,  for  which 
defendant  agreed  to  pay ;  that  by  the  laws  of  China  an 
account  remaining  unpaid  at  the  first  of  the  following 
year  draws  interest  at  the  rate  of  1  per  cent  per  month, 
and  that  the  interest  for  1912  amounted  to  $92.52 ;  that 
$31.69  was  paid  by  defendant  in  1912  and  $67.90  in 
March,  1914,  and  that  there  is  a  balance  unpaid  of 
$765.75.     Then  follows  this  allegation: 

I 'That  prior  to  the  commencement  of  this  action  the 
said  Wing  Chong  Lung  Company  assigned  and  trans- 
ferred said  accoimt  to  the  plaintiff  herein  and  consti- 
tuted and  appointed  the  plaintiff  its  attorney  in  fact  to 
collect  said  account;  that  plaintiff  has  demanded  the 
payment  of  said  sum  of  $765.75  from  defendant,  but 
said  sum  is  still  due  and  unpaid.'* 

The  sheriff's  return  upon  the  summons  recites  that  it 
was  served  upon  the  defendant  personally  in  Mult- 
nomah County,  Oregon,  on  May  27,  1914.  On  June  9, 
1914,  a  default  and  judgment  were  entered  in  favor  of 
plaintiff  in  accordance  with  the  prayer  of  the  com- 
plaint. Thereafter,  on  June  24th,  defendant  filed  a 
motion  to  vacate  the  judgment  upon  the  grounds  that 
no  summons  was  served  upon  him,  and  that  the  judg- 
ment was  taken  against  him  by  surprise  and  his  ex- 
cusable neglect.  The  motion  was  supported  by  the 
following  affidavit : 
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**  State  of  Oregon, 
County  of  Multnomah — ss. : 

**I,  Lee  Lung,  being  first  duly  sworn,  do  depose  and 
say :  That  I  am  the  defendant  in  the  above-entitled  ac- 
tion, and  that  summons  was  never  served  upon  me  at 
any  time  in  said  action;  that  I  was  not  within  the  State 
of  Oregon  on  May  27, 1914,  between  9  o'clock  a.  m.  and 
6  o'clock  p.  M.  of  that  day,  but  was  in  the  State  of 
Washington  during  that  time,  and  no  summons  what- 
soever was  served  upon  me.  Between  the  27th  day  of 
May,  1914,  and  the  9th  day  of  June,  1914,  I  learned 
that  plaintiff  had  begun  action  against  me,  and  I  en- 
tered into  a  negotiation  with  plaintiff  for  a  settlement, 
claiming  that  the  matter  was  a  partnership  affair  and 
could  only  be  settled  by  an  accounting  and  settlement 
of  my  interest  as  a  partner  in  plaintiff's  assignor.  I 
told  plaintiff  that  since  he  had  sued  me  in  the  court  I 
should  get  a  lawyer  and  make  an  appearance  to  pro- 
tect myself,  but  he  stated  that  I  should  not  do  that, 
because  we  would  settle  all  right,  and  my  rights  as  a 
partner  be  recognized,  and  that  he  would  not  take  any 
default  or  move  in  the  case  until  it  was  found  out  that 
a  settlement  could  not  be  made  and  I  was  notified  to 
that  effect. 

*' While  said  negotiations  were  pending,  and  before 
I  was  notified  that  a  settlement  could  not  be  made, 
plaintiff  applied  to  the  court  for  a  judgment  by  de- 
fault, and  on  June  9,  1914,  the  court  rendered  a  judg- 
ment herein  against  me  by  default.  That  I  was  not 
aware  thereof  until  June  20,  1914,  when  the  sheriff 
called  on  me  with  an  execution  issued  upon  said  judg- 
ment. Said  judgment  was  rendered  by  surprise  and 
excusable  mistake,  in  that  I  relied  upon  the  represen- 
tations and  promises  of  the  plaintiff  not  to  take  any 
judgment  while  the  negotiations  for  a  settlement  were 
pending. 

'*I  have  a  good  defense  to  the  cause  of  action  set 
forth  in  the  complaint,  in  that  I  never  purchased  any 
goods,  wares  or  merchandise  from  Wing  Chong  Lung 
Company,   other  than  certain  withdrawals  I  made 
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against  my  partnership  interest  in  said  Wing  Chong 
Lung  Company. 

**I  have  a  further  and  separate  defense  to  the  said 
cause  of  action  as  follows:  The  plaintiff's  assignor. 
Wing  Chong  Lung  Company,  is  a  partnership  in  which 
Lee  Hing  Ching  and  Young  Yick  Chung,  of  Hong 
Kong,  China,  and  Lee  Mee  Gin  and  Lee  Foo,  and  this 
defendant,  Lee  Lung,  of  Portland,  Oregon,  and  various 
other  persons  are  partners ;  that  this  defendant  is  one 
of  the  partners  of  said  firm  and  partnership ;  that  from 
time  to  time  during  1911  defendant  made  certain  with- 
drawals of  goods  and  wares  from  said  partnership 
against  the  interest  of  this  defendant  in  said  partner- 
ship amounting  to  $500,  and  has  made  certain  advance- 
ments to  said  partnership,  and  there  has  been  no  ac- 
counting or  settlement  of  the  partnership  affairs  of 
said  partnership;  that  said  withdrawals  and  advance- 
ments are  the  same  transactions  referred  to  in  the  com- 
plaint as  sales  of  goods,  wares,  and  merchandise  and 
payments  thereon. 

''This  affiant  therefore  prays  that  the  judgment 
heretofore  rendered  on  June  9,  1914,  be  vacated  and 
set  aside,  and  that  this  defendant  be  admitted  to  de- 
fend this  action,  and  be  allowed  and  permitted  to  file 
the  answer  attached  hereto. 

*' [Signed]     Lee  Lung- 

* '  Subscribed  and  sworn  to  before  me  this  24th  day  of 
June,  1914. 

**  [Signed]     E.  B.  Seabrook, 

''Notary  Public.'' 

The  plaintiff  in  opposition  thereto  filed  the  follow- 
ing affidavit : 

' '  State  of  Oregon, 
County  of  Itfultnomah — ss.: 

"I,  R.  F.  Peters,  being  first  duly  sworn,  depose  and 
say  that  I  am  one  of  the  attorneys  for  the  plaintiff; 
that  the  plaintiff  left  the  State  of  Oregon  upon  the  11th 
day  of  June,  1914,  and  has  not  since  been  within  said 
state,  and  is  now  at  such  a  distance  from  the  City  of 
Portland  that  it  is  impossible  to  get  his  affidavit  to  be 
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used  upon  the  hearing  of  this  motion ;  that  during  the 
time  that  negotiations  were  pending  between  the  plain- 
tiff and  defendant  the  affiant  was  in  constant  commimi- 
cation  with  the  plaintiff,  and  was  present  upon  two 
occasions  when  the  matter  of  settlement  between  the 
plaintiff  and  defendant  was  being  considered ;  that  said 
negotiations  on  the  part  of  the  defendant  were  not  con- 
ducted in  person,  and  affiant  is  informed  and  believes 
that  at  no  time  after  said  action  was  commenced  did 
the  defendant  in  person  see  or  converse  with  the  plain- 
tiff that  in  all  of  said  negotiations  defendant  was  rep- 
resented by  Mr.  Lee  Sing  Clue ;  that  during  said  nego- 
tiations the  matter  under  consideration  was  the  settle- 
ment of  said  action  or  account;  that  your  affiant  is 
informed  and  believes  that  the  matter  of  the  extension 
of  the  time  to  answer  in  said  action  was  not  discussed 
nor  was  any  additional  time  given;  that  during  said 
negotiations  the  amount  of  said  claim  was  not  disputed 
upon  either  occasion  when  the  affiant  was  present,  and 
as  a  result  of  said  negotiations  an  agreement  was 
reached  whereby  the  defendant,  through  Mr.  Lee  Sing 
Clue,  agreed  to  pay  a  certain  number  of  cents  on  the 
dollar  for  the  whole  of  said  claim  which  plaintiff  agreed 
to  accept  should  it  be  paid  upon  the  11th  day  of  June, 
1914;  that  the  plaintiff  arranged  to  meet  the  defend- 
ant at  11  o'clock  upon  said  date,  and  the  said  defend- 
ant through  his  agent,  Mr.  Lee  Sing  Clue,  agreed  to  be 
present  at  said  time  and  pay  over  the  amount  agreed 
upon  in  settlement  of  said  claim ;  that  the  said  defend- 
ant failed  to  appear  at  said  time;  that  the  said  Lee 
Sing  Clue  was  then  and  there  present  and  attempted 
to  find  and  locate  the  said  defendant,  but  was  unable 
to  do  so,  and  it  was  then  and  there  declared  by  the 
plaintiff  that  all  negotiations  for  settlement  of  the 
judgment  were  off;  that  from  the  11th  day  of  June, 
1914,  until  the  sheriff  attempted  to  make  a  levy  under 
the  execution  the  defendant  did  not  file  any  papers, 
motions,  or  otherwise  attempt  to  make  any  appearance 
in  said  case. 

**  [Signed]    E.  F.  Pbtbbs. 
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''Subscribed  and  sworn  to  before  me  this  26th  day 
of  June,  1914. 

*' [Signed]     John  R.  Turner, 
''Notary  Public  for  Oregon.*' 

With  his  motion  defendant  tendered  an  answer  con- 
sisting of  general  denials  and  aflBrmative  allegations 
setting  out  that  plaintiff 's  assignor  is  a  partnership  of 
which  defendant  is  a  member;  that  during  the  year 
1911  he  made  withdrawals  of  merchandise  not  exceed- 
ing the  sum  of  $500  from  the  partnership,  against  his 
partnership  interest,  and  made  advancements  to  the 
partnership  of  $31.69  in  1912,  and  $67.90  in  1914,  and 
no  accounting  or  settlement  of  accounts  of  the  firm  or 
between  the  various  partners  has  ever  been  had ;  that 
such  withdrawals  and  advancements  are  the  same 
transactions  referred  to  in  the  complaint;  that  plain- 
tiff is  the  agent  of  the  firm  with  authority  to  collect 
debts  due  the  same,  and  instituted  this  action  for  the 
benefit  of  the  partnership,  and  has  no  interest  therein 
other  than  as  such  agent.  From  an  order  denying  the 
motion,  the  defendant  appeals.  Beversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Karl  Herb  ring  and  Messrs.  Malarkey,  Seabrook  <& 
Dibble,  with  an  oral  argument  by  Mr.  Herbring. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Peters  &  Turner,  with  an  oral  argument  by 
Mr.  R.  P.  Peters. 

Mr.  Justice  Benson  delivered  the  opinion  of  the 
court. 

2.  The  aflSdavits  set  out  in  the  statement  of  the  case 
are  very  imsatisfactory,  since  both  of  them  appear 
to  be  based  largely  upon  second-hand  information, 
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and  we  are  left  in  the  realm  of  conjecture  to  some  de- 
gree as  to  the  nature  and  extent  of  the  negotiations 
between  the  parties  in  reference  to  a  settlement  of  their 
dispute.  Passing  this  for  the  present,  we  shall  first 
consider  plaintiff's  contention  that  the  answer  tendered 
does  not  constitute  a  meritorious  defense.  The  plead- 
ing in  question  begins  with  a  general  denial,  which, 
of  course,  is  a  complete  defense,  unless  it  is  found  to 
be  inconsistent  with  the  subsequent  affirmative  alle- 
gations. These  consist  of  an  assertion:  (1)  That  the 
merchandise  received  did  not  exceed  the  value  of  $500 ; 
and  (2)  that  the  plaintiff's  assignor  is  a  partnership 
of  which  defendant  is  a  member,  and  that  plaintiff  is 
simply  the  assignor's  agent  for  the  collection  of  the 
debt.  It  is  to  be  remembered,  also,  that  the  complaint 
alleges  that  the  firm  **  appointed  the  plaintiff  its  attor- 
ney in  fact  to  collect  said  account." 

3.  It  is  a  fundamental  rule  that  an  action  at  law  will 
not  lie  between  partners  upon  a  claim  growing  out  of 
the  partnership  transactions  until  the  partnership  busi- 
ness is  wound  up  and  the  accounts  finally  settled. 
The  reason  assigned  therefor  is  that  until  an  account- 
ing is  had  it  cannot  be  known  but  that  plaintiff  may  be 
liable  to  refund  even  more  than  he  claims  in  the  par- 
ticular action.  ^Plaintiff  insists  that  the  assignment 
of  the  claim  to  him  takes  it  entirely  out  of  the  rule, 
and  in  support  of  his  position  cites  a  number  of  cases 
which  we  have  examined  with  great  care.  The  Oregon 
case,  Beacannon  v.  Liebe,  11  Or.  443  (5  Pac.  273),  dif- 
fers from  the  case  at  bar  to  this  extent :  In  that  case 
the  complaint  alleged  that  the  assignment  was  made 
for  a  valuable  consideration,  and,  if  the  opinion  cor- 
rectly states  the  true  conclusion,  which  the  writer 
doubts,  it  is  noteworthy  that  Mr.  Justice  Thayer's  de- 
duction was  based  entirely  upon  Thayer  v.  Buffum, 
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11  Met.  (Mass.)  398,  which  was  an  action  upon  a 
promissory  note  in  the  hands  of  a  second  indorsee.  In 
a  similar  case,  Wilson  v.  Wilson,  26  Or.  251  (38  Pac. 
185),  Mr.  Justice  Wolverton  says: 

**The  giving  of  a  promissory  note  by  one  partner 
to  another  is  an  isolation  of  the  demand  in  respect  of 
which  the  note  was  given  from  the  general  partnership 
account '  * — citing  a  number  of  authorities. 

None  of  the  other  cases  cited  by  counsel  sustains  his 
position  any  better,  if  indeed  as  well,  as  the  case  of 
Beacannon  v.  Liebe,  supra.  At  least  two  of  them  are 
cases  wherein  the  action  is  based  upon  a  promissory 
note  in  the  hands  of  an  indorsee,  a  third  was  based 
upon  a  specific  loan,  and  the  remaining  citation  was  an 
instance  in  which  the  court  distinctly  points  out  that 
the  debt  was  * '  an  independent  imdertaking. '  * 

4.  We  conclude,  then,  that  an  assignment  of  an  ac- 
count for  collection  which  does  not  deprive  the  assignor 
of  a  beneficial  interest  therein  does  not  relieve  the  case 
from  the  operation  of  the  general  rule.  The  answer 
therefore  states  a  good  defense. 

5.  We  then  come  to  a  consideration  of  the  question : 
Did  the  court  abuse  its  discretion  in  denying  the  mo- 
tion to  vacate  the  judgment  t  As  has  been  already  re- 
marked, the  affidavits  are  very  unsatisfactory,  but  it 
appears  that  the  defendant  really  thought  that  nego- 
tiations for  a  settlement  were  still  pending  until  pro- 
ceedings upon  execution  were  begun,  when  he  promptly 
filed  his  motion.  It  has  been  the  policy  of  this  court 
in  a  long  line  of  decisions,  which  it  is  not  necessary  to 
cite,  to  favor  a  trial  upon  the  merits  whenever  there 
has  been  no  long  delay  upon  the  part  of  the  defendant 
in  seeking  relief.  We  think  that  the  showing  is  such 
that  the  motion  should  have  been  allowed.  The  judg- 
ment will  therefore  be  reversed,  with  directions  to  the 
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trial  court  to  vacate  the  former  judgment  and  permit 
the  defendant  to  file  his  answer. 

Bevbbsed  With  Directions. 

Mb.  Chief  Justice  Moore,  Mr.  Justice  Burnett  and 
Mr.  Justice  McBride  concur. 


Argaed  February  8,  affirmed  February  23,  rehearing  denied  Mareb  21, 

1916. 

HADLEY  V.  HADLEY. 

(155  Pac.  195.) 

Appeal  and  Error— Disposition  of  €aii8e--Effect  of  Decision. 

1.  A  holding  on  appeal  that  plaintiif  should  have  offered  to  put 
defendant  in  statu  quo  by  tendering  back  a  sum  paid  by  defendant  to 
her  is  controlling  on  the  trial  court,  whose  duty  it  is  to  cause  the 
mandate  to  be  entered  and  to  enforce  the  condition  prescribed. 

Compromise   and   Settlement— Rescission — ^Restoration  of  Conddera^ 
tlon. 

2.  Where  money  is  paid  as  a  compromise  and  not  because  it  is 
conceded  to  be  due,  the  party  receiving  the  payment  cannot  set  aside 
a  release  given  by  him  on  the  ground  of  fraud  without  restoring  the 
consideration. 

Compromise  and  Settlement — Rescission—Restoration  of  Consldera^ 
tlon. 

3.  A  party  9ui  juris,  seeking  to  rescind  a  compromise  agreement 
for  fraud,  is  not  relieved  of  the  obligation  to  restore  the  benefits  he 
has  received  by  his  inability  to  do  so,  and  it  is  not  sufficient  to  offer 
to  set  off  the  amount  so  obtained  against  what  is  claimed  from  the 
other  party. 

Partnership— Accounting — Conditions  Precedent— Restoration  of  Oon- 
*     slderatlon. 

4.  Where  plaintiff  claimed  that  a  partnership  existed  between  her 
deceased  husband  and  defendant,  which  defendant  denies,  a  sum 
paid  by  defendant  to  plaintiff  for  her  interest  in  the  partnership  must 
be  returned  as  a  condition  precedent  to  a  suit  for  accounting,  based 
on  the  existence  of  the  partnership. 

[As  to  effect  of  death  of  partner  on  partnership,  see  note  in 
79  Am.  St.  Rep.  709.] 

From  Tillamook :  Webster  Holmes  and  H.  H.  Belt, 
Judges. 

This  is  a  suit  by  Otelia  Hadley  against  C.  E. 
Hadley,  D.  J.  Hadley,  Maud  Sharp  and  C.  W.  Talmage, 
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administrator  of  the  estate  of  C.  B.  Hadley,  deceased. 
From  a  decree  dismissing  the  suit,  plaintiff  appeals. 

AFFIBMBn 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Oak  Nolan  and  Mr.  B.  J.  Howland,  with  an  oral 
argument  by  Mr.  Nolan. 

For  respondents  C.  E.  Hadley,  D.  J.  Hadley  and 
Maud  Sharp,  there  was  a  brief  over  the  names  of 
Mr.  Ralph  R.  Dwniway  and  Mr.  Sidney  8.  Johnson, 
with  an  oral  argument  by  Mr.  Dv/niway. 

For  C.  W.  Talmage,  administrator,  there  was  a  brief 
over  the  name  of  Mr.  George  G.  Bingham. 

Department    1.    Opinion    by    Mb.    Chibf    Justiob 

MOOBB. 

This  is  an  appeal  by  the  plaintiff,  Otelia  Hadley, 
from  a  decree  dismissing  her  suit.  On  a  former  appeal 
herein  the  plaintiff,  as  the  widow  of  0.  B.  Hadley, 
sought,  as  against  the  other  heirs  of  the  deceased,  to 
have  it  decreed  that  for  several  years  prior  to  and  at 
the  time  of  her  husband 's  death  he  had  been  and  was  a 
partner  with  his  son,  the  defendant  C.  E.  Hadley, 
who  was  in  possession  of  firm  assets  of  the  value  of 
$255,000,  of  which  the  administrator,  the  defendant 
C.  W.  Talmage,  refused  to  make  an  inventory,  and  that 
she  had  a  dower  estate  in  the  partnership  realty  and 
owned  a  moiety  of  the  personalty  thereof.  The  an- 
swer of  the  defendant  C.  E.  Hadley  denied  the  part- 
nership, and  for  a  separate  defense  alleged  he  was  the 
owner  of  all  the  property  described  in  the  complaint; 
after  the  cause  was  at  issue,  but  before  it  was  tried, 
that  defendant  paid  the  plaintiff  $7,000  for  all  her 
interests  in  the  property,  and  she  executed  to  him  a 
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deed  thereof.  The  suit  not  having  been  dismissed  pur- 
suant to  such  settlement,  a  supplemental  answer  was 
filed,  setting  up  the  alleged  compromise  and  praying 
for  a  dismissal  of  the  suit.  A  reply  controverted  the 
averments  of  new  matter  in  the  supplementary  answer, 
and  alleged  that  the  settlement  relied  upon  had  been 
secured  by  fraud.  The  prayer  of  the  reply  was  that 
the  alleged  compromise  might  be  set  aside  and  the 
plaintiff  allowed  to  retain  the  sum  of  money  which  she 
had  received  as  an  equitable  advancement  on  account 
of  what  might  be  found  to  be  due  her  upon  the  final 
settlement  of  the  estate.  Testimony  in  support  of  the 
revised  issues  was  received,  and,  the  cause  having  been 
submitted,  the  suit  was  dismissed,  whereupon  the  plain- 
tiff appealed  and  the  decree  was  reversed:  Hadley  v. 
Hadley,  73  Or.  179  (144  Pac.  80).  The  mandate  hav- 
ing been  sent  down,  the  defendants  served  upon  plain- 
tiff's counsel  a  notice  that  on  December  28, 1914,  upon 
the  convening  of  the  trial  court,  it  would  be  asked  to 
make  an  order,  requiring  the  plaintiff  forthwith  to 
repay  the  defendant  C.  E.  Hadley  the  sum  of  money 
which  she  had  thus  received  from  him,  before  she  would 
be  permitted  further  to  prosecute  the  cause,  and  in  de- 
fault of  such  payment,  that  the  suit  be  dismissed.  At 
the  time  designated  in  the  notice,  the  plaintiff's  coun- 
sel filed  objections  to  the  right  of  the  trial  judge. 
Honorable  Webstbb  Holmes,  to  make  any  order  in  the 
cause,  except  to  direct  the  mandate  to  be  entered,  by 
reason  of  his  alleged  interest  in  the  subject  matter  of 
the  suit.  The  aflSdavit  of  such  counsel,  in  support  of 
the  objections,  is  to  the  effect  that,  immediately  prior 
to  his  appointment  to  the  bench,  the  judge  had  stated 
to  the  affiant  that  a  compromise  of  the  issues  involved 
in  this  suit  could  be  concluded,  and  that  if  a  settle- 
ment thereof  was  made  he  should  expect,  as  his  fee,  a 
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part  of  the  consideration  to  be  paid.  These  objec- 
tions were  overruled,  the  mandate  was  recorded  in  the 
journal,  and,  the  plaintiff  having  refused  to  comply 
with  the  order  of  the  court  to  repay  the  sum  of  $7,000, 
the  suit  was  dismissed.  Thereupon  plaintiff's  counsel 
moved  for  leave  to  file  a  supplemental  complaint, 
which  application  was  denied.  Thereafter  he  applied 
to  Honorable  H.  H.  Belt,  the  successor  of  Judge 
HoLMES;  to  vacate  the  order  of  the  latter  dismissing  the 
suit.  In  order  to  controvert  the  sworn  statement  of 
the  plaintiff's  coimsel,  as  to  the  alleged  disqualification 
of  the  former  trial  judge,  the  defendant  C.  E.  Hadley 
filed  a  counter-affidavit,  stating,  in  substance,  that 
Judge  Holmes  had  never  been  retained  by  the  defend- 
ants, nor  had  either  of  them  ever  consulted  with  him 
in  any  matters.  Based  thereon,  the  motion  was  denied, 
and  the  plaintiff  seeks  to  review  the  action  of  the  court 
dismissing  the  suit. 

1.  On  the  former  appeal,  Mr.  Justice  Eakin,  refer- 
ring to  the  plaintiff,  says: 

**When  she  filed  her  reply  to  the  supplemental  an- 
swer, she  should  have  proved  the  fraud  and  offered 
to  put  the  defendant  in  statu  quo  by  tendering  back  the 
$7,000.  The  question  of  fraud  was  not  tried  out  or 
passed  upon  by  the  Circuit  Court,  and  there  was  no 
tender  back  of  the  $7,000  as  a  condition  of  her  right 
to  proceed  with  the  trial":  Hadley  v.  Hadley,  73  Or. 
179  (144Pac.  80). 

The  language  thus  employed  was  controlling  upon 
the  trial  court,  whose  duty  it  was  to  cause  the  mandate 
to  be  entered  and  to  enforce  the  condition  prescribed : 
3  Cyc.  488;  Apex  Tramps.  Co.  v.  Garbade,  32  Or.  582, 
592  (52  Pac.  573,  54  Pac.  367,  882,  62  L.  R.  A.  513).  It 
remains  to  be  seen  whether  or  not  the  expression  last 
quoted  correctly  states  the  rule  applicable  to  the  facts 
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involved.    In  a  note  to  the  case  of  Bryant  v.  Isburgh, 
74  Am.  Dec.  655,  661,  662,  it  is  observed : 

**In  legal  actions,  brought  as  though  the  contract 
had  been  rescinded,  a  complaint  which  does  not  allege 
restoration,  or  an  offer  to  restore,  does  not  state  a 
cause  of  action.  •  •  In  a  suit  in  equity  for  a  decree 
of  rescission,  the  complaint  need  not  allege  a  tender 
of  [or]  offer  to  perform." 

These  excerpts  are  set  forth  in  the  case  of  Grossen  v. 
Murphy,  31  Or.  114,  122  (49  Pac.  858,  860),  where  it  is 
said: 

"The  maxim  that  *he  who  seeks  equity  must  do 
equity*  is  evidently  not  violated  by  the  failure  of  the 
plaintiff  in  a  suit  to  rescind  a  contract  for  fraud  to 
allege  a  restoration  of,  or  an  offer  to  return,  the  con- 
sideration, or  a  willingness  even  to  do  so;  for  by  his 
application  to  the  court  for  equitable  redress  he  con- 
cedes that  before  it  will  be  awarded,  he  must  do  equity, 
which  will  compel  him  to  account  for  everything  of 
value  he  may  have  received,  thereby  tacitly  inviting 
the  court  to  protect  the  rights  of  the  defendant  by 
decreeing  a  restoration  in  consideration  of  the  rescis- 
sion. This  method  would  permit  a  vendor  who  had 
been  defrauded,  but  who  was  unable  to  restore  the  con- 
sideration, to  institute  a  suit  to  rescind  a  contract 
voidable  for  fraud ;  for  the  court  could  do  equity  by  all  * 
parties  by  decreeing  that  the  amount  so  received  should 
be  a  lien  upon  the  property  in  favor  of  the  vendee.  * ' 

2, 3.  A  suit  in  equity  by  a  vendor  to  rescind  a  sale  of 
land,  alleged  to  have  been  induced  by  fraud,  is  gen- 
erally predicated  upon  the  assumption  that  the  real 
property  is  worth  more  than  the  consideration  re- 
ceived, so  that  when  the  decree  impresses  upon  the 
premises  a  lien  in  favor  of  the  purchaser  for  the 
amoimt  of  money  paid  out,  ample  security  is  thereby 
afforded  him.  Such  suits  proceed  upon  the  theory 
that  the  vendor's  title  to  the  realty  was  perfect,  and 

79  Or.— 87 
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when  the  contract  for  the  sale  of  the  land  is  rescinded 
by  the  decree,  he  is  thus  restored  to  his  original  estate 
in  the  premises.  Where  a  sum  of  money  is  paid  as  a 
compromise,  and  not  because  it  was  conceded  to  be  due, 
the  party  receiving  the  payment  cannot  set  aside  and 
cancel  a  release  given  by  him,  on  the  ground  of  fraud, 
and  yet  retain  the  whole  consideration  therefor:  Mc- 
Michael  v.  Kilmer,  76  N.  Y.  36.  Before  the  settlement 
of  a  claim  by  the 'payment  of  any  sum  less  than  the 
amount  due  thereon  can  be  set  aside  on  the  ground  of 
fraud,  the  party  receiving  the  money  must  rescind  the 
settlement  and  tender  back  whatever  sum  had  been 
paid  in  effecting  the  agreement:  Bisbee  v.  Hanij  47  Me. 
543.  A  party  sui  juris,  seeking  to  rescind  a  com- 
promise agreement,  alleged  to  have  been  induced  by 
fraud,  is  not  relieved  of  the  obligation  to  restore  the 
benefits  which  he  has  received  merely  because  of  his 
inability  to  do  so,  and  it  is  not  sufficient,  under  such 
circumstances,  to  offer  to  set  off  the  amount  so  ob- 
tained against  what  is  claimed  from  the  other  party: 
Babcoch  v.  Farwell,  245  111.  14  (91  N.  E.  683,  137  Am. 
St.  Rep.  284, 19  Ann.  Cas.  74). 

4.  In  the  case  at  bar  it  will  be  remembered  that  the 
alleged  existence  of  a  partnership  of  C.  B.  Hadley, 
at  and  prior  to  his  death,  with  his  son  C.  E.  Hadley 
is  denied.  The  settlement  of  the  plaintiff's  demand 
was  the  compromise  of  a  disputed  claim  for  which 
$7,000  was  paid,  evidently  in  order  that  peace  might 
be  secured.  There  is  no  certainty  that  the  plaintiff's 
charge  of  fraud  would  be  sustained,  so  that  she  could 
obtain  a  greater  sum  of  money  upon  a  settlement  of  the 
alleged  partnership  estate.  This  being  so,  the  plain- 
tiff, as  indicated  in  the  opinion  on  the  former  appeal, 
was  properly  required  to  return  the  sum  of  money 
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which  she  had  received,  before  she  was  entitled  further 
to  prosecute  this  suit. 

Judge  Belt,  on  the  motion  to  set  aside  the  order  com- 
plained of,  inferentially  determined  that  Judge  Holmes 
had  not  been  interested  in  the  compromise  that  was 
entered  into  by  the  plaintiff,  and  in  this  conclusion  we 
concur. 

It  follows  that  the  decree  should  be  affirmed,  and  it 
is  so  ordered. 

Mr.  Justice  Benson,  Mb.  Justice  Burnett  and  Mr. 
Justice  McBiimE  concur. 


Argued  Mareli  2,  reversed  Mareh  21,  1910. 

MEEK  V.  MEEK. 

(156  Pac.  250.) 

Deeds — OanceUation — ^Frand — Evidence. 

1.  In  a  suit  by  a  father  for  the  cancellation  of  a  qnitclaim  deed 
given  by  him  to  two  sons  on  the  representation  of  one  of  them  that 
he  desired  it  merely  to  protect  the  sons  during  a  lease  given  by  the 
father,  and  would  surrender  it  at  the  end  of  the  lease,  evidence  held 
to  show  that  the  son  planned  the  scheme  for  the  purpose  of  over- 
reaching  imd  defrauding  his  father  out  of  the  title  to  the  property. 

DeedB — Oanc^atlon — OonatractiTe   Frand-^onfidential   Belatlons. 

2.  Where  a  son  was  given  a  quitclaim  deed  by  his  father,  with  the 
understanding  that  at  the  expiration  of  the  lease  it  would  be  sur- 
rendered, the  violation  of  the  confidence  by  the  son  in  refusing  to 
surrender  the  property  is  a  constructive  fraud,  even  though  at  the 
time  the  deed  was  executed  he  had  no  actual  fraudulent  intent. 

[As  to  presumption  of  undue  influence  where  confidential  rela- 
tions exist  between  grantor  and  grantee,  see  note  in  21  Am.  St. 
Bep.  94.] 

Deeds — OanceUation — ^Varlanc« — ^Maturity. 

3.  Proof  that  a  son  stated  that  he  desired  his  father  to  give  him 
a  quitclaim  deed  to  certain  property  to  protect  his  lease  therein  be- 
cause he  feared  that  a  son-in-law  would  make  trouble  for  him  con- 
cerning the  lease  is  not  a  material  variance  from  a  complaint,  alleg- 
ing that  the  request  was  made  because  the  son  feared  the  father 
would  get  into  debt,  since  the  fraud  consisted  in  procuring  the  deed 
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under  an  agreement  to  surrender  it,  not  in  stating  the  reasons  for  it. 
and  the  variance  did  not  mislead  the^  defendant  or  depriye  him  of 
may  defense  he  might  have  had  if  the  pleadings  had  been  different. 

From  Josephine :  Frank  M.  Calkins,  Judge. 

Department  1.    Statement  by  Mr.  Jitstiob  MoBridb. 

This  is  a  suit  to  set  aside  and  cancel  a  lease  and  deed 
executed  by  George  W.  Meek  to  John  and  Herbert 
Meek,  his  sons,  and  for  other  equitable  relief,  which 
will  be  noticed  in  the  opinion.  The  complaint  alleges, 
in  substance,  that  at  and  before  June  17,  1912,  plain- 
tiff was  the  owner  of  a  certain  40-acre  tract  of  land 
described  in  the  complaint,  and  that  on  the  last-named 
date  he  executed  a  lease  thereof  to  his  sons,  John  and 
Herbert,  for  a  period  of  10  years ;  that  the  lessees  were 
to  cultivate  certain  parts  of  the  land  and  to  clear  other 
parts,  the  lessor  to  receive  one  third  of  all  the  crops 
produced  on  the  land,  or,  if  sold,  one  third  of  the  pro- 
ceeds of  such  crops ;  that  plaintiff  was  suffering  from 
injuries  sustained  by  him  while  working  in  a  mine, 
which  injuries  incapacitated  him  from  performing 
manual  labor;  and  that  the  lessees  entered  upon  the 
premises  and  undertook  to  carry  out  their  agreements, 
and  did  carry  them  out  for  about  the  period  of  1  year. 
It  further  recites : 

'*That  thereafter,  on  June  28,  1912,  John  Meek, 
stating  that  he  was  fearful  that  the  plaintiff  would 
become  involved  in  debt,  by  reason  of  his  said  physi- 
cal condition,  approached  the  plaintiff  herein  and  sug- 
gested to  him  that,  in  order  to  protect  said  defendants 
Herbert  Meek  and  John  Meek,  this  plaintiff  should 
sign  a  quitclaim  deed  of  the  premises  herein  first  above 
described  to  defendants,  in  order  to  protect  said 
premises  during  the  period  of  the  lease.  Plaintiff  at 
said  time  protested  that  this  was  unnecessary,  as  he, 
the  plaintiff,  had  other  property,  but  the  defendant 
John  Meek  strenuously  insisted  on  said   conveyance, 
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and  80,  to  satisfy  him  and  keep  peace  in  the  family, 
the  plaintiff  agreed  to  and  did  quitclaim  said  premises 
to  the  defendants  upon  the  express  stipulation  and 
understanding  that  the  defendant  John  and  his  brother 
Herbert  agree  to  convey  said  premises  as  a  whole  back 
to  the  plaintiff,  at  the  end  of  the  said  period  of  time, 
free  from  encumbrances  of  any  kind  through  their  acts ; 
that  there  was  never  any  consideration  given  by  the 
defendants  to  the  plaintiff  for  the  transfer  of  said 
property,  and  the  said  transfer  was  made  solely  and 
wholly  'at  the  instance  of  the  defendant  John  Meek 
under  the  circumstances  as  herein  set  forth.  Plaintiff 
further  alleges  that  thereafter,  on  or  about  the  1st  day 
of  September,  1913,  the  defendant  John  Meek,  by  sub- 
terfuge and  fraud,  planned  to  secure  title  to  a  portion 
of  the  abov^-described  land  belonging  to  the  plaintiff, 
although  said  defendant  knew  that  he  and  his  brother 
only  held  the  deed  to  said  lands  in  trust  for  the  benefit 
of  plaintiff,  and  thereafter,  on  the  8th  day  of  Septem- 
ber, 1913,  he  persuaded  and  induced  Herbert  Meek  to 
allow  him  to  convey,  by  quitclaim,  all  of  said  premises 
to  the  said  Herbert  Meek,  and  that  thereafter,  on  the 
8th  day  of  September,  1913,  the  said  defendant  joined 
with  his  wife,  Mabel  Meek,  and  executed  a  quitclaim 
deed  of  the  hereinabove  described  premises,  which  quit- 
claim deed  of  the  said  premises  was  thereafter,  on 
September  13, 1913,  filed  for  record  by  defendant  John 
Meek  and  was  duly  recorded  by  the  county  clerk  of 
Josephine  County,  State  of  Oregon,  in  book  43,  at  page 
177,  thereof;  that  on  or  about  the  same  date,  during 
the  plaintiff's  absence  from  his  home,  the  said  John 
Meek  fraudulently  persuaded  Herbert  Meek  and  also 
H.  L.  Meek,  wife  of  plaintiff,  to  sign  and  execute  a 
quitclaim  deed  of  a  part  of  the  said  leased  property  to 
him;  that  the  property  which  the  said  John  Meek 
fraudulently  induced  the  said  Herbert  Meek  and  H.  L. 
Meek  to  convey  to  him  by  quitclaim  deed  was  a  portion 
of  said  leased  premises.  *  •  Plaintiff  avers  that  in 
neither  of  the  said  quitclaim  deeds  was  there  ever  any 
valid  consideration  given,  and  John  Meek  accepted 
said  deed  with  full  notice  of,  and  in  fraud  of,  plain- 
tiff's rights;  and  that  there  never  was  any  intent  on 
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part  of  plaintiff  to  legally  convey  the  said  lands  to  any 
of  the  parties,  or  any.  intent  on  part  of  plaintiff  to  sell 
and  dispose  of  said  land ;  that  after  the  said  John  Meek 
had  received  the  quitclaim  deed  to  the  said  4^^  acres 
of  land  hereinabove  described  he  immediately  there- 
after violated  the  provisions  of  the  said  lease  entered 
into  on  the  17th  day  of  Jime,  1912,  and  refused  to  com- 
ply with  the  terms  thereof,  or  to  pay  any  consideration 
named  thereon,  and  in  all  things  violated  and  abro- 
gated the  conditions  and  stipulations  contained  in  said 
lease. ' ' 

It  is  further  alleged  that  defendant  Herbert  Meek 
has  acknowledged  plaintiff's  right,  and  has  surren- 
dered that  portion  of  the  premises  not  conveyed  by 
him  to  John  Meek,  but  that  John  Meek  is  in  possession 
of  the  4%  acres  described  in  the  complaint,  claiming 
it  under  the  quitclaim  deed  from  Herbert.  The  com- 
plaint prays  for  a  decree  canceling  the  lease  and  the 
quitclaim  deed  from  plaintiff  to  John  and  Herbert,  and 
directing  a  reconveyance  of  the  land  to  plaintiff.  The 
answer  of  John  and  Mabel  Meek  denies  generally  all 
charges  of  fraud  and  persuasion  or  solicitation  on  the 
part  of  John  Meek  in  reference  to  the  making  of  the 
lease  and  deed;  that  defendants  have  violated  the 
lease;  that  the  lease  is  now  in  effect,  and  the  making 
of  any  provision  on  the  part  of  defendants  to  cancel 
the  quitclaim  deed  made  by  plaintiff  to  John  and  Her- 
bert ;  and  by  way  of  separate  answer  it  is  alleged  that 
John  Meek  is  about  28  years  of  age;  that  for  many 
years  before  his  marriage  he  lived  in  the  vicinity  of 
plaintiff,  worked  on  his  father's  farm  and  for  wages, 
and  delivered  over  to  plaintiff  his  wages  to  aid  in  the 
support  of  his  family,  purchasing  supplies  for  the 
family  out  of  his  earnings,  and  being  in  all  things  a 
dutiful  son ;  and  that  on  the  17th  day  of  June  plaintiff 
leased  to  him  and  Herbert  Meek  the  land  in  contro- 
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versy.  Then  follow  allegations  to  the  effect  that  rely- 
ing upon  said  quitclaim  deed  defendant  John  Meek  and 
his  wife  Mabel  conveyed  to  Herbert  Meek  the  40  acres 
in  controversy,  and  thereupon  Herbert  Meek  and  H.  L. 
Meek,  wife  of  G.  W.  Meek,  to  complete  the  agreement, 
executed  their  deed  to  the  4%  acres ;  that  relying  upon 
the  representations  of  plaintiff  that  he  made  his  deed 
as  an  absolute  conveyance  these  defendants  have 
erected  buildings  thereon,  paid  state  and  county  taxes, 
and  made  other  improvements  aggregating  in  the 
whole  more  than  $150,  which  but  for  their  belief  in 
the  truth  of  plaintiff's  representations  they  would  not 
have  done.  The  reply  put  in  issue  the  new  matter  in 
the  answer.  Upon  the  trial  there  were  findings  and  a 
decree  for  defendants,  and  plaintiff  appeals. 

Bevebsed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Durham  d  Richard  and  Mr.  William  C.  Hale, 
with  oral  arguments  by  Mr.  Durham  and  Mr.  Richard. 

For  respondents  there  was  a  brief  over  the  name  of 
Messrs.  Colvig  d  Williams,  with  an  oral  argument  by 
Mr.  George  W.  Colvig. 

Mb.  Justice  MoBbide  delivered  the  opinion  of  the 
court. 

1.  Plaintiff's  own  testimony  is  to  the  effect  that, 
while  suffering  from  a  severe  injury,  and  fearing  that 
his  family  would  come  to  want  on  accoimt  of  his  in- 
ability to  work,  he,  at  the  solicitation  of  John  Meek, 
executed  a  lease  of  the  property  in  question  to  John 
and  Herbert  for  a  period  of  10  years.  The  subsequent 
transactions  are  thus  narrated  by  plaintiff : 

**Well,  state  under  what  conditions  you  come  to 
make  tiiat  quitclaim  deed. 
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**A.  Well,  Johnnie  come  to  me  when  I  was  to  the 
Michigan  mine  and  wasnH  able  to  work  yet,  come  to 
me  and  told  me  that  Bill  Fields  and  Carrie,  it  was — 
that  is  a  son-in-law  of  mine,  and  was  going  to  jump  on 
to  him  and  sue  him  for  leasing  the  place  for  10  years, 
and  said  they  was  mad  at  him  and  going  to  take  it  to 
court,  and  said  Bailey  told  him  the  best  thing  for  me 
to  do  was  make  a  quitclaim  deed,  and  could  hold  it, 
and  he  said  he  didn't  have  to  have  it  recorded,  and 
could  whip  them  with  the  deed,  and  Johnnie  and  Her- 
bert agreed,  fair  and  square  with  me,  that  they  would 
not  put  it  on  record,  and  would  keep  it  only  for  a  whip 
over  them,  and  whenever  the  time  was  up,  it  would  be 
burned,  and  there  would  be  no  blot  on  my  record  here 
at  the  Coimty  Court ;  that  I  would  not  have  to  go  be- 
fore any  County  Court  to  get  my  deed  back.  That 
was  the  agreement.  After  my  other  son-in-laws  found 
out  I  was  deeding  it  to  Herbert  and  Johnnie,  they  come 
to  me — Johnnie  did  and  Herbert — and  Johnnie  come 
to  me  and  talked  it  over  and  come  to  me.  I  was  run- 
ning a  horse,  and  I  walked  over  to  Johnnie's  camp 
with  crutches,  and  we  talked  it  over,  and  then  we 
agreed  to  it,  and  Johnnie  said  he  would  go  over  and 
have  Bailey  over  and  acknowledge  that  deed;  they 
would  come  over  and  get  me  with  a  rig  and  have  it 
acknowledged. 

*'Q.  Who  was  present  when  you  had  that  conversa- 
tion! 

**A.  Just  Herbert  and  Johnnie  and  I;  that  was  to 
be  a  secret  between  us ;  that  was  to  be  kept,  that  one, 
as  an  absolute  secret.  I  didn't  want  to  see  them 
thro  wed  out.  He  says,  *Papa' — he  always  called  me 
— 'if  we  go  to  work  and  clear  it  and  make  something 
of  it,  those  other  fellows  will  jump  on  to  me';  and  I 
says,  *I  will  not  stand  that.  I  would  rather  see  you 
boys  have  it  than  anybody,  and  I  will  fix  that  deed  so 
they  can't  throw  you  off';  and  we  agreed  to  that. 

*  *  Q.  Under  that  agreement  they  were  to  hold  it  how 
long! 

'*A.  For  10  years,  until  the  lease  run  out,  and  then 
we  was  to  bum  the  deed  and  destroy  it,  and  nothing 
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to  be  done  with  it  and  if  they  wasn't  forced  to  they 
would  not  let  anybody  see  it  except  the  man  I  acknowl- 
edged it  before,  W.  S.  Bailey. 

*  *  Q.  State  whether  or  not,  when  Johnnie  first  made  a 
proposition  to  you  to  execute  a  quitclaim  deed,  you 
agreed  to  it. 

''A.  Why,  I  told  him  I  didn't  think  that  was  neces- 
sary, and  he  said  he  thought  it  was;  that  they  would 
put  him  to  a  lot  of  bother.  That  is  the  only  way  he 
could  see,  and  he  would  not  like  to  take  hold  of  it,  and 
they  would  see  that  I  and  the  family  would  not  want 
for  anything,  and  I  didn't  think  at  the  time  I  would 
ever  be  able  to  work  and  they  said : '  We  will  look  after 
the  family  and  see  you  have  as  good  as  we  have  got, 
and  pay  all  of  the  taxes  and  ditch  assessments  and 
telephone  assessments.  We  will  take  the  place  and  run 
it  and  give  you  one  third  for  it';  and  we  wasn't  very 
particular  about  it,  for  the  simple  reason  it  was  two 
sons,  and  the  only  two  sons,  I  had  out  of  ten  children, 
and  I  didn't  think  they  would  do  me  any  dirt,  I  had 
all  the  confidence  in  the  world  with  the  boys.  •  * 

**Q.  At  the  time  you  made  that  deed  that  has  just 
been  offered  in  evidence,  what  was  your  physical  con- 
dition ! 

**A.  It  was  bad. 

**Q.  You  say,  you  were  unable  to  work  at  that  timet 

**A.  I  was  unable  to  do  a  day's  work  at  that  time, 
I  could  do  a  little  work,  but  very  little.  I  tried  to  work, 
and  had  to  give  it  up.  •  • 

*  *  Q.  You  knew  perfectly  what  you  were  doing  when 
you  signed  that  deed? 

**A.  Why,  yes. 

* '  Q.  Your  mind  was  all  right  T 

'*A.  My  mind  was  all  right.  *  • 

**(By  the  Court:)  Q.  Mr.  Meek,  I  noticed  in  your 
complaint  that  you  alleged  this  deed  was  given  at  the 
time  when  John  came  to  you  and  represented  to  you 
that  he  was  afraid  you  would  get  in  debt  and  involved 
so  that  it  would  jeopardize  the  boys'  interest. 

*'A.  I  was  already  in  debt  at  the  time,  doctor  bills 
and  store  bills,  when  I  got  hurt. 
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VQ.  I  understand;  but,  as  I  understand  your  testi- 
mony to-day,  John  came  to  you  and  represented  to  you 
that  he  was  afraid  the  Fields  would — 

**A.  Well,  Johnnie  did;  he  came  to  me  and  told  me 
that  he  was  afraid  Fields  would  jump  on  to  them,  not 
on  to  me,  but  on  to  them,  about  the  lease. 

**Q.  But  your  complaint  alleges  Johnnie  came  to  you 
and  said  he  was  afraid  you  would  get  in  debt. 

**A.  Well,  that  is  just  what  Johnnie  told  me. 

*  *  Q.  Well,  which  did  he  tell  you  that  Fields  would  go 
for  them  f 

'*A.  He  told  me  both;  he  said  'If  you  don't  do  that, 
they  will  jump  on  to  us  and  throw  us  out  of  court.'  '' 

Herbert  Meek  testified,  in  substance : 

**  After  we  signed  the  lease  John  wanted  a  quitclaim 
deed.  As  near  as  I  can  remember  he  (John)  told  my 
father  that  we  would  take  care  of  the  family  then  and 
see  that  they  did  not  want  for  anything,  and  sign  the 
land  back  to  him  at  the  end  of  10  years,  and  that  we 
would  not  put  it  on  record,  no  deed  on  record  or  noth- 
ing. •  •  He  said  he  wanted  it  for  protection.  He  said 
Bill  Fields  was  going  to  jump  on  us  and  throw  us  out 
of  the  lease,  and  if  we  had  a  deed  it  would  protect  us 
in  it.  *  *  The  deed  was  to  stand  for  10  years ;  provided 
we  kept  our  lease  up. ' ' 

Mrs.  Hanna  L.  Meek,  wife  of  plaintiff,  testified  that 
after  the  quitclaim  deed  was  made  John  said  in  her 
hearing  that  they  were  to  hand  it  back  at  the  end  of 
10  years ;  that  the  deed  was  out  at  the  end  of  10  years. 
J.  L.  York,  who  is  the  only  witness  for  plaintiff  who  is 
not  in  any  way  related  to  the  parties,  testifies  upon  this 
branch  of  the  case  as  follows : 

*'Q.  Did  you  have  any  conversation  with  him  [refer- 
ring to  John] ! 
'*A.  About  the  land! 

*  *  Q.  About  the  lots  and  the  land. 
**A.  Yes;  he  was  telling  me. 

'*Q.  Now  state  just  what  he  told  you. 
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*'A.  Well,  he  told  me  that,  he  says,  'I  heard  we  got 
a  quitclaim  deed  to  this  piece  of  ground/  *Now,'  he 
says,  *  don't  you  think  that  is  better  still  T'  I  says, 
'Did  George  deed  it  to  you!*  and  he  said,  *Yes.' 
*  Well,*  I  says,  'then  you  fellows  got  a  pretty  good  thing 
if  you  have  got  a  thousand  dollars  a  piece  anyhow.* 
'No,'  he  says,  'we  can't  sell  at  the  end  of  10  years'; 
he  says,  'we  can't  sell  it  at  the  end  of  10  years;  we 
agreed  to  give  it  back';  he  said,  'I  and  Herbert  both.' 
'  Well, '  he  says, '  the  way  I  look  at  it,  we  will  clear  the 
bottom  up  over  there,  and  get  some  cows  and  put  on 
over  there,  and  the  way  I  look  at  it,  I  can  get  enough 
out  of  it  to  buy  me  a  damned  nice  little  place  anyhow'; 
he  says,  'Papa  is  all  broke  down,  and  Mamma  is  sick, 
and  before  the  end  of  that  time  we  will  be  all  right, 
and  if  we  ain't,  we  can  make  different  arrangements 
then.'  " 

This  part  of  the  conversation  is  not  denied  by  John 
in  his  testimony.  He  denied  that  he  solicited  his 
father  to  make  the  lease,  but  claimed  that  it  was  made 
upon  his  father's  suggestion.  He  further  denied  that 
he  solicited  his  father  to  make  the  quitclaim  deed,  that 
he  ever  told  him  that  Fields  was  likely  to  make  trouble, 
or  that  he  wanted  the  deed  for  protection.  His  testi- 
mony flatly  contradicts  that  of  his  father  and  Herbert 
in  every  material  particular.  As  to  the  immediate  cir- 
cumstances attending  the  execution  of  the  deed,  his 
testimony  is  as  follows : 

"Q.  State  the  circumstances  under  which  the  quit- 
claim deed  for  the  40  acres  was  made  from  your  father 
to  you  and  Herbert;  that  is,  how  it  came  up  that  he 
deeded  it  to  you. 

"A.  Well,  he  asked — ^he  told  Herbert  and  me  that 
my — I  don't  know  whether  he  told  my  brother  or  not 
that  he  thought  he  would  deed  this  40  acres  to  us,  that 
he  was  getting  tired  of  working  at  home,  and  he  said 
he  could  make  more  taking  pictures,  and  said  he  was 
going  away,  and  said  he  might  come  back  once  in  a 
while  and  visit,  and  that  is  about  all,  he  thought. 
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*'Q.  Well,  did  he,  at  that  time,  say  anything  about 
the  effect  the  deed  would  have  on  the  lease,  the  deed  he 
afterward — 

*'A.  Why,  I  told  him  at  the  time  when  talking  about 
deeding,  and  I  didn't  see  any  use  of  doinpj  that;  let  it 
go  as  it  is ;  and  he  said  he  did  not  think  it  was  worth 
while  monkeying  with  that  any  more ;  he  said  if  he  ever 
did  want  to  farm  again,  he  would  have  the  homestead 
there,  and  after  he  got  well  enough  he  might  work  on 
that.^' 

He  testified  that  previous  to  his  marriage  all  his 
earnings,  except  what  was  necessary  to  support  him- 
self, had  been  expended  for  the  support  of  his  father 's 
family.  He  made  the  statement  that  in  1904  his  father 
collected  $40  of  his  wages  and  kept  it.  His  employer 
testified  that  he  paid  this  sum  to  plaintiff.  Plaintiff 
explains  this  by  saying  that  he  and  John  were  both 
working  for  the  same  employer,  and  that  when  he  came 
to  pay  them  for  their  labor,  he  took  this  $40  for  John, 
who  was  away  from  home,  and  gave  it  to  him  when  he 
returned.  There  is  no  other  testimony  indicating  that 
John  ever  did  anything  toward  the  support  of  the 
family  beyond  what  any  son  or  brother  would  have 
been  in  duty  bound  to  do  under  like  circumstances. 
Mabel  Meek,  the  wife  of  John,  testified  that  shortly  be- 
fore the  deed  was  executed  plaintiff  said  to  her,  in 
substance : 

**I  am  going  to  deed  my  part  of  that  40  acres  of  land 
to  the  boys,  get  out  of  it,  and  go  away  and  take  pictures. 
I  can  make  more  out  of  it  and  be  better  satisfied. '  ^ 

This  statement  is  denied  by  plaintiff,  who  says  he 
made  a  statement  similar  to  that  in  regard  to  making 
the  lease,  which  was  executed  at  the  camp  where  she 
was  staying.  Ella  Meek,  daughter  of  plaintiff,  who  is 
living  with  her  brother  John  and  seems  to  be  on  bad 
terms  with  her  father,  testified  that  in  Jime,  1912,  her 
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father  told  her  that  he  was  going  to  deed  hiw  part  of 
the  land  to  the  boys,  that  they  had  earned  it  and  needed 
it,  and  that  when  he  came  back  to  camp  after  making 
the  deed,  he  said : 

*  *  Well,  I  have  got  it  all  in  my  hands.  I  am  clear  now. 
I  will  not  have  nothing  to  bother.  I  can  go  where  I 
please.  ^ ' 

This  alleged  statement  is  denied  by  plaintiff,  who 
testifies  that  when  he  made  the  lease  he  said  to  his 
daughter : 

**The  folks  at  home  will  have  something  to  live  on 
anyway.  The  folks  will  not  suffer,  and  maybe  I  can 
make  a  living  anyway. ' ' 

He  also  testified  as  to  the  unfriendliness  of  his 
daughter,  owing  to  objections  made  by  him  to  her  con- 
duct, which  he  thought  might  have  an  unfavorable  in- 
fluence upon  the  other  children.  W.  S.  Bailey,  the 
notary  who  prepared  the  lease  and  deed,  testified  that 
plaintiff  and  his  two  sons  came  together  to  have  the 
deed  drawn  up,  and  that  when  it  was  read  to  the  par- 
ties, he  called  their  attention  to  the  fact  that  the  deed 
would  do  away  with  the  interests  under  the  lease,  and 
that  plaintiff  remarked  that  it  was  all  right;  that  the 
old  woman,  meaning  his  wife,  would  hold  her  interest, 
or  words  to  that  effect.  Plaintiff  and  Herbert  deny 
that  this  conversation  took  place,  while  John  and  his 
wife  corroborate  Bailey. 

We  have  given  practically  all  the  testimony  bearing 
upon  the  intention  of  plaintiff  in  executing  the  deed. 
It  comes  chiefly  from  members  of  the  family,  few  of 
whom  seem  to  be  entirely  fair  and  reliable.  That  they 
are  ignorant  and  prejudiced,  and  for  the  most  part  in- 
clined to  overstate  facts  in  their  favor  and  to  deny 
anything  which  they  think  may  militate  against  their 
respective  contentions,  is  plain;  but,  taking  all  the 
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circumstances  together,  we  are  disposed  to  accept  the 
statement  of  plaintiff  as  being  essentially  correct.  The 
40  acres  of  land  described  in  the  deed  was  the  only 
land  which  he  actually  owned.  It  is  true  that  he  had 
located  a  homestead  adjoining  to  which  he  had  not  yet 
obtained  title,  but  it  is  hardly  probable  that  he  would 
absolutely  convey  away  the  only  land  owned  by  him, 
and  leave  his  wife  and  younger  children  dependent  upon 
the  bounty  of  his  two  sons,  without  some  assurance 
from  them  that  they  would  be  protected.  The  mother 
of  the  boys  seems  to  be  a  fair,  straightforward  witness, 
and  her  testimony  supports  the  contention  of  her  hus- 
band. York  is  not  connected  with  the  family,  and 
there  is  nothing  to  indicate  that  he  has  any  reason  to 
color  his  testimony  in  favor  of  plaintiff,  and  unless  he 
has  committed  deliberate  perjury,  John  stated  to  him 
that  the  deed  was  to  become  ineffective  at  the  end  of 
10  years.  While  Herbert  ^s  conduct  in  some  respects 
is  not  to  be  commended,  it  was  plainly  to  his  interest  to 
have  held  on  to  the  property  and  to  have  corroborated 
his  brother  if,  in  fact,  the  agreement  was  not  as  his 
father  states  it.  That  he  has  acted  and  testified 
against  his  interest  tells  strongly  in  favor  of  the  truth- 
fulness of  his  testimony.  The  only  other  apparently 
disinterested  witness  is  Bailey,  and,  conceding  every- 
thing testified  by  him  to  be  true,  it  is  not  inconsistent 
with  the  facts  that  such  an  agreement  as  plaintiff 
claims  to  have  been  made  actually  was  made.  If  the 
agreement  and  intention  of  the  parties  were  that  the 
real  intent  of  the  deed  should  be  kept  secret,  it  is  not 
surprising  that  plaintiff  should  have  failed  to  explain 
that  intent  when  told  that  the  deed  would  render  the 
lease  nugatory.  As  a  matter  of  law,  it  would  have 
that  effect,  but  plaintiff  was  not  dealing  with  his  sons 
with  reference  to  the  strict  legal  effect  of  the  transac- 
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tion,  but  confidentially  and  with  reference  to  their  re- 
lationship to  him. 

Upon  the  whole  testimony  we  are  satisfied  that  John 
deliberately  planned  the  scheme  to  get  a  deed  for  the 
property  instead  of  a  lease,  for  the  purpose  of  over- 
reaching and  defrauding  his  father  out  of  the  title  to 
the  property,  and  this  the  law  will  not  permit  where 
the  parties  stand  in  a  confidential  relation  to  each 
other,  as  in  this  case :  Jenkins  vf  Jenkins,  66  Or.  12  (132 
Pac.  542) ;  Brison  v.  Brison,  75  Gal.  525  (17  Pac.  689, 
7  Am.  St.  Rep.  189).  These  cases  state  the  law  as  we 
view  it. 

2.  Nor  would  defendant  John  Meek  be  in  any  better 
position  if  he  had  taken  the  property,  originally  in- 
tending to  keep  his  promise  and  later  formed  and  acted 
upon  an  intention  to  break  it  and  hold  the  title.  In  a 
case  where  confidential  relations,  such  as  husband  and 
wife,  parent  and  child,  exist,  the  betrayal  of  such  a  con- 
fidence itself  raises  a  constructive  trust.  The  case  last 
cited  arose  where  a  wife  persuaded  her  sick  husband 
to  make  her  a  deed  to  his  property  upon  her  promise 
to  reconvey  to  him  if  he  should  recover  and  request  it. 
He  recovered,  but  she  did  not  reconvey.  The  court 
says: 

*  *  The  relation  of  the  parties  to  each  other,  therefore, 
was  confidential  in  fact  as  well  as  in  law.  The  plain- 
tiflf  was  induced  to  make  the  deed  by  the  confidence 
which  he  had  in  his  wife,  and  the  belief  thereby  en- 
gendered that  she  would  perform  her  promise.  But 
for  that  he  would  not  have  made  it.  The  betrayal  of 
such  confidence  is  constructively  fraudulent,  and  gives 
rise  to  a  constructive  trust.  This  is  independent  of 
any  element  of  actual  fraud:  1  Story,  Eq.  Jur.,  §§  258, 
307.  The  law,  from  considerations  of  public  policy, 
presumes  such  transactions  to  have  been  induced  by 
undue  influence:  Civ.  Code,  §  2235;  Bigelow,  Fraud 
(ed-  1888),  pp.  261,  262;  Kerr,  Fraud  and  Mistake, 
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(Bump's  Am.  ed.), p.  151 ;  Hovenden,  Fraud, p.  18.  The 
extent  and  variety  of  the  application  of  this  principle 
to  persons  in  confidential  relations  with  each  other  may 
be  seen  from  the  notes  to  the  leading  case  of  Huguenin 
V.  Basely,  2  Lead.  Cas.  Eq.,  pt.  2,  p.  1156.  From  the 
cases  there  cited,  it  will  abundantly  appear  that  while 
it  is  not  impossible  that  a  gift  between  persons  in  such 
relations  may  be  valid,  yet  that  all  such  transactions 
are  constructively  fraudulent,  and  are  only  to  be  up- 
held upon  a  showing  ^f  special  circumstances:  See, 
also.  Hatch  v.  Hatch,  9  Ves.  296.  Now,  if  this  be  so — 
if  the  law  does  not  permit  such  transactions  to  stand 
even  where  there  was  an  intention  that  the  donee 
should  have  the  property — ^how  much  more  should  it 
interpose  where,  as  here,  there  was  no  such  intention, 
but  only  an  intention  that  she  should  retain  the  sem- 
blance of  ownership  for  a  time.  We  think  the  authori- 
ties fully  bear  out  the  assertion  that  in  such  cases  a 
constructive  trust  arises,  and  that  the  statute  of  frauds 
has  no  application.*' 

We  believe  this  to  be  the  law  notwithstanding  a  dic- 
tum in  Parrish  v.  Parrish,  33  Or.  486  (54  Pac.  352), 
which  intimates  a  contrary  opinion.  In  any  case  there 
is  evidence  from  which  an  original  design  on  the  part 
of  John  to  entrap  and  defraud  his  father  may  fairly  be 
inferred. 

3.  It  is  claimed  that  there  is  a  variance  between  the 
pleadings  and  the  proof  as  to  the  false  representations 
made  by  John  to  his  father.  The  complaint  alleged,  as 
will  be  observed  from  the  statement,  that  John  repre- 
sented that  he  was  afraid  plaintiff  would  become  in- 
volved in  debt  by  reason  of  his  physical  condition,  and 
requested  that  a  deed  be  given  to  protect  his  mother 
and  himself  for  that  reason ;  whereas  the  testimony  of 
plaintiff  indicated  that  the  principal  reason  assigned 
was  a  fear  that  relatives  would  attack  the  lease.  In 
answer  to  a  question  by  the  court,  the  plaintiff  an- 
swered that  John  made  both  statements,  but  we  do  not 
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consider  the  variance  material.  The  fraud  is  not 
predicated  upon  John's  making  a  false  statement,  but 
in  procuring  the  deed  by  any  statement  true  or  false, 
with  the  intent  to  use  it  for  the  purpose  of  defrauding 
his  father.  It  is  evident  that  defendant  was  not  in  any 
way  misled  by  the  alleged  variance,  nor  deprived  of 
any  defense  which  he  might  have  made  had  the  plead- 
ings been  different ;  and,  this  being  so,  the  alleged  vari- 
ance is  immaterial:  Moore  v.  Frazer,  15  Or.  635  (16 
Pac.  869). 

TIte  decree  will  be  reversed,  and  one  entered  here 
in  accordance  with  the  prayer  of  the  complaint;  but, 
as  the  defendant  has  apparently  made  some  improve- 
ments of  a  permanent  nature,  neither  party  will  re- 
cover costs  here  or  in  the  court  below.        Bevebsed. 

Mb.  Chief  Justice  Moobe^  Mb.  Justice  Benson  and 
Mb.  Justice  Bubnbtt  concur. 


Argaed  March  1,  reversed  March  21,   1916. 

SALISBUBY  V.  GODDABD. 

(156  Pac.  261.) 

Fraud— Damages — ^Actions— Eyldence. 

1.  In  an  action  for  damages  for  misrepresentations  in  exchanging 
a  rooming-house  for  land,  evidence  that  one  of  the  defendants  after 
the  sale  suggested  that  the  premises  could  be  made  to  pay  if  run  as 
an  immoral  resort  is  improper. 

Appeal  and  Error — ^Bevlew — ^Harmless  Error. 

2.  In  such  case,  where  it  does  not  affirmatively  appear  that  the 
error  did  not  affect  the  judgment,  the  judgment  cannot,  under  Arti- 
cle VII,  Section  3,  Constitution,  as  amended  (see  Laws  1911,  p.  7), 
be  affirmed  despite  the  error. 

Fraad—Mlsrepresentatioii— Actions— Damages. 

3.  In  an  action  for  damages  for  misrepresentations  in  effecting 
an  exchange  of  a  rooming-house  for  plaintiff's  lands,  plaintiffs  ean- 
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not  recover  if  they  received  in  exchange  for  tbeir  lands  property 
equal  in  value. 

[As  to  right  of  action  for  misrepreeentation,  see  note  in  18 
AoL  St.  Rep.  655.] 

Trial — ^Beception  of  Testimony— Hearing  of  Witnesses. 

4.  Under  Section  856,  L.  0.  L.,  declaring  that  the  court  may 
stop  the  production  of  further  evidence  upon  any  particular  point 
when  the  evidence  upon  it  is  already  so  full  as  to  preclude  reason- 
able doubt,  the  court,  while  entitled  in  an  action  for  damages  which 
involved  the  values  of  property  to  limit  the  number  of  witnesses, 
should  not,  in  view  of  the  fact  that  the  estimates  of  witnesses  vary, 
limit  defendants  to  three  witnesses  as  to  the  value  of  property  de* 
livered  to  plaintiffs  in  exchange  for  land. 

From  Multnomah :  Calvin  U.  Gantbnbbin,  Judge. 
Department  1.    Statement  by  Mb.  Chief  Justicb 

MOOBE. 

This  is  an  appeal  by  the  defendants  John  B.  God- 
dard  and  A.  W.  Ehrlich  from  a  judgment  rendered 
against  them  for  $2,650.  The  plaintiffs,  Sarah  L. 
Salisbury  and  E.  P.  Salisbury,  her  husband,  in  Febru- 
ary, 1914,  owned  at  Salem,  Oregon,  a  city  lot  whereon 
was  erected  a  dwelling,  which  real  property  was  un- 
encumbered. They  had  successfully  operated  at  Olym- 
pia,  Washington,  a  rooming-house,  and,  desiring  to 
resume  such  business,  Mrs.  Salisbury  called  upon  God- 
dard,  a  real  estate  broker  at  Portland,  Oregon,  and 
made  inquiry  for  such  a  building  in  the  latter  city.  He 
directed  her  to  the  **  Hotel  Bushmark,^^  a  lease  of  the 
two  upper  stories  of  which  and  the  furniture,  etc.,  in 
the  rooms  therein,  had  been  listed  with  him  by  Ehrlich, 
the  owner  thereof,  for  sale  or  exchange.  The  landlord 
of  such  tenements  was  the  Beaver  Investment  Com- 
pany, a  corporation,  which  had  leased  them  for  a  term 
of  five  years  from  July  1,  1911,  at  $400  a  month  to 
Jacob  Cassell,  from  whom  Ehrlich,  by  mesne  transfer 
and  with  the  consent  of  the  landlord,  derived  title. 
The  furniture,  etc.,  was  hypothecated  to  that  corpora- 
tion to  guarantee  the  payment  of  the  rent  as  it  ma- 
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tured,  and  also  mortgaged  to  W.  W.  Green  to  secure 
the  payment  of  $1,500,  on  account  of  which  the  tenant 
was  required  monthly  to  pay  the  interest  and  $50  on 
the  principal.  Mrs.  Salisbury  visited  the  Hotel  Bush- 
mark,  and  was  so  pleased  with  the  location  and  pros- 
pects of  success  that  her  husband,  pursuant  to  invita- 
tion, also  called  upon  the  broker,  and  made  further 
inquiry  about  the  building.  After  several  inspections 
of  the  furniture,  furnishings,  etc.,  the  plaintiffs,  on 
February  11,  1914,  subscribed  their  names  to  a  writ- 
ing, wherein  they  offered  to  execute  to  Ehrlich  a  war- 
ranty deed  of  their  lot  for  an  assignment  of  the  lease 
and  a  transfer  of  the  personal  property.  The  value 
of  the  lot  was  estimated  in  the  writing  to  be  $3,000, 
while  the  worth  of  the  tenancy  and  the  property  stipu- 
lated to  be  accepted  was  placed  at  $4,500,  less,  however, 
the  mortgage  of  $1,500,  thus  making  the  several  ap- 
praisements equal.  Ehrlich  accepted  the  plaintiffs' 
proposal  by  a  writing  wherein  it  was  stated  the  ex- 
change should  be  made  within  five  days.  The  plain- 
tiffs, having  been  notified  of  such  acceptance,  agreed 
with  Goddard  that  an  inventory  of  the  furniture,  etc., 
should  be  made  on  a  stated  day,  but  at  the  time  so 
appointed  they  did  not  visit  the  Hotel  Bushmark,  hav- 
ing concluded  the  operation  of  the  business  would  be 
too  great  an  undertaking  for  their  limited  means. 
Goddard  thereupon  called  upon  them,  and  after  some 
conversation  and  further  assurances  on  his  part  they 
concluded  to  execute  the  deed,  and  pursuant  to  such 
solicitation,  an  exchange  of  transfers  was  made  Feb- 
ruary 18,  1914.  At  that  time  it  was  learned  that  Ehr- 
lich had  paid  on  the  chattel  mortgage  $150,  which  sum 
was  liquidated  by  the  plaintiffs.  They  took  immediate 
possession  of  the  hotel  and  operated  it  two  months. 
A  few  days  after  quitting  that  business,  the  plaintiffs, 
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without  tendering  or  offering  to  return  any  of  the  prop- 
erty which  they  had  received,  commenced  this  action. 

It  is  alleged  in  the  complaint  that  the  lot  in  Salem  at 
the  time  it  was  conveyed  to  Ehrlich  was  of  the  reason- 
able value  of  $2,500;  that  the  defendants,  conspiring 
to  defraud  the  plaintiffs  out  of  such  real  property, 
represented  to  them  that  for  four  months  immediately 
prior  to  such  conveyance  Ehrlich,  in  operating  the 
hotel,  had  made  a  monthly  net  profit  of  $150  to  $200 ; 
that  ih  order  to  effect  a  transfer  of  the  possession  of 
the  hotel,  the  defendants  represented  to  the  plaintiffs 
that  the  rental  thereof  under  the  terms  of  the  lease 
was  $250  a  month;  that,  relying  upon  such  statements, 
an  exchange  of  property  was  consummated;  that  by 
crafty  devices  the  defendants  prevented  the  plaintiffs 
from  reading  or  seeing  the  lease,  and  in  like  manner 
did  not  allow  them  to  examine  the  books  of  account, 
showing  the  extent  and  value  of  the  business  of 
the  rooming-house,  until  after  they  took  possession 
thereof;  that  such  representations  were  false,  in  that 
the  money  received  by  Ehrlich  from  the  hotel  during 
the  time  so  stated  had  been  insufficient  to  meet  the  ex- 
penses of  its  operation ;  that  the  monthly  rent  reserved 
in  the  lease  was  $400,  but  the  landlord  was  accepting 
$250  a  month,  thereby  waiving  at  sufferance  the  right 
to  demand  the  sum  stated  in  the  writing ;  that  the  value 
of  the  rooming-house  and  of  the  furniture,  etc.,  therein 
was  not  equal  to  the  mortgages  thereonj  and  that  by 
reason  of  such  false  representations  the  plaintiffs  had 
been  damaged  by  the  loss  of  their  lot  $2,500  and  $150 
paid  to  Ehrlich,  or  in  the  sum  of  $2,650. 

The  separate  answers  of  the  defendants  denied  the 
material  averments  of  the  complaint,  and  for  further 
defenses  alleged,  in  substance,  that  prior  to  the  assign- 
ment of  the  lease  and  the  transfer  of  the  furniture, 
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etc.,  the  plaintiffs  carefully  inspected  such  property; 
that  they  were  also  fully  advised  in  respect  to  the  lease, 
and  knew  that  though  it  provided  for  the  payment  of 
a  monthly  rental  of  $400,  the  landlord  was  receiving, 
and  willing  to  accept  during  the  then  financial  strin- 
gency, $250  a  month ;  and  that  the  Salem  real  property 
was,  at  the  time  the  title  was  conveyed  to  Ehrlich, 
worth  not  more  than  $1,800,  while  the  value  of  the  lease 
and  of  the  furniture  was  then  $3,500.  The  reply  put 
in  issue  the  allegations  of  new  matter  in  the  answer, 
and  the  cause,  being  tried,  eventuated  as  hereinbefore 
stated.  Reversed  and  Remanded. 

For  appellants  there  was  a  brief  with  an  oral  argu- 
ment by  Mr.  Julius  N.  Hart. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  W.  H.  Hallam  and  Mr.  Charles  E.  McCulloch, 
with  an  oral  argument  by  Mr.  Hallam. 

Opinion  by  Mr.  Chief  Justice  Moore. 

1.  It  is  not  alleged  in  the  pleadings,  nor  does  it  ap- 
pear from  the  testimony  given  at  the  trial,  what  dis- 
position the  plaintiffs  made  of  the  lease  or  of  the  fur- 
niture and  furnishings  of  the  hotel.  As  witnesses  they 
severally  testified  in  support  of  the  averments  of  the 
complaint.  On  cross-examination  Mr.  Salisbury  was 
asked  if,  prior  to  the  commencement  of  the  action,  he 
had  ever  made  any  complaint  to  either  of  the  defend- 
ants, in  regard  to  the  lease  and  the  property  which  he 
had  received.    He  answered: 

*'Well,  after  the  bargain  was  concluded  I  had  occa- 
sion to  go  to  the  Mr.  Goddard 's  office,  *  *  and  when  I 
went  into  the  room  Mr.  Goddard  says  to  me,  'What  is 
the  matter,  Salisbury?  What  makes  you  look  so  dis- 
heartened?   What  is  the  trouble?'  he  says,  'You  look 
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worried.'  'Well/  I  says,  'that  proposition  up  there 
don't  look  good  to  me.  I  am  afraid  we  are  going  to 
lose  out.  I  am  afraid  the  old  lady  and  I  are  going  to 
lose  out  on  it.  It  don't  look  good.'  That  is  tiie  com- 
plaint I  made. 
*'Q.  How  long  had  you  had  the  place  thent 
'*A.  Probably  a  week  or  ten  days,  or  something 
along  there. ' ' 

On  redirect  examination,  this  witness  was  asked  by 
his  counsel: 

''In  this  conversation  that  you  were  talking  about  a 
few  minutes  ago,  did  Mr.  Goddard  tell  you  how  you 
could  make  any  money  on  the  place  1 ' ' 

To  this  question  the  defendants'  counsel  objected 
on  the  ground  that  the  advice  sought  to  be  attributed 
to  Goddard  was  given  after  an  exchange  of  the  prop- 
erty was  consummated,  and,  this  being  so,  any  remarks 
then  made  by  him  were  incompetent,  irrelevant,  and 
immaterial.  The  objection  was  overruled  and  an  ex- 
ception allowed,  whereupon  the  witness  replied : 

"When  I  started  to  go  home  Mr.  Goddard  took  his 
overcoat  and  wanted  to  go  along  with  me  down  the 
elevator,  and  he  says,  'Mr.  Salisbury,'  he  says,  'you 
want  to  get  a  lot  of  girls — some  girls  there.  That  is 
the  way  to  make  it  pay. '  I  says, '  We  don 't  do  business 
that  way.'  I  says,  'If  we  can't  make  an  honest  living 
without  that  kind  of  work,  we  don't  want  to  run  a 
rooming-house.'  " 

The  defendants'  counsel  thereupon  moved  to  strike 
out  such  answer  for  the  reasons  stated  in  the  objection 
interposed  to  the  preceding  inquiry,  but  the  motion  was 
denied  and  an  exception  allowed. 

Mr.  Goddard,  as  a  witness  in  his  own  behalf,  tes- 
tified in  support  of  the  averments  of  the  answers,  con- 
tradicting many  statements  attributed  to  him  by  the 
plaintiffs.    On  direct  examination  he  was  asked: 
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• 

**Mr.  Salisbury  testified  that  you  advised  him  to  get 
some  girls  up  there  in  the  house.  Mr,  Goddard,  what 
is  the  fact  about  that?" 

The  witness  replied : 

*'No;  I  never  done  that.  I  have  never  done  that  in 
any  instance.*' 

2.  It  is  believed  that  in  denying  the  motion  of  de- 
fendants' counsel  to  strike  out  Mr.  Salisbury's  answer 
respecting  the  advice  asserted  to  have  been  given  to 
him  by  Mr.  Goddard,  as  hereinbefore  quoted,  a  very 
prejudicial  error  was  committed.  The  question  by 
which  it  was  sought  to  elicit  Mr.  Goddard 's  advice 
might  not  have  suflSciently  called  the  attention  of  the 
court  to  the  importance  of  the  inquiry,  so  that  from 
the  form  of  the  question  it  could  be  determined  that 
the  answer  would  necessarily  be  improper.  When, 
however,  Mr.  Salisbury  detailed  the  purported  advice 
which  he  had  received,  the  suggestion  was  thereby 
made  known  to  the  jury  that  by  bringing  prostitutes 
into  the  hotel  for  immoral  purposes,  more  money  might 
be  obtained  by  such  salacious  pursuit  than  by  keeping 
roomers  who  were  noted  for  their  probity.  The  minds 
of  virtuous  men  who  are  called  upon  to  try  an  issue 
of  fact  must  necessarily  be  excited  by,  and  their  repug- 
nance aroused  toward,  a  party  to  an  action  who  would 
advise  another  party  thereto  that  the  prosecution  of 
a  legitimate  business  might  be  enhanced  and  its  finan- 
cial success  assured  by  a  resort  to  the  disreputable 
means  asserted  to  have  been  suggested  in  this  instance. 
The  advice  so  imputed  to  Goddard,  whether  true  or 
false,  was  made  after  an  exchange  of  the  property 
was  consummated.  It  did  not  induce  the  plaintiffs  to 
make  the  transfer,  and  hence  the  suggestion  was  imma- 
terial. Aside  from  this,  however,  the  remark  was  ex- 
tremely prejudicial,  in  that  it  brought  into  the  case  an 
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• 

irrelevant  matter,  well  calculated  to  provoke  the  jurors 
and  to  induce  an  adverse  finding  by  them.  In  refusing 
to  strike  out  Mr.  Salisbury's  answer  to  the  inquiry  so 
objected  to,  an  error  was  committed.  From  a  care- 
ful consideration  of  the  entire  testimony,  a  transcript 
of  which  has  been  brought  up,  it  cannot  be  aflSrma- 
tively  said  that  the  judgment  appealed  from  should 
be  affirmed  notwithstanding  the  error  thus  committed ; 
and,  such  being  the  case,  the  rule  prescribed  by  Sec- 
tion 3,  Article  VII,  of  the  Constitution  of  Oregon,  as 
amended,  cannot  be  applied. 

3.  In  view  of  the  conclusion  thus  reached,  it  is 
deemed  essential  to  consider  another  alleged  error  in 
order  to  prevent  its  recurrence  at  a  retrial  of  this 
cause.  It  will  be  remembered  that  this  was  not  a  suit 
for  rescission,  but  is  an  action  at  law  to  recover  dam- 
ages. If,  therefore,  the  plaintiffs  received  property 
of  equal  value  of  the  lot  which  they  conveyed,  and  the 
money  they  paid,  they  were  not  injured  and  sustained 
no  damages:  Van  de  Wiele  v.  Garbade,  60  Or.  585  (120 
Pac.  752) ;  Robertson  v.  Frey,  72  Or.  599  (144  Pac. 
128). 

4.  Though  the  cause  was  tried  upon  the  theory  of  a 
recovery  of  damages,  it  is  contended  by  defendants* 
counsel  that  an  error  was  committed  in  limiting  the 
number  of  witnesses  whose  testimony  tended  to  sub- 
stantiate or  disprove  such  issue.  The  statute  pre- 
scribing the  mode  of  controlling  interrogatories  also 
provides : 

**The  court,  however,  may  stop  the  production  of 
further  evidence,  upon  any  particular  point,  when  the 
evidence  upon  it  is  already  so  full  as  to  preclude  rea- 
sonable doubt":  Section  856,  L.  0.  L. 

After  hearing  the  testimony  of  three  witnesses  pro- 
duced by  the  defendants  as  to  the  values  of  the  respec- 
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tive  properties  which  had  been  exchanged,  the  court 
inquired  of  their  counsel  how  many  more  witnesses 
they  desired  to  call  upon  that  issue.  Being  informed 
that  the  testimony  of  five  or  six  more  would  be  offered, 
the  court  remarked  that  the  sworn  declaration  of  so 
many  would  not  be  heard.  The  defendants'  counsel 
thereupon  called  another  witness  in  order  to  make  an 
offer  of  proof  upon  such  issue,  whereupon  the  court 
refused  to  hear  any  further  testimony  on  that  subject, 
and  an  exception  to  such  ruling  was  reserved. 

In  St,  Louis,  M.  &  S.  E.  R,  Co,  v.  Aubv^hon,  199  Mo. 
352  (97  S.  W.  867,  116  Am.  St.  Rep.  499,  8  Ann.  Cas. 
822,  9  L.  R.  A.  (N.  S.)  426,  428),  which  was  an  action 
to  determine  the  amount  of  damages  which  should  be 
paid  on  the  condemnation  of  land,  the  court  limited  the 
number  of  witnesses  on  that  subject  to  four  on  a  side, 
promulgating  the  rule,  when  the  plaintiff's  third  wit- 
ness on  that  question  was  under  examination,  and  it 
was  ruled  that  reversible  error  was  thereby  committed. 
The  reason  there  given  for  the  conclusion  thus  reached 
is  so  cogent  that  a  lengthy  extract  from  the  opinion 
will  be  made.  In  deciding  that  case  Mr.  Justice  Lamm 
remarks : 

**0n  collateral  and  incidental  issues,  as,  for  example, 
the  general  reputation  of  a  witness,  or  an  issue  upon 
a  motion  for  a  change  of  venue,  or  for  costs,  etc.,  it  is 
a  wise  and  a  settled  rule  to  allow  trial  courts  wide  dis- 
cretion ;  and  error  predicated  upon  the  exercise  of  such 
discretion  should  be  palpable  and  manifest  to  be  held 
prejudicial.  Nor  will  we  lay  down  any  hard-and-fast 
rule  circumscribing  the  power  of  trial  courts,  in  the 
economy  of  time  and  dispatch  of  business,  to  put  some 
reasonable  bounds  on  the  introduction  of  witnesses  on 
a  main  issue  in  a  civil  suit,  especially  so  where  the  evi- 
dence on  a  single  point  is  not  controverted,  or  where 
it  is  distinctly  cumulative  in  quantity  and  quality.  But 
evidently  the  matter  should  be  approached  with  cau- 


602  Salisbury  v.  Goddard.  [79  Or. 


tion,  and  an  arbitrary  rule,  allowing  four  witnesses  to 
a  side  in  a  damage  suit  upon  the  issue  of  damage  or 
no  damage,  cannot  be  defended.  Much  less  can  it  be 
defended  when  the  rule  is  made  and  applied  (as  here) 
after  three  witnesses  have  been  placed  upon  the  stand 
by  one  party.  Picking  and  choosing  become  a  vital 
matter  under  such  rule,  and  even-handed  justice  re- 
quires that  both  parties  have  fair  forewarning  and  the 
full  privilege  to  pick  and  choose.  This  privilege  was 
denied  plaintiff,  and  thereby  defendant  had  a  distinct 
advantage,  because,  after  the  rule,  plaintiff  had  but 
one  choice,  while  defendant  had  four.  But,  on  prin- 
ciple, the  rule  was  arbitrary,  and,  we  think,  unrea- 
sonable. Defendant's  damage  might  be  composed  of 
many  elements,  and  one  witness  might  be  qualified  on 
one  element  and  another  witness  on  another.  Not  only 
so,  but  there  is  a  great  difference  between  witnesses; 
and  counsel,  however  wisely  they  may  select,  may  ride 
to  a  fall  on  a  given  witness.  His  manner  may  be  dis- 
appointing on  the  witness-stand, , his  capacity  to  tell 
what  he  knows  may  have  been  miscalculated,  his  voice 
may  lack  a  note  of  sincerity ;  he  may  not  stand  the  fire 
of  a  searching  cross-examination;  a  yawn,  a  furtive 
glance  of  the  eye,  a  shrug  of  the  shoulders,  impatient 
or  impertinent  remarks,  a  foolish  reason  given,  or  any 
one  of  many  other  supposable  lapses  or  inadvertences, 
may  destroy  or  weaken  the  value  of  human  testimony, 
and  neither  court  nor  counsel  have  the  prescience  to 
say  in  advance  that  justice  will  be  met  by  an  arbitrary 
assignment  of  four  witnesses  to  a  side  on  a  contro- 
verted question  of  damages  in  a  cause  that  would  sus- 
tain a  verdict  of  $8,000. 

*  *  We  are  cited  to  no  case  by  respondent  that  sustains 
such  rule.  In  fact,  the  theory  suggested  by  respond- 
ent upon  which  the  assignment  of  error  should  be  dis- 
allowed is  that  the  motion  for  a  new  trial  does  not 
cover  the  point;  but  we  do  not  read  and  construe  the 
motion  that  way,  and  we  think,  on  both  reason  and 
authority,  error  was  committed  in  making  and  apply- 
ing that  rule  in  this  case.  In  one  reported  case,  in- 
volving damages  under  the  exercise  of  the  right  of  emi- 
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nent  domain  {Chicago,  M.  <&  St.  P.  R.  Co.  v.  Baker,  102 
Mo.  563  [15  S.  W.  64]),  '60-odd  witnesses  were  intro- 
duced.^ The  phrase  'odd  witnesses'  in  that  instance 
(though  not  always)  referring  to  number  rather  than 
to  singularity.  The  jury  are  the  sole  and  exclusive 
judges  of  the  weight  of  the  testimony.  With  that  the 
trial  court  has  nothing  to  do  during  the  trial.  If,  then, 
the  trial  judge  may,  without  any  cause  shown,  project 
his  will  arbitrarily  into  the  number  of  witnesses  on  the 
crucial  point  in  the  case,  he  may,  by  that  token,  entirely 
foreclose  the  weight  of  the  evidence,  and  thus  indi- 
rectly do  what  he  may  not  directly  do,  to  wit,  interfere 
in  a  realm  where  the  jury  reign  supreme;  and,  whUe 
we  would  not  want  to  say  that  a  trial  judge  must  su- 
pinely and  indefinitely  sit  with  folded  arms  to  hear  a 
cloud  of  witnesses  spin  out  evidence  upon  the  same 
point,  yet  there  was  no  such  threatened  abuse  in  this 
case,  and  the  precedent  established  by  the  learned 
judge  nisi  ought  not  to  be  sustained.  There  may  be 
conflict  in  the  authorities,  but  the  weight  of  judicial 
opinion  and  the  quality  of  reasoning  advanced  there- 
for lie  with  the  view  herein  expressed.'* 

See  the  numerous  authorities  there  cited  in  support 
of  the  language  thus  employed. 

Where  the  determination  of  an  issue  of  fact  by  a 
jury  involves  the  consideration  of  a  question  about 
which  persons  cannot  materially  differ,  the  court  would 
undoubtedly  be  justified  in  limiting  the  witnesses  to  a 
reasonable  number.  If  the  production  of  further  evi- 
dence cannot  be  limited,  upon  any  particular  point, 
unless  the  testimony  received  is  already  so  full  as  to 
preclude  reasonable  doubt,  as  specified  in  Section  856, 
L.  0.  L.,  it  might  seem  to  follow  that  the  power  of  a 
court  to  restrict  the  number  of  witnesses  is  practically 
denied,  for  the  jury,  and  not  the  court,  must  determine 
the  weight  of  the  evidence,  not  from  the  number  of 
witnesses  produced  on  either  side,  but  from  the  intrin- 
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sic  value  of  their  testimony.    A  text-writer  discussing 
this  subject  observes : 

*'It  has  become  almost  a  maxim  that  witnesses  are 
not  counted,  but  that  their  testimony  is  weighed*': 
Jones,  Ev.  (2  ed.),  §  900. 

A  determination  of  the  measure  of  damages  alleged 
to  have  been  sustained  in  any  manner  by  a  party  neces- 
sarily  depends  upon  the  opinion  of  witnesses  as  to 
the  extent  of  the  injury.  These  estimates  are  usually 
quite  inharmonious,  and  the  number  of  witnesses  neces- 
sary to  establish  the  truth  of  the  issue  ought  to  be  such 
as  reasonably  to  enable  the  jury  to  obtain  from  their 
testimony  a  word  picture  of  the  entire  facts  upon  which 
their  verdict  depends.  This  aggregate  representation 
may  be  blurred  by  bias,  stained  by  prejudice,  or  blotted 
by  interest,  but  such  a  delineation  should  be  permitted 
by  the  court  as  will  enable  the  jury,  by  proper  develop- 
ment, to  change  the  indistinct  image  into  an  actual  por- 
trayal of  the  real  facts.  This  cannot  well  be  done  in 
the  consideration  of  a  question  embracing  the  quantum 
of  damages,  unless  a  suflScient  number  of  witnesses  are 
allowed  to  testify  on  the  subject.  What  that  number 
should  be  in  every  instance  cannot  be  determined  in 
advance,  and  must  necessarily  depend  upon  the  degree 
of  intricacy  involved  in  the  issue  and  the  extent  of  the 
items  constituting  the  subject  matter.  The  correct 
number  must  depend,  in  a  great  measure,  upon  the  trial 
court's  discretion,  which  will  not  be  reviewed  where 
the  fact  sought  to  be  established  is  not  in  dispute,  or 
is  cumulative,  or  merely  collateral  to  the  main  issue, 
and  only  when  it  satisfactorily  appears  on  appeal  that 
the  number  of  witnesses  has  been  unduly  limited,  or 
the  restriction  imposed  during  the  trial  and  without 
adequate  notice  to  the  parties :  Jones,  Ev.  (2  ed.),  §  900. 

If  the  number  of  witnesses  had  been  prescribed  be- 
fore the  trial  began,  so  that  the  parties  might  have  had 
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timely  information  thereof,  or  had  there  been  a  rea- 
sonable rule  of  the  court  on  the  subject,  less  injury 
might  possibly  have  resulted,  for  in  such  case  coun- 
sel could  have  made  a  proper  selection  of  their  wit- 
nesses, thereby  presenting  the  strongest  case  possible. 
In  actions  to  recover  damages,  involving  complicated 
issues,  no  rule  of  court  can  be  adopted  that  will  remain 
immutable,  and  yet  fairly  meet  the  requirements  of  all 
cases,  nor  can  the  number  of  witnesses  in  such  actions 
be  limited  at  the  commencement  of  a  trial  and  dispense 
justice  to  each  party  who  is  entitled  to  a  reasonable 
time  in  which  fairly  to  present  his  theory  of  the  case. 
Rules  previously  promulgated  and  orders  made  at  the 
beginning  of  a  trial,  to  facilitate  the  dispatch  of  busi- 
ness, unless  such  precepts  are  quite  liberal,  must  occa- 
sionally be  departed  from  so  as  to  subserve  the  rights 
of  the  parties.  A  sense  of  fairness  will  prompt  a  court 
so  to  regulate  the  trial  of  a  cause  as  to  afford  to  each 
party  a  reasonable  time  and  proper  opportunity  to  pre- 
sent his  side  of  the  case  for  consideration.  No  court, 
however,  is  expected  sluggishly  to  sit  and  patiently  to 
listen  to  all  cumulative  testimony  that  may  be  offered, 
even  in  an  action  to  recover  damages,  for  to  do  so  would 
unduly  delay  trials  and  practically  subvert  justice. 
The  proper  mean  between  the  extremes  in  these  sup- 
posed cases  should  be  ascertained  by  a  court  in  the  trial 
of  such  actions.  The  number  of  witnesses  allowed 
herein  appears  to  have  been  unduly  limited. 

For  the  error  committed  in  refusing  to  strike  out 
the  testimony  of  Mr.  Salisbury,  as  to  the  advice  pur- 
ported to  have  been  given  him  by  Mr.  Goddard,  the 
judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial.  Bevebsed  and  Remanded. 

Mb.  Justice  Benson,  Mb.  Justice  Bubnett  and  Mb. 
Justice  McBiudb  concur. 
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ALLEN  V.  McNEELAN.* 

(15«  Pac.  274.) 

Fnuid— False  Beinreseiitatioiis  as  to  Value. 

1.  On  an  exchange  of  farm  land  for  city  property,  defendant's 
statement  as  to  the  value  of  his  property  was  not  fraud  upon  which 
an  action  for  deceit  could  be  predicated  where  he  did  not  attempt 
to  prevent  plaintiffs  from  making  a  full  investigation;  and  they  did 
examine  the  property,  since,  to  amount  to  fraud,  representations  as 
to  value  mnst  be  coupled  with  some  untrue  or  misleading  statement 
of  fact  used  to  reinforce  the  opinion,  aud  the  person  alleged  to  have 
been  defrauded  must  be  thereby  induced  to  forego  further  inquiry 
as  to  the  worth  of  the  property. 

Fraud— False  Bepresentatioiis  as  to  Value — ^Failure  to  Ezerdsa  Oare. 

2.  At  the  time  plaintiff  exchanged  farm  lands  for  property  in 
Portland  he  knew  people  in  Portland  other  than  defendant,  and  after 
the  trade  was  made  and  he  became  dissatisfied  he  had  different  real 
estate  men  look  at  the  property,  and  ascertained  that  it  could  not 
be  sold  for  the  amount  of  encumbrances  against  it.  He  claimed  that 
defendant  misrepresented  its  value.  Held  that,  as  all  the  avenues 
of  inquiry  which  he  afterward  pursued  were  open  to  him  as  well  be- 
fore the  exchange  as  afterward,  the  court  did  not  err  in  granting  a 
new  trial  on  the  ground  that  plaintiff  did  not  exercise  ordinary  care 
for  his  own  protection. 

Beleaso— ''Consideration'' — ^Necessity  of  Benefit  to  Beleasor. 

3.  Plaintiff  claimed  that  he  was  induced  to  exchange  farm  land 
for  city  property  owned  by  defendant  by  defendant's  misrepresen- 
tation of  the  value  of  the  property.  Real  estate  agents  employed  by 
him  to  find  a  purchaser  for  his  land  bad  promised  that  they  would 
procure  him  a  loan  on  the  city  property  after  the  exchange  was 
made.  They  were  unable  to  do  this,  and  agreed  to  return  a  note 
held  by  them  and  pay  plaintiff  $250  in  settlement  of  his  claim  against 
them  for  damages.  They  returned  the  note  and  paid  him  $25,  but 
claimed  they  were  unable  to  meet  the  remainder  of  their  obligation, 
and  stated  they  would  endeavor  to  get  defendant  to  pay  part  of  it. 
Defendant  was  interviewed  and  promised  to  pay  $300  if  plaintiffs 
would  release  him  from  all  claims  or  causes  of  action  arising  out  of 
the  exchange,  and  plaintiff  accordingly  executed  a  release  to  de- 
fendant and  the  real  estate  agents  and  received  the  promised  pay- 
ment; the  money  being  furnished  by  the  agents  and  afterward  repaid 
by  defendant.  Held  that,  though  plaintiff  received  no  more  than 
what  the  agents  had  already  agreed  to  pay  him,  there  was  neverthe- 
less a  consideration  for  the  release  of  defendant,  consisting  of 
defendant's  payment  of  a  part  of  the  debt  of  the  real  estate  agents, 
since,  to  constitute  a  "consideration"  for  a  contract  or  promise,  it 

*0n  the  right  to  rely  on  representations  as  to  value,  see  note  in 
37  L.  B.  A.  605. 

On  statements  as  to  value  as  a  fraud,  see  note  in  36  L.  B.  A.  418, 
436.  Bepostee, 
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Ib  not  absolatelj  neeessary  that  a  benefit  should  a4*enie  to  the  person 
making  the  promise,  and  it  is  sufficient  that  something  valuable  flowa 
from  the  person  to  whom  it  is  made,  and  that  the  promise  is  the  in- 
ducement to  the  transaction. 

[As  to  liability  of  vendor  of  real  estate  for  false  representa- 
tions innocently  made,  see  note  in  Ana.  Oas.  191SC,  78.] 

From  Multnomah :  James  W.  Hamiltoii,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bubnett, 

The  plaintiffs,  James  W.  Allen  and  Olive  G.  Allen, 
hnsband  and  wife,  allege  themselves  to  be  owners  in 
fee  simple  of  a  Polk  County  farm,  which  they  say  was 
worth  $16,000  and  was  mortgaged  for  $8,000.  The  de- 
fendant owned  property  in  Portland  subject  to  city 
improvement  liens  approximating  $1,000.  They  aver 
that  about  November  29,  1912,  the  defendant,  C.  H. 
McNeelan,  proposed  to  exchange  his  Portland  holdings 
for  the  Polk  County  farm,  encumbered  as  it  was,  on 
condition  that  they  would  give  back  to  him  a  first  mort- 
gage on  the  Portland  premises  for  $8,500.  The  charge 
of  fraud  made  by  the  plaintiffs  against  the  defendant 
and  upon  which  they  count  for  recovery  is  contained 
in  this  allegation  of  the  complaint: 

**That  prior  to  and  on  said  29th  day  of  November, 
1912,  defendant  offered  and  proposed  to  exchange  his 
said  property  for  the  property  hereinabove  described 
as  belonging  to  plaintiffs,  upon  the  following  terms  and 
conditions,  to  wit :  That  in  exchange  for  his  said  prop- 
erty defendant  would  receive  a  conveyance  of  plain- 
tiffs' said  property  subject  to  the  above-described 
encumbrance  of  $8,000,  plaintiffs,  however,  upon  the 
conveyance  to  them  of  defendant's  property,  to  exe- 
cute and  deUver  back  to  defendant  a  first  mortgage 
on  said  premises  in  the  sum  of  $8,500;  that  for  the 
purpose  and  with  the  intent  of  inducing  plaintiffs  to 
exchange  their  said  property  for  the  property  of  de- 
fendant on  the  above  basis  defendant  represented  to 
plaintiffs  that  his  said  property  was  worth  the  sum  of 
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$18,000,  and  that  the  market  value  thereof  was  the  sum 
of  $18,000,  and  that  said  property  could  be  quickly  sold 
for  the  sum  of  $16,000,  or  that  a  second  mortgage  could 
be  placed  thereon  for  the  sum  of  $4,000  after  giving 
the  defendant  a  first  mortgage  in  the  sum  of  $8,500; 
that  the  said  representations  were  made  with  the  in- 
tent and  for  the  purpose  and  with  the  expectation  of 
inducing  plaintiffs  to  exchange  their  said  property  for 
the  said  property  of  defendant,  and  were  made  as  rep- 
resentations of  fact,  and  not  merely  the  opinion  of  de- 
fendant as  to  the  value  of  the  said  property/' 

They  further  say  that  they  were  ignorant  of  real  es- 
tate values  in  Portland,  and  that  the  defendant  knew 
at  the  time  he  made  them  that  his  representations  on 
that  subject  were  false,  and  that  the  real  worth  of  his 
premises  did  not  exceed  the  sum  of  $9,500.  By  the 
alleged  fraud  the  plaintiffs  claim  they  were  damaged 
in  the  sum  of  $8,000.  The  answer  denies  that  the  wife 
was  the  owner  of  any  title  in  the  Polk  County  farm, 
and  fixed  the  value  of  the  equity  of  redemption  therein 
at  $4,000. 

AflSrmatively  answering,  the  defendant  avers,  in  sub- 
stance, that  through  their  agent  the  plaintiffs  applied 
to  the  defendant  for  an  exchange  of  the  properties  de- 
scribed in  the  complaint,  and  that  they  both  examined 
his  property,  had  full  and  ample  opportunity  to  obtain, 
and  did  secure,  complete  information  about  the  value 
of  what  he  offered.  He  denies  all  the  allegations  of 
fraud,  imputes  to  the  plaintiffs  the  initiation  of  the 
negotiations,  and  alleges  that  they  made  the  exchange 
on  their  own  judgment  after  their  examination  as 
stated.  A  further  defense  is  to  the  effect  that  after 
the  trade  had  been  made  the  plaintiffs  became  dissatis- 
fied, and  that  thereupon,  for  a  valuable  consideration, 
the  plaintiff  James  E.  Allen  released  the  defendant 
from  any  right,  claim,  action  or  cause  of  action  grow- 
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ing  out  of  the  transaction  in  question,  and  that  he  ac- 
cepted the  consideration  in  full  payment  and  satisfac- 
tion of  such  demand,  it  being  the  identical  claim  set 
forth  in  the  complaint.  After  certain  denials  the  reply 
alleges,  in  substance,  that  the  release  pleaded  in  the 
answer  was  given  without  any  consideration.  A  jury 
trial  resulted  in  a  general  verdict  in  favor  of  the  plain- 
tiffs assessing  their  damages  at  $2,000.  Afterward, 
on  motion  of  the  defendant,  the  court  set  aside  the 
judgment  rendered  on  this  verdict  and  granted  a  new 
trial.  From  the  order  made  in  this  behalf,  the  plain- 
tiffs appeal.  Affirmed. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Conley  &  Be  Neffe,  with  an  oral  argument  by 
Mr.  J.  L.  Conley. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Wood,  Montague  S  Hwnt  and  Mr.  Prescott  W. 
Cookingham,  with  oral  arguments  by  Mr.  Richard  W. 
Montague  and  Mr,  Cookingham. 

Mb.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

The  grounds  upon  which  the  Circuit  Court  based  its 
ruling  were:  (1)  That  the  representations  made  by  the 
defendant  to  the  plaintiffs  in  the  exchange  of  proper- 
ties were  merely  the  owner's  estimate  of  value,  and  not 
recitals  of  fact;  (2)  that  the  plaintiffs  did  not  rely  upon 
said  statements,  but  upon  their  own  judgment;  (3)  that 
plaintiffs  did  not  exerdse  ordinary  care  for  their  own 
protection;  and  (4)  that  the  release  executed  by  the 
plaintiff  James  E.  Allen  discharged  the  defendant  from 
whatever  liability  there  may  have  been  in  the  premises. 

1,2.  Aside  from  his  alleged  declaration  about  the 
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value  of  his  property,  there  is  no  charge  against  the  de- 
fendant npon  which  deceit  could  be  predicated.  There 
are  many  cases,  some  of  which  have  been  cited  by  the 
plaintiffs,  such  as  Olston  v.  Oregon-W.  P.  d  By.  Co., 
52  Or.  343  (96  Pac.  1095, 97  Pac.  538,  20  L.  R.  A.  (N.  S.) 
915),  and  Boelk  v.  Nolan,  56  Or.  229  (107  Pac.  689), 
which  teach  that  under  certain  circumstances  an  ex- 
pression of  opinion  may  become  the  statement  of  a  fact. 
In  all  such  instances  an  examination  of  the  record  will 
disclose  that  the  representations  of  value  have  been 
invariably  coupled  with  disingenuous  statements  of 
facts  as  a  basis  for  the  bpinion  advanced.  The  gen- 
eral principle  is  that  expressions  of  opinion  respecting 
the  value  of  one's  property  do  not  amount  to  fraud. 
The  doctrine  is  thus  stated  in  People  v.  Peckens,  153 
N.  Y.  576  (47  N.  E.  883),  cited  by  the  plaintiffs: 

*'As  a  general  rule,  the  mere  expression  of  an  opin- 
ion which  is  understood  to  be  only  an  opinion  does  not 
render  a  person  expressing  it  liable  for  fraud.  But, 
where  the  statements  are  as  to  value  or  quality,  and 
are  made  by  a  person  knowing  them  to  be  untrue,  with 
an  intent  to  deceive  and  mislead  the  one  to  whom  they 
are  made,  and  he  is  thus  induced  to  forbear  making  in- 
quiries which  he  otherwise  would,  they  may  amount  to 
an  aflSrmation  of  fact  rendering  him  liable  therefor. 
In  such  a  case,  whether  a  representation  is  an  expres- 
sion of  an  opinion  or  an  aflBrmation  of  a  fact  is  a  ques- 
tion for  the  jury.  The  rule  that  no  one  is  liable  for  an 
expression  of  an  opinion  is  applicable  only  when  the 
opinion  stands  by  itself  as  a  distinct  thing.*' 

In  the  instant  case  there  is  no  evidence  tending  to 
show  that  the  defendant  knew  his  expressions  about 
the  value  of  his  property  to  be  untrue.  Neither  is 
there  any  showing  that  they  prevented  the  plaintiffs 
from  investigating  that  matter.  Want  of  these  char- 
acteristics take  this  contention  out  of  the  rule  an- 
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nounced  by  Mr^  Justice  Martin  in  People  v.  Peckens. 
Without  dispute  the  testimony  shows  that  the  plain- 
tiffs fixed  a  value  upon  their  farm,  and  that  the  defend- 
ant did  the  like  as  to  his  property.  Nothing  whatever 
is  shown  against  the  defendant  whereby  he  at- 
tempted to  prevent  the  plaintiffs  from  making  a  full 
investigation  in  every  respect.  Moreover,  it  is  dis- 
closed by  the  record  that  the  husband  made  a  particu- 
lar examination  of  the  dwelling-house  on  the  defend- 
ant's realty,  and  that  they  both  looked  at  the  premises 
from  the  outside  and  considered  its  localitv.  This 
clearly  disputes  their  contention  that  they  relied  solely 
upon  the  defendant's  representation  as  to  value.  The 
rule  seems  to  be  that  in  order  to  amount  to  fraud,  a 
representation  as  to  value  must  be  coupled  with  some 
untrue  or  misleading  statement  of  fact  used  to  re- 
inforce the  opinion,  and  not  only  so,  but,  further,  that 
the  person  alleged  to  have  been  defrauded  must  have 
been  thereby  induced  to  forego  further  inquiry  as  to 
the  worth  of  what  he  would  acquire.  The  husband 
plaintiff  admits  that  he  knew  other  people  in  Portland, 
and  that  after  the  trade  was  made  and  he  became  dis- 
satisfied he  got  different  real  estate  men  to  look  at  the 
house  and  lots  he  had  purchased,  and  then  ascertained 
that  they  could  not  be  sold  for  the  amount  of  the  en- 
cumbrances then  against  them,  including  the  mortgage 
he  himself  had  given.  The  testimony  shows  that  he 
met  the  defendant  in  Portland  when  brought  to  him  by 
the  plaintiffs'  agent  for  the  sale  of  his  land.  Together 
they  examined  the  defendant's  premises.  At  the  in- 
stance of  the  plaintiff  husband,  the  defendant  went  to 
Polk  County  next  day  and  looked  over  the  farm,  and 
within  four  days  from  the  time  they  first  met  the  trade 
was  consummated.  All  the  avenues  of  inquiry  which 
he  afterward  pursued  were  open  to  him  as  well  before 
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the  passing  of  the  deeds  or  the  execution  of  the  con- 
tract as  afterward ;  so  that  the  reason  assigned  by  the 
conrt  to  the  effect  that  the  plaintiffs  did  not  exercise 
ordinary  care  for  their  own  protection  is  amply  sup-^ 
ported  by  the  record. 

3.  The  attack  npon  the  alleged  release  was  on  the 
ground  that  it  was  without  consideration.  The  hus- 
band plaintiff  does  not  pretend  but  that  he  knew  its 
contents  and  its  purpose.  No  imputation  of  fraud  in 
connection  with  that  instrument  is  either  alleged  or  at- 
tempted to  be  proved.  His  statement  respecting  the 
document  is,  in  substance,  as  follows :  The  firm  of  real 
estate  agents  which  he  had  employed  to  find  a  pur- 
chaser for  his  land  had  promised  him  that  after  the 
exchange  was  made  they  would  procure  for  him  an  ad- 
•  ditional  loan  of  $4,000  upon  the  Portland  holding. 
This  they  were  unable  to  accomplish;  and  as  a  settle- 
ment of  plaintiffs'  claim  against  the  firm  for  damages 
the  latter  agreed  to  return  him  his  $250  note  and  an 
additional  $250  cash  which  they  had  received  from  him 
as  broker's  fees.  They  returned  the  note  and  gave 
their  check  for  $25.  Afterward  they  claimed  they 
could  not  then  meet  the  remainder  of  their  compro- 
mise obligation,  but  said  they  would  endeavor  to  get 
the  defendant  to  pay  some  of  it.  They  accordingly 
interviewed  him,  and  he  promised  to  pay  $300,  pro- 
vided the  plaintiffs  would  also  release  him  from  all 
claim  or  cause  of  action  arising  out  of  the  exchange. 
The  plaintiff  James  E.  Allen  accordingly  executed  the 
paper  in  question,  and  upon  the  defendant's  agreement 
to  reimburse  it  the  firm  advanced  the  necessary  money, 
which  in  a  day  or  two  afterward  the  defendant  repaid. 
Allen  executed  the  two  releases  on  the  same  day,  one 
to  the  real  estate  firm  and  the  other  to  the  defendant 
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It  is  unnecessary  to  consider  the  effect  of  this  feat- 
ure npon  the  plaintiff  wife,  because  the  case  must  be 
affirmed  as  to  her  on  the  ground  of  the  insufficiency 
of  the  charge  or  evidence  of  fraud.  It  is  without  dis- 
pute that  the  defendant  paid  his  money  for  the  dis- 
charge which  he  pleads.  The  plaintiffs  argue  that,  as 
the  brokers  had  already  agreed  to  pay  the  full  $500 
in  the  manner  noted,  it  would  not  constitute  a  consid- 
eration  for  a  release  to  the  defendant  It  is  indeed 
well  settled  that  their  agreement  to  perform  an  obli- 
gation they  had  previously  assumed  would  not  support 
any  additional  contract  on  their  part;  but  that  is  not 
this  case.  Here  is  a  payment  by  the  defendant  of  part 
of  the  debt  of  the  firm,  and  it  is  sufficient  to  sustain  the 
acquittance  of  himself. 

**To  constitute  a  consideration  for  a  contract  or 
promise  it  is  not  absolutely  necessary  that  a  benefit 
should  accrue  to  the  person  making  the  promise.  It  is 
sufficient  that  something  valuable  flows  from  the  per- 
son  to  whom  it  is  made,  and  that  the  promise  is  the 
inducement  to  the  transaction' ':  2  Words  and  Phrases, 
p.  1446 ;  1  Words  and  Phrases,  Second  Series,  p.  903. 

While  it  is  true  that  the  plaintiff  executing  the  in- 
strument obtained  no  greater  benefit  than  the  firm  of 
brokers  had  promised  him,  yet  it  is  without  contro- 
versy  that  the  defendant  paid  his  $300  named  in  his 
release  for  the  very  purpose  of  obtaining  his  dis- 
charge ;  and,  while  the  plaintiff  Allen  gained  no  more 
than  what  had  been  pledged  to  him  by  the  real  estate 
agents,  yet,  as  the  defendant  had  parted  with  actual 
value,  it  validated  the  contract  as  to  him.  The  re- 
lease being  unquestionably  effective  as  to  James  E. 
Allen,  a  verdict  in  favor  of  both  him  and  his  wife 
would  in  any  event  be  contrary  to  the  admitted  effect 
of  the  evidence  which  would  vitiate  the  judgment  at 
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least  to  that  extent.    The  Circuit  Court  was  right  in 
awarding  a  new  trial. 
Its  judgment  is  affirmed.  Affibmbd. 

Mb.  Chief  Justice  Moobe^  Mb.  Justicb  McBams  and 
Mb.  Justice  Benson  concur. 


Argaed  Marcli   16,  affinned  March  21,  1910. 

PUEDY  V.  WINTERS'  ESTATE. 

(156  Pac.  285.) 

Jndgment-^CondiuiyenefB — ^FraiuL 

1.  The  judgmeiit  or  decree  of  a  court  having  jurisdiction  of  the 
parties  and  subject  matter  cannot  be  attacked  for  fraud  outside  the 
record  bj  the  parties  or  their  privies. 

Judgment — "Collateral  Attack" — ^Action  for  Damagea. 

2.  An  action  for  damages  by  defendant  in  a  former  suit  on  the 
ground  that  the  former  complainant  procured  the  decree  by  fraud 
and  imposition  of  the  court  is  a  collateral  attack  which  cannot  be 
sustained,  since  a  "collateral  attack"  is  any  proceeding  not  instituted 
for  the  express  purpose  of  annulling,  correcting  or  modifying  the 
judgment  or  decree. 

[As  to  what  is  direct,  as  distinguished  from  collateral  attack 
of  judgment,  see  note  in  Ann.  Oas.  1914B,  82.] 

From  Multnomah :  Henby  E.  McGinn,  Judge. 

Department  1.     Statement  by  Mb.  Justice  Benson. 

This  is  an  action  by  Will  E.  Purdy  against  the  es- 
tate of  H.  D.  Winters,  deceased,  Agnes  Butts  (now 
Agnes  Hecker),  as  administratrix  of  the  estate  of  H.  D. 
Winters,  deceased;  C.  M.  Idleman  and  Agnes  Hecker, 
formerly  Agnes  Butts,  for  damages.  The  complaint, 
which  is  quite  voluminous,  recites  a  portion  of  the  pro- 
ceedings in  a  certain  suit  to  quiet  title  wherein  Agnes 
Butts  (now  Agnes  Hecker)  was  plaintiff  and  Will  E. 
Purdy,  plaintiff  herein,  was  defendant;  that  said  suit 
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was  decided  adversely  to  Purdy,  was  appealed  to  this 
court,  and  the  decree  of  the  trial  court  affirmed :  Butts 
V.  Purdy,  63  Or.  150  (125  Pac.  313,  127  Pac.  25).  It 
reiterates  his  ownership  and  right  of  possession  in  the 
property  then  in  litigation,  and  that  said  property  is 
of  the  reasonable  value  of  $100,000.  Then  follow  alle- 
gations to  the  effect  that  Agnes  Butts  procured  let-- 
ters  of  administration  of  the  estate  of  H.  D.  Winters, 
deceased,  by  the  fraud  and  deceit  of  herself  and  her 
attorney;  that  during  the  trial  of  the  suit  above  men- 
tioned she  and  her  attorney,  defendant  Idleman,  con- 
nived, confederated  and  conspired  with  others  in  vari- 
ous particulars  with  reference  to  the  introduction  of 
evidence,  the  suppression  of  evidence,  and  the  creation 
of  a  false  atmosphere  of  deceit  and  fraud  in  regard  to 
his  own  actions  and  reputation,  whereby  the  trial  court 
and  this  court  were  misled  and  deceived  into  rendering 
an  unrighteous  decree,  which  deprived  him  of  prop- 
erty which  was  rightfully  his ;  and  that  he  was  thereby 
damaged  in  the  extent  of  the  value  of  the  property,  to 
wit,  $100,000,  for  which  he  demands  judgment.  De- 
murrers were  filed  and  by  the  trial  court  sustained. 
The  plaintiff  having  elected  to  stand  upon  his  com- 
plaint, a  judgment  of  dismissal  was  entered,  from 
which  this  appeal  is  taken.  Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Will  E.  Purdy,  in  pro.  per. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  P.  Winter. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  There  is  but  one  question  presented,  and  that  is 
as  to  the  sufficiency  of  the  complaint    It  is  obvious 
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that  the  plaintiff's  right  to  recover  is  based  entirely 
upon  the  theory  that  the  decree  in  the  suit  of  Butts  v. 
Purdy,  supra,  was  erroneous  and  unjust.  It  is  clearly 
an  attack  upon  the  determination  of  that  suit.  The 
principle  is  so  thoroughly  established  as  to  require  no 
citation  of  authorities  that  a  decree  of  a  court  having 
jurisdiction  of  the  parties  and  subject  matter  cannot 
be  attacked  for  fraud  cUiuiide  the  record  by  the  parties 
or  privies. 

2.  All  the  questions  which  can  possibly  be  suggested 
herein  have  been  conclusively  settled  in  this  state  by 
the  able  opinion  of  Mr.  Justice  Bean  in  the  case  of 
MorrUl  v.  Morrill  d  Killen,  20  Or.  96  (25  Pac.  362,  23 
Am.  St.  Rep.  95,  11  L.  R.  A.  155),  which  has  been  fol- 
lowed and  approved  by  the  court  many  times,  wherein 
it  is  said  that : 

**  A  collateral  attack  on  a  judgment  is  any  proceeding 
which  is  not  instituted  for  the  express  purpose  of  an- 
nulling, correcting  or  modifying  such  decree. '  * 

Applying  this  test  to  the  case  at  bar,  it  is  perfectly 
clear  that  it  constitutes  a  collateral  attack,  and  again 
quoting  from  the  same  authority : 

**We  need  not  pursue  the  examination  of  this  ques- 
tion any  further;  for  the  principle  is  so  well  settled 
that  it  is  said  to  be  an  axiom  of  the  law  that,  when  a 
court  has  jurisdiction  of  the  subject  matter  and  the 
parties,  its  judgments  cannot  be  impeached  collaterally 
for  errors  of  law  or  irregularity  in  practice.'* 

It  follows  that  the  judgment  should  be  affirmed,  and 
it  is  so  ordered.  Affirmed. 

Mr.  Chief  Justice  Moore,  Mr.  Justice  Bean  and  Mb. 
Justice  Burnett  concur. 
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Argued  Jannary  21,  affirmed  March  7,  rehearing  denied  Mareli  28, 

1910. 

HOY  V.  GORST. 

(154  Pac.  276.) 

Appeal   and    Error— Oonstitational   Law— Afllrmance— TTiumlMrtaiitial 
Errors. 

1.  Under  Article  Vlly  Section  3,  of  the  Constitntion,  requiring 
affirmance  of  judgments  in  law  actions  notwithstanding  errors  if  the 
judgment  is  such  as  should  have  been  rendered,  a  judgment  in  re- 
plevin will  be  affirmed  notwithstanding  some  unsubstantial  errors. 

From  Coos :  John  S.  Coke,  Judge. 

This  is  an  action  in  replevin  by  Harry  G.  Hoy  against 
V.  G.  Gorst.  From  a  judgment  in  favor  of  defendant, 
plaintiff  appeals.        Affirmed.    Beheabino  Denied. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs,  Hoy  S  Miller,  with  an  oral  argument  by  Mr. 
Harry  G.  Hoy. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  John  D.  Goss  and  Mr.  John  C.  Kendall,  with  an 
oral  argument  by  Mr.  Goss. 

Department  2.    Opinion  Per  Curiam. 

.  This  is  an  action  in  replevin  to  recover  a  Ford  ma- 
chine, called  in  the  complaint  an  automobile.  The  evi- 
dence shows  that  plaintiff  paid  $35  for  it,  and  that  it 
was  probably  worth  $90.  There  was  a  verdict  for  de- 
fendant, and  plaintiff  appeals. 

There  are  some  unsubstantial  errors,  but  from  the 
whole  testimony  we  are  satisfied  that  the  verdict  and 
judgment  are  such  as  should  have  been  rendered,  and 
under  the  provisions  of  Article  VH,  Section  3,  of  the 
Constitution,  are  aflSrmed. 

Affirmed.    Behbarino  Denied. 
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Argaed  Decemiber  17,  1915,  modified  January  18,  further  modified  on 

petition  for  rehearing  March  28,  1916. 

STEPHENS  V.  OREGON  NUT  &  FRUIT  CO. 

(154  Pac.  577;  154  Pac.  578.) 

liortgftges— Attorney's  Fee— Amount.    • 

1.  Under  a  provision  in  a  mortgage  for  $10,019.60,  which,  together 
with  the  note,  provided  for  the  payment  of  a  reasonable  attorney's 
fee  in  case  of  action  to  collect  the  note  or  suit  to  foreclose,  where  the 
nnain  litigation  resulting  in  foreclosure  was  pending  but  a  short 
time,  $500  was  a  reasonable  amount  to  be  allowed  as  an  attorney's  fee, 
but  amount  fixed  at  $200,  when  plaintiff  in  his  brief  states  that  that 
amount  would  be  satisfactory. 

Mortgages — ^Foreclosure — ^Time. 

2.  Where  a  mortgage  payable  five  years  after  its  date  provided 
that  on  default  in  the  payment  of  interest  or  in  any  of  its  terms  the 
whole  amount  should  become  due  and  collectable,  a  suit  to  foreclose 
for  arrears  of  interest  for  two  years,  besides  taxes,  in  view  of  the 
mortgagor's  letter  indicating  that  its  ability  to  pay  depended  on  its 
success  in  obtaining  the  money  with  which  to  liquidate,  was  not 
prematurely  commenced. 

[As  to  sales  under  power  in  mortgage  or  trust  deed^  see  note 
in  92  Am.  St.  Bep.  574.] 

From  Yamhill :  Webster  Holmes,  Judge. 

Department  2.     Statement  by  Mr.  Justice  Bean. 

This  is  a  suit  brought  by  the  plaintiff,  Smith 
Stephens,  against  the  Oregon  Nut  &  Fruit  Company, 
a  corporation,  and  a  number  of  subsequent  claimants 
to  foreclose  a  purchase  money  mortgage  executed  by 
the  corporation  to  the  plaintiff  to  secure  the  payment 
of  a  note  dated  September  1,  1910,  for  the  sum  of 
$10,019.60  due  on  or  before  five  years  after  date,  with 
interest  at  7  per  cent  per  annum,  payable  annually. 
Both  the  note  and  mortgage  provided  that  if  default 
was  made  in  the  payment  of  the  annual  interest,  or  any 
part  thereof,  the  whole  sum  of  both  principal  and  in- 
terest should  become  due  and  collectable  at  the  option 
of  the  holder  thereof.  The  mortgage  also  stipulated 
that  in  case  default  was  made  in  any  of  its  other  terms 


March,  1916.]     Stephens  v,  Oregon  Nut  &  Fruit  Co.    619 

or  conditions,  the  whole  sum  should  become  at  once 
due  and  collectable.  Both  instruments  made  provision 
for  the  payment  of  a  reasonable  attorney 's  fee  in  case 
suit  or  action  should  be  instituted  to  collect  the  note, 
or  any  part  thereof,  or  upon  the  breach  of  any  term  of 
the  mortgage  and  in  case  of  the  foreclosure  thereof. 
On  October  10,  1914,  the  defendant  was  in  arrears  for 
the  interest  for  the  years  ending  September  1,  1913, 
and  September  1, 1914,  besides  some  taxes  which  plain- 
tiff had  paid;  and  this  suit  was  instituted.  The  de- 
fendant corporation  denied  only  one  paragraph  of  the 
complaint.  No.  16,  alleging  $1,100  to  be  a  reasonable 
attorney's  fee  to  be  allowed  the  plaintiff  in  this  suit. 
It  was  not  denied  that  the  note  was  due,  or  that  the 
condition  of  the  mortgage  had  been  broken.  The  trial 
court  rendered  a  judgment  for  the  principal  and  inter- 
est due  on  the  note  and  mortgage,  together  with  the 
amount  of  taxes  paid  by  the  plaintiff,  but  disallowed 
any  attorney's  fee,  for  the  reason,  as  stated  in  the  find- 
ings, that  it  was  not  necessary  for  the  plaintiff  to  file 
this  suit  to  foreclose  the  mortgage,  as  the  Oregon  Nut 
&  Fruit  Company  was  ready,  willing  and  able  to  pay  it. 
The  court  riandered  the  usual  decree  of  foreclosure. 
Plaintiff  appeals  from  that  part  of  the  decree  disallow- 
ing attorney's  fees.  Modified. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Frank  S.  Grant,  Mr.  B.  A.  Kliks  and  Mr.  W.  T. 
Vinton,  with  oral  arguments  by  Mr.  Grant  and  Mr. 
Kliks. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  L.  C.  Mackay. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

1.  It  will  be  noticed  that  none  of  the  facts  upon  which 
the  right  to  recover  attorney's  fees  is  based  are  put  in 
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issue  by  the  answer,  only  the  reasonable  amount  being 
disputed.  Considerable  evidence  was  taken  by  the  par- 
ties, much  of  which  does  not  seem  to  relate  to  the  issue. 
It  appears  from  the  record  that  a  stipulation  was 
signed  by  the  attorneys  for  the  respective  parties,  but 
at  the  request  of  defendant's  counsel  was  not  filed  in 
the  case.  It  was,  however,  introduced  in  evidence 
without  any  objection  on  the  part  of  the  defendant,  and 
is  the  only  direct  evidence  we  find  as  to  the  amount  of 
reasonable  attorney's  fees  in  the  suit,  and  is  all  the 
proof  except  what  is  disclosed  by  the  pleadings  and 
other  records.  Other  testimony  upon  this  point  was 
held  unnecessary  by  the  trial  court.  This  stipulation 
suggests  $500  as  attorney's  fees  in  the  suit  in  case  of 
the  payment  of  the  principal  and  interest  at  an  early 
date,  and  $800  if  payment  should  not  be  so  made. 
Under  all  the  circumstances  of  the  case,  as  the  main 
litigation  was  pending  but  a  short  time,  we  find  that 
$500  is  a  reasonable  amount  to  be  allowed  plaintiff  as 
attorney 's  fees  in  this  suit :  Lockhart  v.  Ferrey,  59  Or. 
179  (115  Pac.  431). 

The  stipulation  on  the  part  of  the  defendant  con- 
tained in  the  note  and  mortgage  is  to  the  effect  that 
the  annual  7  per  cent  interest  to  be  paid  should  not  be 
diminished  on  account  of  any  expenses  of  foreclosure 
that  might  be  incurred.  The  right  to  recover  attor- 
ney's fees  is  based  upon  the  contract  then  made  by  the 
parties.    This  right  is  not  challenged  by  the  pleadings. 

2.  Some  suggestion  is  made  by  the  defendant  cor- 
poration that  the  suit  was  prematurely  commenced. 
The  record  discloses,  however,  that  it  was  in  arrears 
for  interest  for  over  two  years,  and  also  in  default  in 
the  payment  of  taxes.  The  letter  in  behalf  of  the  cor- 
poration upon  which  it  relies  indicates  that  its  ability 
to  pay  was  dependent  upon  its  success  in  obtaining  the 
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money  with  which  to  liquidate,  and  might  have  been 
taken  as  a  time  server.  There  are  no  inequitable  feat- 
ures suggested  by  the  pleadings  or  the  record  to  defeat 
the  right  of  the  plaintiff  to  recover  the  full  amount  due 
upon  the  note  and  mortgage,  together  with  reasonable 
attorney's  fees.  Any  other  ruling  would  be  arbi- 
trary and  in  violation  of  the  contract  embodied  in  the 
instruments. 

The  decree  of  the  lower  court  will  therefore  be  modi- 
fied so  as  to  allow  the  plaintiff  $500  attorney's  fees, 
together  with  costs  and  disbursements  in  the  lower 
court  and  upon  this  appeal.  Modified. 

Mb.  Chief  Justice  Moore,  Mb.  Justice  McBbide  and 
Mb.  Justice  Habbis  concur. 

Mb.  Justice  Eakin  did  not  sit. 


Further  modified  and  rehearing  denied  March  28^  1918. 

On  Petition  fob  Bekeabinq. 

(154  Pac.  578.) 

Mr.  L.  C.  Mackay,  for  the  motion. 

Mr.  Frank  S.  Grant,  Mr.  B.  A.  Kliks  and  Mr.  W.  T. 
Vinton,  contra. 

Department  2.  Mb.  Justice  Bean  delivered  the 
opinion  of  the  court. 

But  one  question  was  involved  in  this  case,  namely, 
the  amount  of  attorney 's' fees  to  be  allowed  for  insti- 
tuting the  suit  to  foreclose  a  mortgage  for  about 
$12,000.  Upon  a  petition  for  rehearing,  defendant's 
counsel  calls  attention  to  a  statement  in  the  plaintiff's 
brief  to  the  effect  that  if  the  trial  court  had  allowed 
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the  sum  of  $200,  it  would  have  been  satisfactory.  This 
matter  was  obscured,  as  the  brief  covered  considerable 
ground  which  was  not  deemed  necessary  to  examine, 
and  was  therefore  overlooked.  It  shows  that  the  plain- 
tiff would  be  satisfied  with  this  small  fee ;  therefore  the 
prior  opinion  will  be  so  modified  as  to  allow  plaintiff 
an  attorney 's  fee  in  the  suit  of  $200.  With  this  change 
the  rehearing  is  denied. 

Further  Modified.    Behearino  Denied. 

Mr.  Chief  Justice  Moore,  Mr.  Justice  McBride  and 
Mr.  Justice  Harris  concur. 

Mr.  Justice  Eakin  did  not  sit. 


Atgaed  February  1,  affirmed  February  15,  rehearing  denied  Mareh 

28,  1916. 

HENNIGAN  v.  MATHEWS.* 

(155  Pac.  169.) 

Boundaries — ^Deeds — Oonstmction — Monuments. 

1.  One  owning  land  abutting  on  a  stream  conveyed  portions  by 
metes  and  bounds,  but  giving  calls  for  the  bank  of  the  stream.  The 
property  had  been  previously  surveyed,  and  iron  pipes  had  been  driven 
into  the  ground  to  mark  the  survey  some  distance  from  the  stream 
bank.  After  the  conveyance  the  land  lying  between  the  pipes  and  the 
bank  of  the  stream  was  quitclaimed  to  defendant.  Section  878,  L.  O.  L., 
declares  that,  when  permanent  and  visible  or  ascertained  boundaries 
or  monuments  are  inconsistent  with  measurements,  the  boundaries 
or  monuments  are  paramount.  Held  that  though,  if  the  lines  were 
run  to  the  pipes  planted  by  the  grantor,  the  number  of  acres  purport- 
ing to  have  been  conveyed  would  be  included,  nevertheless  the  stream 
was  a  monument  which  will  govern  the  grant;  the  grantor's  undis- 
closed intent  to  convey  in  title  to  the  bank  of  the  stream  not  affect- 
ing the  rights  of  the  parties. 

[As  to  monuments,  see  note  in  129  Am.  St.  Bep.  996.] 

'Generally  on  the  effect  of  bounding  grant  on  river  or  tide  water, 
see  note  in  42  I^  &.  A.  502.  BsPosncB. 
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From  Lane :  Lawbencb  T.  Habris,  Judge. 

This  is  a  suit  by  David  W.  Hennigan  against  A.  C. 
Mathews  and  Minnie  Mathews,  his  wife.  From  a  de- 
cree in  favor  of  defendant,  plaintiff  appeals.  The 
facts  are  set  forth  in  the  opinion  of  the  court. 

Affibmed. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Foster  <&  Hamilton^,  with  an  oral  argument  by 
Mr.  R.  8.  Hamilton. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Georffe  F.  Skipworth  and  Mr.  Jay  L.  Lewis,  with 
an  oral  argument  by  Mr.  Lewis. 

Department  1.  Mb.  Justice  Bubnett  delivered  the 
opinion  of  the  court. 

1.  The  common  grantor  under  whom  both  parties 
claim  was  Maud  L.  Hannum.  It  is  conceded  that  she 
owned  land  described  in  her  deed  as  follows : 

**  Beginning  at  the  southwest  comer  of  lot  one  (1), 
county  survey  No.  609,  in  center  of  county  road  in  south 
line  of  the  L.  Davis  donation  land  claim  No.  42,  in  Tp. 
17  S.,  R.  4  W.,  Willamette  Meridian ;  thence  running  N.  8 
degrees  and  40  minutes  west  3.95  chains;  thence  east 
10.47  chains  to  the  Willamette  River;  thence  up  said 
river  south  33  degrees  E.  4.73  chains  to  the  south  line  of 
said  claim;  thence  N.  89  degrees  40  minutes  W.  12.44 
chains,  to  the  place  of  beginning — containing  414  acres 
of  land,  more  or  less,  in  Lane  County,  Oregon. ' ' 

**  Beginning  at  a  point  in  the  center  of  county  road, 
3.95  chains  N.  8  degrees  and  40  minutes  west  from  the 
southwest  corner  of  lot  one  (1)  of  county  survey  No. 
609  on  south  boundarv  of  donation  land  claim  No.  42, 
Tp.  17  S.,  R.  four  (4)  west,  Willamette  Meridian; 
thence  N.  8  degrees  and  40  minutes  W.  3.08  chains; 
thence  east  10.52  chains  to  Willamette  River;  thence 
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S.  7  degrees  and  45  minutes  east  3.06%  chains  along 
said  river ;  thence  west  10.47  chains  to  the  place  of  be- 

£  Inning — containing  3.19  acres  of  land,  more  or  less,  in 
ane  County,  Oregon. ' ' 

By  mesne  conveyances  the  plaintiff  succeeded  to  the 
fee-simple  title  of  the  two  tracts  by  the  two  descrip- 
tions last  above  quoted.  Much  evidence  is  given  on 
the  part  of  the  defendants  that,  at  the  time  the  common 
grantor  sold  the  two  pieces,  a  survey  was  made,  and 
that  at  the  east  end  of  each  of  the  lines  running  toward 
the  Willamette  River  a  pipe  was  planted  at  some  dis- 
tance west  of  the  bank  of  the  stream,  but  far  enough 
from  the  western  boundary  to  include  the  number  of 
acres  mentioned.  After  she  had  executed  the  convey- 
ances already  noted,  Mrs.  Hannum  quitclaimed  to  the 
defendants '  predecessor  in  title  the  lands  lying  east  of 
the  east  end  of  the  boundary  lines  mentioned  in  her 
former  deeds  down  to  the  bank  of  the  Willamette  River. 
It  is  through  this  quitclaim  deed  that  the  defendants 
deraign  title,  and  by  it  they  claim  a  strip  of  land  lying 
between  the  upland  and  the  bank  of  the  river  in  front 
of  the  remainder  of  the  original  holding. 

It  is  said  that  the  iron  pipes  driven  in  the  ground 
were  intended  by  the  parties  at  that  time  to  designate 
and  mark  the  eastern  boundary  of  the  premises  con- 
veyed, and  that  they  should  control  in  the  present  in- 
stance. It  appears  without  dispute  in  the  testimony 
that  the  plaintiff  bought  without  any  notice  of  the  sur- 
vey or  of  the  pipes,  and  that  he  gave  a  vacant  city  lot 
and  $5,000  in  cash  for  the  premises.  The  essence  of 
the  contention  for  the  defendants  is  that  the  pipes  con- 
stituted monuments,  that  the  north  and  south  bound- 
aries of  the  plaintiff 's  land  are  controlled  by  them,  and 
that  his  holding  must  end  with  the  measured  distances 
as  slated  in  chains  and  running  east  from  the  western 
boundary  of  the  original  tract. 
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It  is  said  in  Section  878,  L.  0.  L.,  giving  rules  for  the 
construction  of  the  descriptive  part  of  conveyances, 
that : 

**  When  permanent  and  visible  or  ascertained  bound- 
aries or  monuments  are  inconsistent  with  the  measure- 
ment, either  of  lines,  angles,  or  surfaces,  the  bound- 
aries or  monuments  are  paramount. '  * 

It  is  conceded  that  the  common  grantor  owned  to  the 
actual  bank  of  the  Willamette  Eiver,  and  not  merely 
to  the  bluflf  or  upland.  The  fallacy  of  the  contention 
for  the  defendants  is  that  in  conveying  the  two  tracts 
the  grantor  did  not  make  monuments  of  the  iron  pipes 
No  mention  whatever  is  made  of  them  in  her  deeds. 
On  the  contrary,  the  monument  to  which  reference  is 
made,  and  which  must  control,  is  the  permanent  and 
visible  object,  the  Willamette  Eiver.  This  must  pre- 
vail over  the  distance  in  chains  describing  the  bound- 
aries. The  rule  cannot  be  otherwise,  for  it  is  well 
known  that  the  banks  of  rivers  constantly  and  grad- 
ually change  by  either  accretion  or  avulsion,  con- 
tinually altering  the  distance  from  fixed  objects  on 
the  upland  to  the  river  bank. 

Much  is  said  in  argument  about  making  the  deed 
conform  to  the  intent  of  the  parties,  and  this  is  true, 
if  it  can  be  done  without  doing  violence  to  the  language 
used.  It  appears  without  dispute  that  the  intent  of 
Hennigan  and  his  immediate  grantor  was  to  convey 
to  the  bank  of  the  river,  and  this  purpose  is  consistent 
with  the  language  of  the  deed.  It  is  not  shown  that 
either  of  them  had  any  knowledge  of  the  survey,  or 
of  the  alleged  design  of  Mrs.  Hannum  to  convey  only 
to  the  bluflf.  It  would  create  great  confusion  in  titles 
if  some  subsequent  innocent  purchaser  for  value  could 
be  deprived  of  a  considerable  portion  of  his  domain 
by  parol  proof  of  an  intent  existing  in  the  minds  of 

7»  Dr.— 40 
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his  predecessors  in  title  of  which  he  had  no  knowledge. 
The  common  grantor,  seised  as  she  was  of  the  land 
running  to  the  bank  of  the  river,  placed  upon  record 
a  conveyance  which,  when  fairly  construed  by  the  rule 
of  the  Code,  passed  title  to  realty  abutting  upon  that 
stream,  although  the  distance  she  gives  does  not  go 
to  the  water.  At  least,  in  favor  of  one  who  had  no 
knowledge  of  her  intention,  her  deed  must  be  construed 
as  taking  to  the  bank  of  the  river.  It  is  enough  lo  say 
of  this  question  that,  if  nothing  else  is  shown,  the  rule 
is  practically  inflexible  that  monuments  will  control 
courses  and  distances.  The  course  of  precedent  where 
the  principle  is  directly  applied  is  unbroken  in  this 
state.  It  is  taught  even  by  the  citations  of  the  defend- 
ants. 

The  decree  of  the  Circuit  Court  is  afSrmed. 

Affibmed.    Beheabino  Denied. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  McBbide  and 
Mb.  Justice  Benson  concur. 

Mb.  Justice  Habbis  took  no  part  in  the  considera- 
tion of  the  case. 


Arffued  February   16,  affirmed   March   14,   rehearing   denied  March 

28,  1916. 

WRIGHT  V.  WIMBEBLY. 

(156  Pac.  257.) 

Mortgages  —  Foreclosure  —  Deficiency    Judgment  —  Statute  —  "Mort^ 
gagee." 

1.  Under  Section  426,  L.  O.  L.,  providing  that,  when  a  judgment 
is  given  for  the  foreclosure  of  any  mortgage  to  secure  payment  of 
the  balance  of  the  purchase  price  of  real  property,  it  shall  provide 
for  the  sale  of  the  property  to  satisfy  the  judgment,  but  that  the 
''mortgagee"  shall  not  be  entitled  to  a  deficiency  judgment  on  account 
of  such  mortgage,  note  or  obligation  secured  thereby,  plaintiff,  the 
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assignee  of  a  note  and  mortgage,  without  notice  that  the  mortgage 
had  been  executed  to  secure  any  part  of  the  purchase  price  of  the 
mortgaged  real  property,  neither  the  note  nor  the  mortgage  contain- 
ing  any  statement  to  that  effect  suing  to  foreclose  the  mortgage, 
was  not  entitled  to  any  deficiency  judgment  against  the  makers  of 
the  note. 

[As  to  reasonable  price  when  deficiency  judgment  la  sought, 
see  note  in  103  Am.  St.  Bep.  64.] 

From  Douglas :  Jambs  W.  Hamilton,  Judge. 
Department  1.    Statement  by  Mb.   Chief  Justice 

MOOBE. 

This  is  a  suit  by  A.  H.  Wright,  as  plaintiff,  against 
L.  Wimberly  and  Cora  Wimberly,  husband  and  wife, 
0.  C.  Jones,  G.  H.  Carter,  H.  Doherty,  Grace  Burnett, 
W.  H.  Vrooman  and  E.  Wagner  to  foreclose  a  mort- 
gage. 

It  is  alleged  in  the  complaint  that  on  January  28, 
1910,  the  defendants  L.  Wimberly  and  Cora  Wimberly, 
his  wife,  executed  to  0.  C.  Jones  their  promissory  note 
of  $3,000,  payable  on  or  before  ten  years  with  6  per 
cent  interest  payable  annually,  and,  if  not  so  paid,  the 
whole  sum  to  mature  upon  such  default  at  the  option 
of  the  holder  of  the  note,  and  in  case  of  suit  or  action 
thereon,  the  makers  promised  to  pay  such  additional 
sum  as  the  court  might  adjudge  reasonable  as  attor- 
ney's fees ;  that,  in  order  to  secure  the  payment  of  that 
note,  the  makers  thereof  executed  to  the  payee  named 
therein  a  mortgage  of  a  tract  of  real  property  in 
Douglas  County,  Oregon,  particularly  describing  the 
premises,  which  mortgage  was  duly  recorded ;  that  by 
sundry  transfers  the  note  and  mortgage  were  duly  as- 
signed to  the  plaintiff,  who  is  the  owner  and  holder 
thereof;  that  default  has  been  made  in  the  payment 
of  the  matured  interest,  whereupon  the  plaintiff  elected 
to  treat  the  principal  and  such  interest  as  due  and 
payable  and  so  notified  the  makers  of  the  note  and  the 
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several  indorSers  thereof;  that  $300  is  a  reasonable 
sum  as  attorney *8  fees;  that  other  named  defendants 
have  or  claim  some  interest  in  or  lien  upon  the  mort- 
gaged land,  but  that  such  assertion  of  right  or  estate 
is  subordinate  and  inferior  to  the  plaintiff's  lien  on 
the  premises.  In  addition  to  the  ordinary  prayer  for 
a  decree  of  foreclosure  and  sale  of  the  mortgaged 
premises,  the  plaintiff  asks  that,  if  the  proceeds  of  such 
sale  be  insufficient  to  meet  the  payment  of  his  demands, 
he  may  have  judgment  over  against  the  makers  of  the 
promissory  note  for  such  deficiency,  and  that  execution 
may  issue  for  the  collection  thereof. 

The  averments  of  the  complaint  are  admitted  by  the 
answer,  which  alleges  that  on  January -27,  1910,  for 
the  consideration  of  $4,000  the  defendant  L.  Wimberl> 
purchased  the  real  property  described  in  the  complaint 
from  0.  C.  Jones  and  Ella  Jones,  his  wife,  who  exe- 
cuted to  him  a  deed  therefor  which  was  duly  recorded ; 
that  he  then  paid  them  on  account  thereof  $1,000,  and 
he  and  his  wife  executed  to  0.  C.  Jones  a  mortgage  of 
the  real  property  so  conveyed,  to  secure  the  payment  of 
$3,000,  the  remainder  of  the  purchase  price  of  the  prem- 
ises, and  for  no  other  purpose.  The  prayer  of  the 
answer  is  that  no  deficiency  judgment  may  be  rendered 
against  the  makers  of  the  promissory  note. 

The  averments  of  new  matter  in  the  answer  are  de- 
nied, upon  information  and  belief,  in  the  reply  which 
alleges  that  the  plaintiff  obtained  the  promissory  note 
long  prior  to  any  default  in  the  payment  of  interest, 
giving  full  value  for  it,  and  that  he  is  an  innocent  pur- 
chaser thereof  in  good  faith. 

The  cause  being  thus  at  issue  was  tried,  whereupon 
the  prayer  of  the  complaint  was  granted,  except  tiiat 
no  deficiency  judgment  was  rendered  against  the 
makers  of  the  promissory  note,  from  which  decree  the 
plaintiff  appeals.        Affirmed.     Rehearing  Denied. 


March,  1916.]  Wright  v.  Wimberlt.  629 

For  appellant  there  was  a^rief  and  an  oral  argu- 
ment by  Mr.  Oliver  P.  Coshow. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  A.  N.  Orcutt  and  Mr.  Carl  E.  Wimberly,  with  an 
oral  argument  by  Mr.  Orcvit. 

Opinion  by  Mb.  Chiep  Justice  Moobb. 

1.  A  statute  of  this  state,  enacted  in  1854,  declares 
in  effect  that,  when  a  promissory  note  is  secured  by  a 
realty  mortgage,  upon  a  foreclosure  thereof  a  defi- 
ciency judgment  may  be  rendered  against  the  mort- 
gagors :  Section  7106,  L.  0.  L.  This  clause  of  the  law 
was  impliedly  amended  in  part  February  24,  1903,  by 
an  act  which  reads : 

**When  judgment  or  decree  is  given  for  the  fore- 
closure of  any  mortgage,  hereafter  executed,  to  secure 
payment  of  the  balance  of  the  purchase  price  of  real 
property,  sucli  judgment  or  decree  shall  provide  for 
the  sale  of  the  real  property,  covered  by  such  mort- 
gage, for  the  satisfaction  of  the  judgment  or  decree 
given  therein,  and  the  mortgagee  shall  not  be  entitled 
to  a  deficiency  judgment  on  account  of  such  mortgage 
or  note  or  obligation  secured  by  the  same'^:  Section 
426,  L.  0.  L. 

The  defendant  L.  Wimberly  testified  in  support  of  the 
averments  of  new  matter  in  the  answer  as  to  the  mort- 
gage having  been  executed  to  evidence  a  part  of  the 
purchase  price  of  the  mortgaged  premises.  The  plain- 
tiff's testimony  substantiates  the  averments  of  the 
reply  with  respect  to  the  payment  of  the  face  value  of 
the  note,  and  that  he  took  an  assignment  thereof  with- 
out knowledge  or  notice  that  the  mortgage  had  been 
executed  to  secure  any  part  of  the  purchase  price  of 
the  mortgaged  real  property.  Neither  the  note  nor  the 
mortgage  contains  any  statement  that  either  was  exe- 
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cuted  to  evidence  any  part  of  the  consideration  of  the 
land  so  purchased. 

It  will  be  remembered  that  the  statute  quoted  de- 
clares the  '* mortgagee*'  shall  not  be  entitled  to  a  defi- 
ciency judgment.  If  the  phrase  *  *  the  owner  and  holder 
of  the  mortgage''  had  been  employed,  instead  of  the 
word  '* mortgagee,"  the  restriction  in  such  cases 
might  have  been  freed  from  all  doubt.  A  perusal  of 
the  statute  referred  to  will  show  that  it  is  remedial  in 
character,  and  for  that  reason  it  should  be  liberally 
construed.  So  interpreting  the  word  ''mortgagee," 
it  is  believed  that  the  term  is  employed  to  mean  that 
each  assignee  of  the  security  is  to  be  deemed,  during 
the  term  of  his  ownership  of  the  lien,  as  the  mortgagee, 
thereby  prohibiting  him  from  securing  a  deficiencj 
judgment  on  the  foreclosure  of  a  mortgage  given  to 
secure  any  part  of  the  purchase  price  of  land.  Any 
other  conclusion  would  permit  a  mortgagee  of  real 
property  to  assign  a  mortgage  thereof,  and  thus  defeat 
a  right  expressly  granted  by  statute  to  the  mortgagor 
for  his  benefit  and  protection.  It  is  the  undoubted 
policy  of  the  law  to  protect  the  head  of  a  family  by 
granting  to  him  a  homestead  that  is  exempt  from  exe- 
cution. So,  too,  upon  principle,  it  must  be  true  that 
the  legislative  assembly  encourages  the  acquisition  of 
title  to  land,  even  upon  payment  of  a  part  of  the  con- 
sideration, and  the  giving  of  security  for  the  remainder 
of  the  purchase  price  by  the  execution  of  a  mortgage 
of  the  premises,  limiting  a  recovery,  in  case  of  fore- 
closure, to  a  forfeiture  of  the  payment  made  as  a  part 
of  the  consideration,  and  restoring  to  the  mortgagee 
his  original  estate  in  the  premises.  By  such  statutory 
restriction  a  timid  purchaser  might  venture  to  secure 
a  home  for  himself  and  family  by  giving  part  of  the 
consideration,  hoping  to  be  able  to  meet  the  payment 
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of  the  remainder  of  the  purchase  price  when  it  ma- 
tured according  to  the  terms  of  a  mortgage  of  the 
premises ;  but  he  would  undoubtedly  hesitate  to  pledge 
his  future  energy  and  prospects  of  success  in  life  in 
order  to  liquidate  a  deficiency  judgment  when  the 
mortgagee  was  allowed  to  retain  the  sum  which  had 
been  paid  and  also  permitted  to  secure  a  title  to  the 
premises  pursuant  to  the  decree  of  foreclosure. 

The  right  thus  granted  may  be  defeated  by  the  mort- 
gagee, who,  by  waiving  his  lien  and  maintaining  an 
action  at  law  on  the  promissory  note  or  other  obliga- 
tion so  secured,  can  procure  a  judgment  for  the  entire 
amount  due  and  obtain  the  sum  so  awarded  by  exe- 
cution, if  the  debtor  have  sufficient  property  by  the  sale 
of  which  the  judgment  can  be  discharged :  Page  v.  Ford, 
65  Or.  450  (131  Pac.  1013,  Ann.  Cas.  1915 A,  1048,  45 
L.  R.  A.  (N.  S.)  247) ;  Walters  v.  Cooper,  71  Or.  139 
(142  Pac.  359).  The  practice  pursued  in  these  cases 
and  the  method  of  procedure  resorted  to  therein  were 
rendered  possible  because  Section  426,  L.  0.  L.  pro- 
hibiting the  granting  of  a  deficiency  judgment  in  case 
of  a  purchase  price  mortgage  of  real  property,  applies 
only  to  suits  instituted  to  foreclose  such  lien,  and  not 
to  actions  at  law  based  upon  the  note  or  other  obli- 
gation. The  original  mortgagee  knew,  when  the  mort- 
gage was  given,  that  it  was  executed  to  secure  a  part 
of  the  purchase  price  of  the  mortgaged  premises. 
When  the  promissory  note  and  mortgage  were  as- 
signed, it  was  incumbent  upon  the  assignee  to  ascer- 
tain whether  or  not  the  security  which  he  obtained  was 
a  purchase  money  mortgage,  if  he  desired  to  foreclose 
the  lien  instead  of  bringing  an  action  at  law  on  the 
note  to  recover  the  amount  thereof. 

**A11  proceedings,"  says  a  text-writer,  '*to  collect 
any  deficiency  arising  on  the  sale  of  mortgaged  prem- 
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ises  under  a  foreclosure,  are  purely  statutory^' :  Wiltse, 
Mort.  Foreclosure  (3  ed.),  §  733. 

Such  being  the  case,  it  was  not  necessary  to  state 
in  the  note  or  mortgage  herein  that  the  lien  was  created 
to  evidence  a  part  of  the  purchase  price  of  the  mort- 
gaged premises. 

Finding  no  error,  we  must  affirm  the  decree,  and  it 
is  so  ordered.  Affirmed.    Behearinq  Denied. 

Mr.  Justiob  Benson  and  Mr.  Justice  MoBamB  con- 
cur in  the  result. 

Mr.  Justice  Burnett  delivered  the  following  opinion 
(concurring  specially). 

This  is  a  suit  to  foreclose  a  mortgage  given  to  secure 
a  note  for  $3,000  of  which  the  plaintiff  is  the  indorsee 
by  two  successive  transfers  from  the  original  payee. 
The  instruments  are  both  utterly  silent  about  the  debt 
being  for  part  of  the  purchase  price  of  the  realty 
pledged.  The  makers  mentioned  that  fact  for  the 
first  time  in  their  answer,  and  the  only  relief  for  which 
they  pray  is  that  no  deficiency  judgment  be  entered 
against  them.  There  is  no  denial  whatever  of  any  al- 
legation in  the  complaint.  The  new  matter  of  the 
answer  was  denied  by  the  reply,  and  the  plaintiff  al- 
leged that  he  purchased  the  note  long  before  the  same 
became  due  and  before  default  was  made  in  the  pay- 
ment of  the  accruing  interest,  having  paid  full  value 
for  the  same.  The  trial  court  adjudged  and  decreed 
that  the  plaintiff  have  and  recover  of  and  from  the 
makers  and  the  indorsers  and  each  of  them  the  full 
amount  of  the  note,  with  interest  at  6  per  cent  per 
annum  from  the  date  of  the  decree,  and  the  further  sum 
of  $300,  attorney's  fees,  and  costs  and  disbursements 
taxed  at  $31,  adding  this  clause, '  *  but  that  no  deficiency 
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judgment  be  entered  against  the  defendants  L.  Wim- 
berly or  Cora  Wimberly.*^  Besides  this,  the  decree 
was  in  the  usual  form  of  foreclosure  directing  the 
application  of  the  proceeds  of  the  same  to  the  liquida- 
tion of  the  expenses  thereof,  next  to  the  payment  of 
the  judgment  rendered,  and  lastly  that  the  residue  be 
paid  into  court  for  the  benefit  of  the  defendants  as  their 
interest  might  appear.    The  plaintiff  appealed. 

The  sole  contention  here  is  that  the  court  erred  in 
declaring  that  no  deficiency  judgment  be  entered 
against  the  Wimberlys  who  signed  the  promise  to  pay. 
Unless  modified  by  statute,  the  mortgagee  may  pursue 
all  his  remedies  concurrently  or  successively:  2  Jones 
on  Mortgages  (7  ed.),  §  1215  et  seq.;  Dunkley  v.  Van 
Buren,  3  Johns.  Ch.  (N.  Y.)  330;  Vansant  v.  Allmon, 
23  111.  30 ;  Lichty  v.  McMartin,  11  Kan.  565. 

Section  422,  L.  0.  L.,  reads  thus : 

**A  lien  upon  real  or  personal  property,  other  than 
that  of  a  judgment  or  decree,  whether  created  by  mort- 
gage or  otherwise,  shall  be  foreclosed,  and  the  property 
adjudged  to  be  sold  to  satisfy  the  debt  secured  thereby 
by  a  suit.  In  such  suit,  in  addition  to  the  decree  of 
foreclosure  and  sale,  if  it  appear  that  a  promissory 
note  or  other  personal  obligation  for  the  payment  of 
the  debt  has  been  given  by  the  mortgagor  or  other  lien 
debtor,  or  by  any  other  person  as  principal  or  other- 
wise, the  court  shall  also  decree  a  recovery  of  the 
amount  of  such  debt  against  such  person  or  persons, 
as  the  case  may  be,  as  in  the  case  of  an  ordinary  decree 
for  the  recovery  of  money.*' 

Section  426,  L.  0.  L.,  is  as  follows : 

**When  judgment  or  decree  is  given  for  the  fore- 
closure of  any  mortgage,  hereafter  executed,  to  secure 
payment  of  the  balance  of  the  purchase  price  of  real 
property,  such  judgment  or  decree  shall  provide  for 
the  sale  of  the  real  property,  covered  by  such  mortgage, 
for  tiie  satisfaction  of  the  judgment  or  decree  given 
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therein,  and  the  mortgagee  shall  not  be  entitled  to  a 
deficiency  judgment  on  account  of  such  mortgage  or 
note  or  obligation  secured  by  the  same.  ^ ' 

The  rule  laid  down  by  Jones  has  been  thus  modified 
by  Section  429,  L.  0.  L. : 

**  During  the  pendency  of  an  action  at  law  for  the 
recovery  of  a  debt  secured  by  any  lien  mentioned  in 
Section  422,  a  suit  cannot  be  maintained  for  the  fore- 
closure of  such  lien,  nor  thereafter,  unless  judgment 
be  given  in  such  action  that  the  plaintiff  recover  such 
debt  or  some  part  thereof,  and  an  execution  thereon 
against  the  property  of  the  defendant  in  the  judgment 
is  returned  unsatisfied  in  whole  or  in  part.^' 

Section  426,  forbidding  a  deficiency  judgment,  was 
ingrafted  upon  our  statute  by  the  legislative  assembly 
of  1903.  Strictly  speaking,  there  has  never  been  such 
a  thing  as  a  deficiency  judgment  since  our  Code  was 
adopted  in  1862. 

*^A  mortgage  deficiency  is  the  balance  due  after 
exhausting  the  property  given  as  security.  The  defi- 
ciency is  contingent  until  it  is  made  certain  by  sale 
of  the  mortgaged  property  and  application  of  the  pro- 
ceeds": 1  Words  and  Phrases,  Second  Series,  p.  1271. 

It  is  said  in  3  Jones  on  Mortgages  (7  ed.),  Section 
1709a : 

*  *  The  judgment  contemplated  is  one  for  the  balance 
of  the  debt  after  applying  the  proceeds  of  the  sale. 
This  can  be  rendered  only  when  there  are  proper 
averments  in  the  bill  and  a  prayer  for  this  relief.  The 
bill  or  complaint  must  contain  allegations  of  the  amount 
actually  due,  then  the  first  step  is  to  ascertain  what 
the  amount  of  this  balance  is.  Therefore  a  judgment 
for  a  deficiency  can  be  had  only  when  the  sale  is  com- 
pleted; and  it  can  only  be  known  what  the  deficiency 
is,  upon  the  report  of  sale  and  its  confirmation.'* 

A  judgment,  even  for  a  deficit,  must  be  certain  as  to 
amount,  and  this  cannot  be  ascertained  prior  to  return 
on  execution  and  confirmation  of  sale. 
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Originally  our  statute  was  evidently  designed  to 
condense  litigation,  and  so  empowered  the  court  to 
render  a  personal  decree  for  the  full  amount  due  with- 
out limiting  the  plaintiff  in  equity  to  a  mere  foreclosure 
or  driving  him  to  law  to  recover  the  remainder  of  the 
debt.  The  statute  is  but  an  expression  of  the  principle 
that  equity  having  taken  jurisdiction  of  the  subject 
matter  for  one  purpose  would  retain  it  for  all.  The 
provision  of  Section  422  to  the  effect  that  the  court 
shall  in  its  decree  also  award  a  recovery  of  the  amount 
of  the  debt  against  the  maker  of  the  promissory  note 
and  other  parties  liable  thereon,  as  in  the  case  of  an 
ordinary  decree  for  the  recovery  of  money,  dispensed 
with  deficiency  judgments.  The  enactment  of  Section 
426  was  superfluous,  because  the  terms  of  Section  422 
had  already  obviated  the  necessity  for  the  same.  It  is 
unthinkable  that  in  the  same  suit  there  should  be  two 
decrees  between  the  same  parties  for  the  recovery  of 
the  same  debt.  One  having  been  already  entered 
against  the  defendants  in  this  proceeding  under  the  au- 
thority of  Section  422,  it  is  the  end  of  the  law  like  any 
other  judgment.  The  announcement  of  the  court  in 
advance  that  it  will  not  hereafter  render  a  deficiency 
judgment  does  not  affect  the  case  at  this  juncture.  It 
will  be  time  enough  to  grant  or  deny  such  relief,  when 
and  if  the  issue  is  presented  for  decision.  While  our 
statute  has  limited  the  original  rule  to  the  extent  that 
no  suit  for  foreclosure  can  be  carried  on  during  the 
pendency  of  a  law  action  nor  thereafter  unless  an  exe- 
cution against  the  property  of  the  defendant  is  re- 
turned unsatisfied  in  whole  or  in  part,  it  has  not  limited 
the  right  of  the  holder  of  a  promissory  note  to  main- 
tain an  action  at  law  either  before  or  after  a  fore- 
closure suit.  That  the  action  can  be  maintained  before 
the  equity  suit  is  established  by  Page  v.  Ford,  66  Or. 
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450  (131  Pac.  1013,  Ann.  Cas.  1915A,  1048,  45  L.  R.  A. 
(N.  S.)  247).  The  decision  there  is  based  upon  the 
reason  that  Section  426,  L.  0.  L.,  is  applicable  only  to 
suits  in  equity.  This  is  clearly  true  by  the  terms  of 
the  enactment  itself,  and  consequently  it  cannot  afifect 
actions  at  law.  Otherwise  the  conclusion  in  Page  v. 
Ford  would  be  illogical  and  erroneous. 

Amplifying  on  the  concurrency  of  remedies,  Jones  on 
Mortgages  (7  ed.),  in  Section  1227  et  seq.,  lays  down 
the  rule  that  the  holder  of  the  mortgage  being  entitled 
to  recover  the  full  amount  of  the  mortgage  debt,  if 
there  be  a  deficiency  after  the  foreclosure  of  the  mort- 
gage, either  by  suit  or  under  power  of  a  sale  he  may 
maintain  an  action  on  the  debt  for  what  remains  due, 
and  a  judgment  for  the  deficiency  does  not  open  the 
sale  nor  authorize  the  debtor  to  redeem. 

From  the  doctrine  thus  taught,  it  follows  that  a 
mortgagee  does  not  waive  his  lien  upon  the  realty 
pledged  by  maintaining  an  action  at  law  upon  the  note. 
It  is  the  principal  thing.  The  mortgage  is  but  an  inci- 
dent thereto.  As  between  the  debtor  and  creditor,  the 
latter  is  not  compelled  to  marshal  his  securities,  nor  to 
follow  one  to  the  exclusion  of  the  other.  He  may  pur- 
sue all  the  remedies  which  the  debtor  has  by  stipulation 
placed  in  his  hands  until  he  has  accomplished  the  pur- 
pose of  the  contract,  which  is  the  payment  of  the 
principal  debt.  To  hold  otherwise  would  seriously 
interfere  with  the  integrity  of  conmaercial  paper.  The 
writer  therefore  dissents  from  the  statement  in  the  opin- 
ion of  Mr.  Chief  Justice  Moobe  that  prior  to  the  enact- 
ment of  Section  426,  L.  0.  L.,  our  Code  provided  for  a 
deficiency  judgment,  and  that  by  bringing  an  action 
at  law  as  in  Page  v.  Ford,  the  creditor  waives  his  mort- 
gage security. 
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It  seems  that  the  question  of  deficiency  judgment, 
if  it  ever  should  arise  after  confirmation  under  a  fore- 
closure sale,  is  not  affected  by  the  fact  that  no  mention 
was  made  in  the  note  or  mortgage  that  it  was  for  a 
part  of  the  purchase  money  of  the  land  involved.  It  is 
to  be  determined  whether  the  record  of  the  convevance 
of  the  land  to  the  defendants  and  their  pledge  of  it  to 
their  grantor  is  notice  to  the  subsequent  indorsees  of 
the  note  and  mortgage  that  they  were  given  for  part  of 
the  purchase  price.  As  shown  by  the  exemplification 
of  the  records  of  deeds  and  mortgages  in  evidence  here, 
it  is  conclusively  proven  that  the  conveyance  and  the 
mortgage  back  are  concurrent  acts,  forming  but  one 
transaction.  The  rule  is  thus  stated  in  Albright  v. 
Lafayette  BuUdmg  £  Savings  Assn.,  102  Pa.  411,  416: 

**A  purchaser  of  lands,  finding  a  lien  of  record 
against  his  vendor,  is  bound  to  inquire  into  the  in- 
cipiency  of  the  vendor's  title:  Gutherie  v.  Watson,  24 
Pittsb.  Leg.  J.  57.  And  a  judgment  or  mortgage  cred- 
itor of  a  vendee,  finding  a  Uen  in  the  name  of  a  vendor 
against  the  vendee,  entered  or  recorded  within  the 
period  regulated  by  law,  is  bound  to  take  notice  of  it. 
He  is  thereby  put  upon  inquiry,  as  to  the  nature,  char- 
acter, and  consideration  of  the  lien  so  found.  No  other 
notice  is  required.  It  is  not  even  necessary  that  the 
lien  should  disclose  upon  its  face  the  material  fact 
that  it  is  for  purchase  money,  if,  in  point  of  fact, 
whether  it  be  a  mortgage  or  judgment,  it  was  given 
for  purchase  money:  Parke  v.  Neeley,  90  Pa.  52; 
Cohen's  Appeal,  10  Wkly.  Notes  Cas.  [Pa.]  544.'' 

In  a  note  to  Marin  v.  Knox,  40  L.  R.  A.  (N.  S;)  272, 
reported  also  in  117  Minn.  428  (136  N.  W.  15),  it  is 
said : 

**It  is  the  general  rule,  to  which  there  is  little  dis- 
sent, that  a  mortgage  on  land  executed  by  the  purchaser 
of  the  land  contemporaneously  with  the  acquirement 
of  the  legal  title  thereto  is  a  purchase  money  mort- 
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gage,  and  entitled  to  priority  as  such  over  all  other 
claims  or  liens  arising  through  the  mortgagor;  and 
this  is  true  without  reference  to  whether  the  mortgage 
was  executed  to  the  vendor  or  to  a  third  person" — 
citing  many  authorities. 

To  like  effect  is  Flack  v.  Bremen,  45  Tex.  Civ.  App. 
473  (101  S.  W.  537) ;  Harrow  v.  Grogan,  219  111.  288 
(76N.E.350). 

It  thus  appears  that  there  was  enough  on  the  public 
records  to  advise  jfin  indorser  of  the  fact  that  the  mort- 
gage was  for  purchase  money,  and  so  give  whatever 
lawful  effect  there  may  be  to  Section  426,  if  the  court 
should  ever  take  occasion  to  adjudicate  the  matter. 
In  very  truth,  the  plaintiff  secured  a  personal  decree 
against  all  the  defendants  so  far  as  the  court  had  juris- 
diction to  pronounce  the  same.  None  of  them  has  ap- 
pealed from  that  adjudication.  The  issue  of  deficiency 
judgment  was  not  before  the  Circuit  Court,  nor  could 
it  be  in  any  event,  under  any  of  the  authorities,  until 
after  confirmation  of  the  foreclosure  sale.  Up  to  this 
time  the  plaintiff  has  had  no  cause  of  complaint  in  this 
court. 

For  these  reasons  I  concur  in  the  conclusion  reached 
by  Mr.  Chief  Justice  Moore  affirming  the  decree. 
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Argued  March  14,  reversed  March  28,  1916. 

BENVIE  V.  PORTLAND  EY.,  L.  &  P.  CO. 

(156  Pac.  266.) 

Oanien— Personal    lojiuriafr— Setting    Down    Passenger— Proximate 
Oanse. 

1.  In  an  actipn  for  personal  injuries  in  alighting  from  defend- 
ant's car,  a  complaint  alleging  that  defendant  negligently  failed  to 
provide  a  suitable  step,  in  that  the  step  was  placed  too  high  from 
the  ground,  and  that  as  plaintiff,  a  woman  weighing  200  pounds, 
placed  one  foot  on  the  lower  step,  her  weight  was  thrown  on  that 
foot  before  her  other  foot  reached  the  ground,  whereby  the  ten- 
dons, muscles,  etc.,  of  that  foot  were  torn,  bruised  and  wrenched, 
stated  no  cause  of  action,  as  it  showed  that  plaintiff's  weight  was 
the  proximate  cause  of  the  injury,  which  would  have  been  the  same 
regardless  of  the  height  of  the  step. 

[As  to  duty  of  carriers  when  discharging  passenger,  see  note 
in  118  Am.  St  B^.  471.] 

From  Clackamas:  James  U.  Campbell,  Judge. 

Department  1.    Statement  by  Mr.  Justice  Benson. 

This  is  an  action  by  Valeria  G.  Benvie  against  the 
Portland  Railway,  Light  &  Power  Company,  a  corpo- 
ration, for  damages  resulting  from  personal  injuries 
in  alighting  from  one  of  deifendant's  interurban  cars. 
The  complaint,  after  stating  the  formal  and  jurisdic- 
tional facts,  alleges,  in  substance,  that  plaintiff  was  a 
passenger  on  defendant's  car,  and  that  defendant  neg- 
ligently failed  to  provide  a  suitable  step  on  such  car, 
in  that  the  same  was  placed  at  too  great  a  distance 
from  the  grovmd.  These  allegations  are  followed  by 
a  statement  of  the  facts  which  resulted  in  the  injury, 
in  this  language : 

**That  on  arriving  at  the  station  of  Concord,  in 
Clackamas  County,  Oregon,  plaintiff  herein  proceeded 
to  alight  from  the  said  car,  and  that  as  she  attempted 
to  dismount  from  the  said  step  provided  by  defendant 
corporation  for  the  purpose  of  enabling  its  passengers 
to  leave  the  said  car  plaintiff  herein,  who  is  a  large 
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woman  and  weighs  about  200  pounds,  placed  one  foot 
on  the  lower  board  of  said  step  and  stepped  off  with 
the  other  to  the  ground. 

^  *  That  on  account  of  the  great  distance  between  the 
lower  board  of  the  said  steps  and  the  ground,  before 
plaintiff's  foot  reached  the  ground,  all  of  her  weight 
was  thrown  upon  the  limb  remaining  upon  the  said 
step,  and  as  a  result  thereof  the  tendons,  muscles  and 
flesh  of  plaintiff's  said  limb  gave  way  and  were  torn, 
bruised,  wrenched  and  twisted.'* 

The  remainder  of  the  pleading  is  devoted  to  a  de- 
scription of  injuries  received  and  a  prayer  for  judg- 
ment. Defendant  filed  an  answer  consisting  of  gen- 
eral denials,  and  a  trial  was  had  wherein,  at  the  close 
of  plaintiff's  testimony,  defendant  moved  the  court  for 
a  judgment  of  nonsuit  upon  the  ground,  inter  alia,  that 
the  complaint  fails  to  state  a  cause  of  action  against 
the  defendant.  This  motion  was  denied,  and  the  trial 
resulted  in  a  verdict  and  judgment  for  plaintiff,  from 
which  defendant  appeals.  '  Reversed.    - 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  F.  J.  Loner gan  and  Messrs.  Griffith,  Leiter  &  Allen, 
with  an  oral  argument  by  Mr.  Lonergan. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Brownell  £  Stone,  with  an  oral  argument  by 
Mr.  William  M.  Stone. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  There  are  several  assignments  of  error,  but  we 
shall  consider  but  one,  and  that  is  the  action  of  the 
court  in  denying  the  motion  for  a  judgment  of  non- 
suit. It  will  be  observed  that  the  proximate  cause  of 
the  accident  is  alleged  to  be  that  by  reason  of  the  great 
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distance  between  the  step  and  the  gfronnd,  ** before 
plaintiff's  foot  reached  the  ground,  all  of  her  weight 
was  thrown  upon  the  limb  remaining  upon  the  said 
step,  and  as  a  result  thereof  the  tendons,  muscles  and 
flesh  of  plaintiff's  said  limb  gave  way  and  were  torn, 
bruised,  wrenched  and  twisted."  It  is  an  indisputable 
physical  fact  that,  so  far  as  this  allegation  goes,  the 
entire  weight  would  have  been  thrown  upon  the  limb 
remaining  upon  the  step  even  if  the  latter  had  been 
within  four  inches  of  the  ground,  or,  indeed,  even  if 
plaintiff  had  been  walking  upon  a  level  surface,  and 
therefore,  without  some  further  recital  of  facts  than 
as  disclosed  by  the  pleading,  the  height  of  the  step 
could  not  have  had  anything  to  do  with  the  result,  and 
the  complaint  does  not  state  facts  constituting  a  cause 
of  action. 

We  therefore  conclude  that  it  was  error  to  deny  the 
motion  for  judgment  of  nonsuit 

The  judgment  will  be  reversed,  and  a  judgment  of 
nonsuit  entered  here  without  prejudice. 

Bevebbbd. 

Mr.  Chibp  Justice  Moobe,  Mb.  Justice  Bubnbtt  and 
Mb.  Justice  McBbidb  concur. 


Argued  Febniarj  25,  affirmed  March  28,  1916. 

BOBINSON  V.  McCAET. 

(156  Pac.  273.) 

De6d9—VaUdlty— Mental  Capacity  of  Grantor. 

1.  Where  the  preponderance  of  the  evidence  showed  that  the 
grantor  of  a  tnut  deed  disposing  of  all  his  property  was  a  sick,  half- 
demented  old  man  incapable  of  managing  his  own  affairs,  or  of  esti- 
mating the  gravity  of  the  conveyance  he  was  making,  that  he 
was  completely  under  the  influence  of  his  son  whom  he  made 
trustee,  that  he  had  a  fear  that  his  divorced  wife  would  attempt  to 
get  more  of  his  property,  while  his  children  were  anxious  i^  hare 
79  Or.— 41 
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it  secured  in  some  way  for  fear  he  would  marry  again,  as  he  seemed 
anxious  to  do,  being  a  monomaniac  on  the  subject  of  marriage,  the 
deed  will  be  set  aside  for  want  of  capacity. 

[As  to  avoidance  of  deed  of  incompetent  person  in  action  of 
ejectment,  see  note  in  Ann.  Oa«.  1915D,  1025.] 

From  Linn :  William  Galloway,  Judge. 

Department  2.    Statement  by  Mb.  Justice  McBridb. 

This  is  a  suit  by  Mary  Elizabeth  Eobinson,  as  ad- 
ministratrix of  the  estate  of  George  McCart,  deceased, 
Mary  Elizabeth  Robinson  and  Isabell  Fanton  against 
George  A.  McCart,  Edmund  McCart,  Hattie  Gibbs  and 
Charles  McCart,  to  set  aside  a  deed.  The  facts  are 
as  follows : 

George  McCart  died  in  Linn  County,  at  Harrisburg, 
on  October  24,  1912,  leaving  surviving  him  Elizabeth 
Robinson,  Isabell  Fanton,  George  A.  McCart,  Edmund 
McCart,  Hattie  Gibbs  and  Chas.  McCart.  On  Febru- 
ary 20, 1912,  and  about  eight  months  prior  to  his  death, 
George  McCart  made,  signed  and  executed  a  written 
instrument  in  the  nature  of  a  trust  deed  conveying  his 
property  to  his  son  George  A.  McCart,  in  trust  as 
therein  provided.  In  this  deed  the  sum  of  $100  is  left 
to  Isabell  Fanton,  and  a  one-sixth  interest  in  the  es- 
tate, which  would  be  the  natural  share  for  each  child, 
is  left  to  Mary  Elizabeth  Robinson.  However,  the  por- 
tion assigned  to  Mrs.  Robinson  is  restricted  by  a  trust 
arrangement  whereby  George  A.  McCart  is  to  hold  the 
same  in  trust  and  pay  the  proceeds  therefrom  to  Mrs. 
Robinson.  Upon  the  execution  of  the  trust  arrange- 
ment George  A.  McCart  took  charge  of  his  father  *s 
property  and  proceeded  to  manage  and  control  the 
same  pursuant  to  the  directions  in  said  trust  deed  set 
forth.  After  his  father's  death  he  continued  in  the 
management  and  settling  of  the  estate  pursuant  to  said 
trust  deed,  and  had  practically  performed  his  said  trust 
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when  on  July  14,  1913,  plaintiffs  instituted  this  suit 
to  set  aside  said  trust  deed  and  compel  George  A.  Me- 
Cart  to  account  for  the  property  of  George  McCart, 
and  Mrs.  Eobinson  was  appointed  administratrix  of 
the  estate  of  George  McCart,  deceased,  and  as  admin- 
istratrix seeks  to  have  the  property  set  over  to  her. 
The  grounds  alleged  and  relied  upon  to  set  this  instru- 
ment aside  are  mental  incapacity  of  George  McCart 
to  transact  such  business  as  making  a  deed  or  dispos- 
ing of  his  property  and  undue  influence  alleged  to  have 
been  exercised  by  George  A.  McCart. 

Defendants  answer  by  denying  the  allegations  of  the 
complaint,  and  also  allege  that  plaintiff  Mrs.  Robinson 
was  present  when  the  transaction  occurred;  that  she 
knew  the  same  was  being  done,  and  had  stood  by  while 
the  entire  estate  had  been  substantially  administered 
upon,  and  at  this  late  hour  ought  to  be  estopped  from 
asserting  the  claim  set  forth  in  her  complaint.  There 
was  a  decree  for  plaintiffs,  and  defendants  appeal. 

Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs,  Weatherford  d  Weatherford  and  Messrs.  Mc- 
Fadden  <&  Clark,  with  an  oral  argument  by  Mr.  Arthur 
Clark. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Gale  S.  Hill  and  Messrs.  Hetoitt  S  Sox,  with  oral 
arguments  by  Mr.  Hill  and  Mr.  Henry  H.  Hewitt. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

1.  But  one  question  arises  in  this  case,  and  that  is  as 
to  the  mental  capacity  of  George  McCart  to  make  the 
trust  deed  described  in  the  complaint.    The  testimony 
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upon  this  subject  occupies  several  hundred  pages,  and 
a  reproduction  of  it  here  would  serve  no  useful  pur- 
pose, and  in  fact,  would  occupy  half  a  volume  of  the 
Oregon  Reports.  We  will  only  state  our  conclusions 
drawn  from  a  careful  study  of  the  whole.  The  de- 
ceased was  an  unlettered  man,  not  being  able  even  to 
write  his  name,  but  possessed  of  business  ability  suffi- 
cient to  enable  him  to  acquire  an  estate  of  considerable 
magnitude.  At  the  time  of  his  death  he  was  about  75 
years  of  age.  He  came  to  Oregon  from  Iowa  in  1903. 
His  wife  died  October  1,  1907,  and  he  remarried  June 
13, 1910.  The  second  marriage  did  not  prove  a  happy 
one,  and  he  was  divorced  from  his  second  wife  in  Au- 
gust, 1911.  Which  party  obtained  the  divorce  or  for 
what  cause  it  was  granted  does  not  appear.  From  the 
time  of  the  death  of  his  first  wife  there  seems  to  have 
commenced  a  gradual  decay  of  his  physical  and  mental 
faculties.  In  April,  1910,  he  had  a  slight  stroke  of 
paralysis,  and  after  that  the  degradation  of  his  mental 
and  physical  faculties  became  more  accentuated.  Much 
of  the  time  he  was  unable  to  control  his  urine  and  the 
operation  of  his  bowels,  this  going  to  such  an  extent 
that  his  attendant,  Mrs.  Eobinson,  had  frequently  to 
change  his  underclothing  several  times  a  day  and  gen- 
erally to  care  for  him  as  though  he  were  a  child.  He 
was  very  feeble,  and  trusted  mostly  to  his  son,  George 
A.  McCart,  to  transact  and  look  after  his  business.  He 
was  anxious  to  marry  again,  and  seemed  to  have  been 
a  monomaniac  upon  the  subject  of  women  and  mar- 
riage. Shortly  before  the  execution  of  the  trust  deed 
he  became  imbued  jj^ith  the  idea  that  his  second  wife, 
then  divorced,  would  make  some  demands  upon  hini 
for  more  of  his  property,  and  advised  with  the  defend- 
ant George  A.  McCart  and  others  as  to  the  best  means 
of  avoiding  such  a  contingency.    Owing  to  a  childish 
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or  insane  disposition  on  his  part  to  marry  again,  it  is 
evident  that  his  children  were  also  desirous  of  having 
his  property  placed  in  such  a  condition  that  he  might 
not  be  misled  into  a  marriage  with  some  designing 
woman.  The  fear  that  his  former  wife  would  seek  to 
secure  a  portion  of  his  remaining  property  appears  to 
have  been  entirely  groundless,  and  either  a  hallucina- 
tion or  suggested  by  others  in  order  to  obtain  posses- 
sion of  his  property.  The  whole  evidence  convinces  us 
that  he  had  not  at  the  time  mental  capacity  to  make  the 
conveyance;  that  he  was  then  wholly  under  the  in- 
fluence of  Gfeorge  A.  McCart,  and  as  susceptible  to  sug- 
gestions from  him  in  regard  to  business  matters  as  a 
child  ten  years  old  would  have  been  to  the  suggestions 
of  a  father.  The  evidence  also  indicates  that  after  the 
conveyance  was  executed  he  did  not  fully  realize  what 
he  had  done,  but  felt  that  in  a  general  way  he  had  con- 
summated some  proceeding  which  would  defeat  the 
imaginary  scheme  of  his  second  wife  to  obtain  his  prop- 
erty. He  was  a  weak,  sick,  half-demented^  old  man, 
wholly  incapable  of  managing  his  own  affairs  or  of 
estimating  the  consequences  or  gravity  of  the  convey- 
ance he  was  making.  The  very  fact  of  his  making  the 
conveyance  indicates  either  that  he  considered  himself  * 
incapable  of  attending  to  his  own  affairs  or  was,  by 
reason  of  mental  incapacity,  induced  to  make  it  to  avoid 
a  contingency  which  a  man  of  ordinary  mental  capa- 
city would  have  known  to  be  impossible. 

As  before  remarked,  the  evidence  is  voluminous  and 
somewhat  conflicting,  but  the  judge  of  the  Circuit 
Court  had  the  witnesses  before  him,  and  was  therefore 
as  able  to  form  an  opinion  as  to  its  value  as  are  we  who 
get  it  second  hand  and  in  cold  type ;  but  even  with  this 
disadvantage,  we  are  of  the  opinion  that  the  testimony 
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strongly  preponderates  in  favor  of  plaintiffs*  theory, 
and  the  decree  is  therefore  affirmed.  Affibmsd. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  Beak  and  Mb. 
Justice  Habbis  concur. 

Mb.  Justice  Eakin  took  no  part  in  the  consideration 
of  this  case. 


Argaed  Mftreb  15,  reversed  and  dismissed  March  28,  1916. 

HAGUE  V.  HAGUE. 

(15ft  Pac.  277.) 

DlTorca — ^Decrea — Default — Settlag  Aside. 

1.  Where  plaintilf  in  a  suit  for  divorce  could  by  an  honest  effort 
have  ascertained  defendant's  residence,  so  that  the  copies  of  the 
summons  and  complaint  might  have  been  properly  addressed  but  he 
failed  to  make  such  effort,  and  the  copies  mailed  were  returned  to 
his  attorney,  there  was  no  error  in  setting  aside  a  default  decree 
and  permitting  defendant  to  file  an  answer. 

Divorce — Evidence — ^Weight  and  Snfflclency. 

2.  In  a  suit  for  divorce,  evidence  held  to  show  that  plaintiff  vol- 
untarily abandoned  defendant  and  their  children  when  they  were 
destitute  and  he  was  able  to  aid  them,  but  neglected  to  do  so,  ex- 
cept in  the  matter  of  partial  education  of  some  of  the  children,  and 
occasionally  donating  small  sums  of  money,  and  hence  is  not  entitled 
to  a  divorce. 

[As  to  desertion  as  ground  for  divorce,  see  notes  in  119  Am. 
St  Bep.  618;  18  Am.  St.  Bep.  147.] 

From  Clackamas:  James  U.  Campbell,  Judge. 
Department  1.    Statement  by  Mb.   Chief  Justice 

MOOBE. 

This  suit  was  commenced  June  21,  1911,  in  the  Cir- 
cuit Court  for  Clackamas  County,  Oregon,  by  Thomas 
0.  Hague  against  Anna  E.  Hague  for  a  divorce.  The 
affidavit  of  the  plaintiff,  for  the  service  of  the  summons, 
omitting  the  subscription,  verification  and  filing,  reads : 
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<  — ■ — - 

*  *  State  of  Oregon, 
County  of ,  ss. : 

**I,  T.  0.  Hague,  being  duly  sworn,  say:  That  I  am 
the  plaintiflf  in  the  above-entitled  suit;  that  the  com- 
plaint in  said  action  was  filed  with  the  clerk  of  said 

court  on  the  day  of  May,  1911,  and  summons 

thereupon  issued.  That  a  cause  of  suit  exists  in  my 
favor  against  the  defendant  above  named,  the  grounds 
of  which  are  as  follows :  That  the  defendant,  Anna  E. 
Hague,  willfully  and  without  cause  deserted  and  aban- 
doned the  plaintiflf  in  the  State  of  New  York  on  the 
13th  day  of  August,  1893,  and  has  refused  to  live  with 
the  plaintiff  ever  since.  That  the  plaintiff  has  been  a 
resident  of  the  State  of  Oregon  for  the  period  of  five 
years  immediately  preceding  the  commencement  of 
this  suit.  That  said  defendant  is  a  necessary  and 
proper  party  defendant  in  said  suit.  That  said  sum- 
mons issued  as  aforesaid  was  delivered  to  the  sheriff 
of  Clackamas  County,  with  directions  to  said  sheriff 
to  serve  the  same  upon  the  defendant,  Anna  E.  Hague, 
and  said  sheriff  has  returned  said  summons  to  the  clerk 
of  this  court,  with  his  return  thereon  indorsed  to  the 
effect  that  said  defendant  could  not  be  found  in  his 
county.  That  said  defendant  cannot  after  due  dili- 
gence be  found  within  this  state,  although  diligent  in- 
quiry and  search  for  the  purpose  of  finding  her  have 
been  made  as  follows:  By  inquiring  of  her  former 

neighbors  and  acquaintances  and  of .     That 

the  defendant  was  last  living  in  the  city  of  New  York, 
in  the  State  of  New  York,  and  is  believed  to  be  still 
living  there.  That  the  present  place  of  residence  of 
said  defendant  is  New  York  City,  N.  Y.  That  this 
affiant  therefore  says  that  personal  service  of  said 
summons  cannot  be  made  on  said  defendant,  Anna  E. 
Hague,  and  prays  for  an  order  that  service  of  the 
same  may  be  made  by  publication  thereof  in  the  *  Ore- 
gon City  Enterprise,'  a  journal  of  general  circulation 
published  at  Oregon  City,  Oregon.'* 

Founded  upon  that  affidavit  an  order  was  made  by 
the  county  judge  of  that  county  directing  a  publication 
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in  the  ** Oregon  City  Enterprise^'  of  the  summons,  and 
that  a  copy  thereof  and  of  the  complaint  be  forthwith 
mailed  to  the  defendant  at  her  place  of  residence. 
Proof  of  the  printing  was  made  by  the  affidavit  of  the 
printer  of  that  newspaper,  showing  a  publication  of  the 
summons  once  a  week  for  seven  consecutive  weeks  prior 
to  August  7,  1911.  The  deposit  of  copies  of  the  sum- 
mons and  complaint  in  the  postoffice  was  made  by  the 
plaintiff 's  attorney,  who  did  not  file  any  affidavit  show- 
ing a  compliance  with  the  order  of  the  county  judge. 
There  was  filed  in  the  Circuit  Court  on  August  7, 1911, 
an  envelope,  postmarked  *' Portland,  Ore.,  June  26, 1911, 
12 :30  p.  m.,"  addressed  to  ^*  Anna  E.  Hague,  New  York 
City,  N.  Y.,*'  also  having  on  the  face  of  the  wrapper, 
** After  5  days  return  to**  plaintiff's  attorney,  giving 
his  name  and  the  location  of  his  office  in  Portland, 
Oregon,  and  having  duly  canceled  stamps  of  the  value 
of  four  cents.  The  envelope  also  has  stamped  on  it 
the  words,  **  Searcher  No.  11,"  beneath  which  appears 
the  written  command,  **Try  108  E.  40.*'  There  is  also 
written  on  the  envelope:  "Cannot  be  tried.  House 
closed.  J.  E.  C.**  The  envelope,  when  opened  in  this 
court,  evidently  for  the  first  time  after  it  was  sealed, 
was  found  to  contain  copies  of  the  summons  and  com- 
plaint, duly  certified  to  by  the  plaintiff's  counsel.  Bot- 
tomed on  that  proof  the  cause  was  tried,  and,  as  the 
defendant  neither  appeared  nor  answered,  the  state 
was  represented  by  the  district  attorney.  Testimony 
was  received,  and  upon  a  consideration  thereof  a  de- 
cree of  divorce  was  granted  the  plaintiff  August  7, 
1911.  The  defendant's  counsel  on  October  1,  1914, 
moved  to  expunge  the  ** pretended  decree"  on  the 
ground  that  it  was  fraudulently  procured,  and  that 
Mrs.  Hague  had  only  just  prior  to  the  application 
learned  that  the  decree  had  been  given.    This  motion 
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was  sustained,  and  an  answer  was  permitted  to  be  filed^ 
denying  the  charge  of  the  complaint,  and  alleging  other 
facts,  some  of  which  are  admitted,  and  others  denied, 
in  the  reply.  The  cause  was  tried,  and  the  plaintiff 
secured  a  decree  of  divorce,  from  which  the  defendant 
appeals.  Bbvbbsed  and  Dismissed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Robert  C.  Wright. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Lida  O'Bryon  and  Mr.  M.  J.  MacMahon,  with  an 
oral  argument  by  Mr.  0  'Bryon. 

Opinion  by  Mb.  Chief  Justice  Moobb. 

The  evidence  shows  that  the  parties  were  married  in 
Queens  (now  Nassau)  County,  New  York,  November 
19,  1868,  and  nine  children  were  bom  of  that  union. 
The  pleadings  admit  and  the  evidence  shows  that  on 
December  29,  1906,  the  plaintiff  commenced  a  suit  for 
divorce  in  Klamath  County,  Oregon.  The  defendant 
then  was,  and  ever  since  has  been,  a  resident  of  New 
York,  and  the  summons  was  served  by  publication. 
She  filed  an  answer  in  that  suit,  and  made  application 
for  an  allowance  of  suit  money.  The  court  ordered 
him  to  pay  $125,  but  upon  his  refusal  to  comply  there- 
with the  suit  was  dismissed  without  prejudice.  The 
plaintiff  on  July  30,  1907,  commenced  another  suit  for 
a  divorce  in  Multnomah  County,  in  this  state,  and  the 
defendant  again  appeared  by  counsel  and  asked  for 
suit  money.  The  court  required  him  to  pay  $75  for  the 
purpose,  but  he  refused  to  obey  the  order,  whereupon 
the  suit  was  dismissed,  and  a  judgment  rendered 
against  him  for  the  costs,  which  he  has  not  paid. 
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About  four  years  thereafter  he  commenced  this  suit, 
which  ultimately  resulted  in  a  decree  in  his  favor. 

1.  Section  831,  L.  0.  L.,  provides:  *'An  affidavit  may 
be  used  to  prove  the  service  of  a  suncmaons/'  The  re- 
turned envelope,  with  its  inclosures,  furnished  in- 
dubitable evidence  that  duly  certified  copies  of  the 
summons  and  complaint  had  been  sent  by  mail,  with 
the  requisite  postage  prepaid,  addressed  to  the  defend- 
ant at  New  York  City,  without  giving  any  street  or 
number,  and  that  a  postal  agent  had  unsuccessfully 
tried  to  locate  her  residence  so  as  to  deliver  the  mes- 
sage. Whether  or  not  the  failure  of  plaintiff's  counsel 
to  make  and  file  an  affidavit  showing  he  mailed  the  en- 
velope rendered  the  proof  of  the  service  of  the  sum- 
mons invalid  will  not  be  considered,  though  the  motion 
to  expunge  the  decree  was  a  direct  attack.  An  exam- 
ination of  the  depositions  of  the  defendant  and  most  of 
her  children  induces  the  belief  that  if  the  plaintiff  had 
made  an  honest  effort,  he  could  have  ascertained  his 
wife's  residence  so  that  the  envelope  might  have  been 
properly  addressed.  It  is  fair  to  infer  that,  since  his 
previous  efforts  to  secure  a  divorce  had  been  rendered 
futile  by  her  applications  for  an  allowance  of  suit 
money,  he  evidently  thought  he  could  succeed  by 
neglecting  to  make  the  proper  inquiries  of  her  relatives 
and  neighbors  in  New  York  as  to  her  then  residence. 
The  plaintiff's  affidavit  for  the  service  of  the  summons 
by  publication  does  not  name  any  person  of  whom  he 
made  inquiry  as  to  his  wife's  residence.  The  plain- 
tiff's failure  to  make  the  necessary  inquiries  on  this 
subject  shows  that  no  error  was  committed  in  setting 
aside  the  decree  and  permitting  the  defendant  to  file 
an  answer. 

2.  Considering  the  case  on  its  merits,  the  plaintiff 
substantially  testified  that  he  purchased  for  the  defend- 
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ant  on  Long  Island^  New  York,  a  home  of  the  value  of 
$5,000  and  suitably  furnished  the  dwelling;  that  for 
about  five  years  previous  to  August  13,  1893,  she  had 
ceased  to  love  him,  and  on  that  day  notified  him  his 
room  was  better  than  his  company,  whereupon  he  im- 
mediately left  the  house,  and  thereafter  had  been  com- 
pelled to  remain  away  against  his  consent.  He  further 
testified  that  he  was  engaged  in  the  Oriental  rug  busi- 
ness, and  that  the  defendant  took  his  rugs,  valued  at 
$1,000,  and  sold  them  to  a  competitor  for  $62.50 ;  that 
the  witness  left  in  the  bam  at  their  home  store  fixtures 
of  the  value  of  $1,000,  which  personal  chattels  she 
caused  to  be  cut  up  for  fuel ;  that  his  refusal  to  pay  any 
suit  money  was  due  to  the  fact  that  he  was  without 
means,  while  the  defendant  had  received  from  the  es- 
tate of  her  deceased  mother  property  of  the  value  of 
many  thousand  dollars. 

The  depositions  referred  to  state  that,  though  the 
plaintiff  moved  to  a  hotel  in  Brooklyn,  New  York, 
about  the  time  stated  in  the  complaint,  he  frequently 
returned  to  their  home  until  about  the  year  1896,  when 
he  took  his  books,  etc.,  left,  and  never  came  back ;  that 
he  gave  the  defendant  the  home  mentioned,  which 
dwelling  she  was  obliged  to  mortgage  to  raise  for  him 
$3,000 ;  that,  being  unable  to  pay  the  interest  on  that 
sum  of  money,  she  was  compelled  to  sell  the  real  prop- 
erty for  $3,500,  and  after  discharging  the  indebtedness 
there  remained  a  little  more  than  $100,  the  greater  part 
of  which  she  gave  him ;  that  after  the  sale  of  their  home 
the  defendant  rented  the  house  for  a  small  sum,  and 
she  and  her  children  occupied  the  premises  for  a  short 
term;  that  while  she  was  thus  a  tenant  the  plaintiff 
visited  her,  took  all  his  personal  goods,  and  left  her  and 
their  children  in  destitute  circumstances,  while  he  ap- 
parently had  abundant  means  and  roomed  at  a  fashion- 
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able  hotel ;  that  the  defendant  and  several  of  her  chil- 
dren had  been  quite  ill^  and  one  of  the  daughters  by  an 
accident  became  a  cripple,  all  of  which  facts  the  plain- 
tiff well  knew,  but  he  made  no  contribution  to  their 
relief,  though  he  aided,  in  a  small  way,  some  of  the 
children  in  procuring  an  education;  that  the  defend- 
ant was  compelled  after  the  plaintiff  abandoned  her, 
to  rely  upon  her  mother  for  support;  that  the  de- 
fendant received  by  her  mother  *s  will  real  property,  in 
trust  for  her  children,  but  she  was  given  the  income 
thereof,  amounting  to  $200  annually,  out  of  which  she 
was  compelled  to  pay  about  $20  a  year  taxes ;  and  that 
she  was  obliged  to  rely  upon  her  children  for  the  re- 
mainder of  her  support. 

The  depositions  of  the  defendant  and  her  children, 
taken  pursuant  to  a  commission  and  upon  written  in- 
terrogatories, were  filed  in  the  court  below  before  this 
cause  was  tried,  and  there  was  no  opportunity  to  con- 
trovert the  plaintiff's  testimony  in  respect  to  the  sale 
of  his  rugs  to  a  competitor  or  the  destruction  of  the 
store  fixtures.  A  careful  examination  of  the  entire 
testimony  convinces  us  that,  instead  of  the  defendant 
deserting  the  plaintiff  and  refusing  to  live  with  him, 
he  voluntarily  abandoned  her  and  the  children,  when 
they  were  destitute  and  he  was  able  to  aid  them,  but 
neglected  to  do  so,  except  in  the  matter  of  the  partial 
education  of  some  of  the  children,  and  occasionally 
donating  to  them  small  sums  of  money.  The  plaintiff  is 
not  entitled  to  a  divorce. 

The  decree  is  therefore  reversed  and  the  suit  dis- 
missed. Bbvbbsbd.    Suit  Dismissed. 

Mb.  Justiob  Bean,  Mb.  Justiob  Habbis  and  Mb.  Jus- 
hob  MoBbidb  concur. 
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Argned  March  8,  affirmed  March  28,  1916. 

GUAEANTY  TBUST  CO.  v.  DINWIDDIB.* 

(166  Pac.  279.) 

OorporatioiiB— Sale  of  Bonds— MisrHKre0«iitatioii»—'Wliart  Oooetitiitet. 

1.  Where  the  property  of  a  corporation  which  was  issuing  bonds 
was  located  in  a  distant  state,  misrepresentations  by  a  corporate  agent 
as  to  its  property  and  indebtedness  which  could  not  be  discovered  by 
the  purchaser  without  a  trip  to  the  foreign  state  constitutes  fraud 
warranting  the  purchaser  of  the  bonds  in  rescinding  the  contract. 

Oorporations— Antborlty  of  Agent — ^Blgltt  to  Deny. 

2.  In  a  suit  on  a  contract  for  subscription  to  the  bonds  of  a  cor- 
poration, the  corporation's  assignor  cannot  question  the  authority  of 
the  agent  who  effected  the  contract  for  the  benefit  of  the  corporation 
so  as  to  escape  liability  for  the  agent's  fraud;  for,  relying  on  the  con- 
tract made  by  the  agent,  he  is  liable  for  the  agent's  fraud« 

Ckirporations — Bonds — Aflsignment— Bights  of  Assignee. 

3.  A  contract  to  subscribe  to  corporate  bonds  being  non-negotiable, 
the  assignee  has  no  greater  rights  than  his  assignor;  hence  an  assigi^ee 
of  such  a  contract,  though  he  did  not  know  of  the  fraud  of  the  agent 
of  the  corporation  in  effecting  the  contract,  cannot  enforce  the  pur- 
chaser's agreement. 

Corporations — Contracts  to  Subscribe— Tender. 

4.  In  such  case,  where  the  assignor  tendered  the  purchaser  the 
bonds  he  agreed  to  buy,  the  fact  that  the  purchaser  did  not  object  to 
the  nature  of  the  tender  does  not  preclude  him  from  setting  up  that 
the  contract  was  secured  through  fraud. 

Corporations — Corporate  Bonds — Actions  on  Subscription. 

5.  In  an  action  on  a  contract  to  purchase  bonds  of  a  corporation 
which  were  falsely  represented  to  be  first  lien  bonds,  the  purchaser, 
who  was  deceived  as  to  the  property  and  indebtedness  of  the  corpora- 
tion, may  show  that  since  the  contract  the  corporation  had  become 
bankrupt. 

[As  to  fraudulent  and  overissued  corporate  stock,  see  note  in 
87  Am.  St.  Bep.  847.  As  to  supplementing  stock  subscription  by 
proof  of  collateral  oral  agreement,  see  note  in  Ann.  Cas.  1914A, 
458.  As  to  waiver  of  right  to  avoid  stock  subscription,  see  note 
in  Ann.  Cas.  1916B,  790.] 

From  Multnomah:  John  P.  Kavanaugh,  Judge. 


*0n  the  right  to  rescind  subscription  for  fraud  and  misrepresenta- 
tion,  see  note  to  S3  L.  B.  A.  721. 

As  to  the  effect  of  promoter's  fraud  on  corporation's  right  against 
subscriber,  see  note  to  26  L.  B.  A.  100. 

On  fraud  as  ground  of  relief  from  subscription  to  stocks  after  in- 
solvency of  corporation,  see  notes  in  31  L.  B.  A.  (N.  S.)  900;  L.  B.  A. 
1916D,  168.  BiPOBTSa. 
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Department  2.    Statement  by  Mb.  Justice  Burnett. 

This  is  an  action  by  the  Guaranty  Trust  Company 
ajcainst  W.  S.  Dinwiddie. 

It  is  alleged  in  the  complaint  and  admitted  by  the 
answer  that  the  Tennessee  River  Coal  Company  exe- 
cuted an  order  to  sell  its  bonds,  and  that  the  defend- 
ant signed  the  subscription  thereto,  which  are  both 
here  set  out: 

**Bond  Offering  and  Subscription  Agreement. 

**The  Tennessee  River  Coal  Company,  a  New  York 
corporation,  hereby  offers,  subject  to  prior  sale,  $150,- 
000.00  of  its  first  mortgage  six  per  cent,  twenty-year 
sinking  fund  gold  bonds,  of  the  denomination  of 
$1,000,  subject  to  the  following  terms  and  conditions : 
**  Price. 

**1.  The  price  at  which  said  bonds   are  offered  is 
$850.00  for  each  $1,000  bond,  payable  in  cash  upon  the 
delivery  thereof  as  hereinafter  stated. 
**Time  of  Delivery. 

'*2.  The  bonds  when  subscribed  for  are  deliverable 
by  the  company  upon  the  demand  of  the  purchaser  at 
any  time  withm  one  year  from  the  date  hereof,  and 
are  to  be  taken  up  and  paid  for  by  the  purchasers  on 
demand  after  one  year  from  the  date  hereof. 
*  *  Oversubscription. 

**3.  In   the   event   of   oversubscription,    each    sub- 
scriber shall  be  entitled  to  the  number  of  bonds  only 
to  which  the  number  of  bonds  subscribed  for  bears  to 
the  number  of  bonds  subscribed  for  by  him. 
**  Bonus. 

**4.  With  each  $1,000  subscribed  and  paid  for  here- 
under the  subscriber  shall  be  entitled  to  receive  as  a 
bonus  one  share  of  the  preferred  stock  of  the  Tennessee 
River  Coal  Company  and  two  shares  of  its  common 
stock. 
**  Power  to  Borrow. 

'  *  5.  The  subscribers  irrevocably  agree  that  the  com- 
pany shall  have  full  power  and  authority  to  borrow  by 
means  of  note  or  notes,  such  sum  or  sums  as  it  desires 
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and  to  pledge  as  security  therefor  such  bonds,  stock 
and  this  agreement  upon  any  terms  and  conditions 
which  will  enable  the  subscriber  to  withdraw  and  re- 
ceive their  proportionate  amount  of  the  said  bonds  and 
stock  upon  payment  of  the  amoimt  of  their  several 
subscriptions. 

''Assignabiliiy. 

''6.  An  assignment  of  the  right  to  receive  and  pay 
for  such  bonds  and  stock  shall  and  will  be  recognized 
on  proper  proof  thereof,  but  such  assignment  shall  not 
release  the  subscriber  hereto  from  his  liability  or  obli- 
gation to  pay  for  said  bonds  on  the  default  of  his  as- 
signee. 

* '  Time  for  Subscription. 

**7.  This  subscription  may  be  closed  at  the  option 
of  the  company  and  without  notice  after  ten  days  from 
the  date  hereof. 
*' Dated  New  York,  November  30,  1910, 

**  [Signed]     Tennessee  Eiver  Coal  Co., 

**By  R.  F.  Khpatrick,  Treas. 

*'The  undersigned  hereby  subscribe  and  promise  to 
pay  for  the  number  of  bonds  set  opposite  our  respec- 
tive names  subject  to  the  terms  and  conditions  of  the 
above  subscription  offer  of  the  Tennessee  River  Coal 
Co. 

*' Names.  Number  of  Bonds. 

''[Signed]     W.  S.  Dinwiddib.  $5,000.00.'* 

The  plaintiff  claims  as  assignee  of  the  contract  thus 
formed,  and  avers  that  on  September  7,  1912,  it  ten- 
dered performance  of  the  agreement,  and  that  the  de- 
fendant refused  to  accept  the  securities  and  stock  or 
pay  his  subscription.  The  latter  denies  performance 
of  the  contract  on  the  part  of  the  plaintiff  or  its  as- 
signor, and  states  that  his  signature  to  the  agreement 
was  obtained  by  means  of  false  and  fraudulent  repre- 
sentations of  the  coal  company's  agent  to  the  effect 
that  it  had  inmiensely  valuable  property;  that  it  had 
expended  $450,000  in  development  of  the  same;  that 
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no  stock  or  bonds  of  the  company  had  been  or  were 
being  issued  except  for  cash;  that  the  $150,000  men- 
tioned in  the  offer  of  subscription  was  the  total  issue 
of  such  securities,  and  that  they  were  a  first  lien 
on  all  its  holdings,  whereas,  in  truth,  only  about 
$200,000  had  been  expended  upon  the  property ;  that 
it  was  of  no  real  value,  and  that  the  full  bonded 
indebtedness  of  the  company  was  $400,000,  one  half 
of  which  had  been  issued  to  its  promoters  with- 
out any  consideration  except  the  conveyance  of  heav- 
ily encumbered  and  substantially  worthless  land. 
Further  defending,  the  defendant  stated  that  the  only 
title  the  plaintiff  had  to  the  subscription  it  sued  upon 
was  as  security  for  a  note  of  $80,000  executed  in  its 
favor  by  the  coal  company,  which,  however,  had  been 
paid ;  that  on  or  about  February  6,  1912,  the  coal  com- 
pany was  duly  adjudged  a  bankrupt,  and  afterward, 
about  July  30, 1914,  the  trustee  in  bankruptcy  was  dis- 
charged, and  the  estate  closed.  For  a  third  defense 
the  defendant  avers,  in  substance,  that  after  bringing 
the  action  the  plaintiff  assigned  the  bonds  which  it  had 
tendered  to  him  to  other  parties  who  presented  them 
to  the  assignee  in  bankruptcy  as  a  claim  against  the 
estate,  with  the  result  that  the  properties  of  the  coal 
company  were  sold  and  bought  in  by  the  then  holders 
of  the  securities  mentioned  for  a  net  amount  of  $2,688.- 
40,  and  that,  the  bankrupt  estate  having  been  closed, 
they  no  longer  represent  the  obligation  of  the  coal 
company  to  pay.  Demurrers  to  the  second  and  third 
affirmative  answers  were  overruled. 

Whereupon  the  plaintiff  filed  a  reply  denying  all  the 
new  matter  in  the  answer.  It  also  pleads  that  it  made 
the  loan  and  took  the  subscription  agreement  as  collat- 
eral in  good  faith  without  notice  or  knowledge  of  any 
fraud  or  misrepresentations  to  the  defendant  by  the 
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coal  company  or  its  officers  or  agents.  A  jury  trial  re- 
sulted in  a  verdict  and  judgment  for  the  defendant, 
and  the  plaintiff  appeals.  Affibi£ed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  H.  K.  Sargent  and  Mr.  Arthur  P.  Tifft,  with  an- 
oral  argument  by  Mr.  Sargent. 

For  respondent  there  was  a  brief  over  the  name 
of  Messrs.  Snow  <&  McCamant,  with  an  oral  argument 
by  Mr.  Wallace  McCamant. 

Mb.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

The  fraud  relied  upon  by  the  defendant  consisted  in 
the  representations  made  to  him  by  one  Frank  J.  Kil- 
patrick,  as  stated  in  his  answer.  It  appears  without 
dispute  that  R.  F.  Kilpatrick  was  the  treasurer  of  the 
coal  company,  and  by  its  authority  had  charge  of  the 
business  of  marketing  its  bonds.  Frank  J.  Kilpatrick 
was  his  father,  and  they  officed  in  the  same  place  in 
New  York  City.  It  is  contended  by  the  plaintiff  that 
the  latter  was  not  in  any  way  connected  with  the  com- 
pany and  had  no  authority  to  represent  it.  The  tes- 
timony of  the  defendant  is  clear  and  explicit  in  sup- 
port of  his  answer  about  the  representations  which 
induced  him  to  subscribe,  and  there  is  abundant  evi- 
dence to  take  to  the  jury  the  matter  of  their  falsity. 
In  this  branch  of  the  case  the  crucial  question  is 
whether  the  plaintiff,  as  assignee  of  the  coal  company, 
is  bound  by  the  statements  of  Frank  J.  Kilpatrick. 
The  son,  a  witness  decidedly  hostile  to  the  defendant, 
testified  that  the  father  knew  about  the  company  and 
its  property;  that  he  had  access  to  the  papers  of  the 
son,  who  either  gave  to  his  parent  or  the  latter  took 
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with  his  consent  the  subscription  paper  which  the  de- 
fendant signed. 

1-3.  We  note  in  passing  that  the  contract  involved  is 
not  a  negotiable  instrument  so  as  to  free  it  from  de- 
fenses against  an  innocent  holder.  It  being  non-nego- 
tiable^  the  assignee  takes  no  greater  nor  better  rights 
than  existed  in  the  hand^  of  the  original  holder^  the  as- 
signor. We  remember  also  that  this  is  not  an  action 
to  enforce  against  the  company  a  contract  made 
through  its  alleged  agents  where  it  would  be  a  legal 
platitude  to  say  that  the  party  seeking  to  recover  from 
a  defendant  on  a  compact  made  with  the  latter 's  agent 
must  prove  the  agency.  This  principle,  however,  is 
not  by  the  mark  in  this  case.  Here  the  plaintiff,  as 
successor  in  interest  of  the  coal  company,  has  under- 
taken to  recover  upon  an  agreement  not  made  directly 
by  its  predecessor,  but  through  someone  else  who  as- 
sumed to  act  for  it.  The  plaintiff  affirms  the  contract, 
and  is  not  resisting  its  enforcement.  It  is  without  dis- 
pute that  the  transaction  was  accomplished  in  the  city 
of  New  York,  while  the  properties  of  the  coal  company 
were  in  the  State  of  Tennessee,  and  that  Frank  J.  Kil- 
patrick  was  the  only  person  with  whom  the  defendant 
talked  concerning  any  of  the  matters  involved.  It  is 
manifest  that  the  elder  Kilpatrick  was  not  acting  for 
himself;  for  the  contract  which  resulted  was  in  the 
name  of  the  coal  company,  on  the  one  hand,  and  the 
defendant,  on  the  other.  He  was  not  acting  for  the 
defendant  either,  for  the  latter  was  present  in  person 
and  conducted  the  negotiations  for  himself.  The  elder 
Kilpatrick  occupied  a  position  adverse  to  the  defend- 
ant. He  assumed  to  represent  the  other  party  in  the 
affair.  Without  him  it  would  not  have  happened,  and 
the  plaintiff  would  have  nothing  to  sue  upon  here.  It 
may  be  granted,  for  it  is  beyond  question,  that  he  had 
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no  actual  authority  to  represent  the  coal  company  in 
the  first  instance;  yet  the  fact  remains  that  the  con- 
vention upon  which  the  plaintiff  relies  was  the  result 
solely  of  the  negotiations  between  Kilpatrick  and  the 
defendant.  The  son  declared  as  a  witness  that  his 
father  knew  of  the  conditions  of  the  company  and  its 
affairs.  It  is  unchallenged  that  the  representations 
were  not  according  to  the  fact.  Considering  that  the 
property  in  question  was  in  a  distant  state,  and  that 
the  defendant  was  without  opportunity  to  examine  for 
himself  without  journeying  thither,  the  exaggerated 
representations  of  the  elder  Kilpatrick  constituted 
fraud  within  the  meaning  of  Boelk  v.  Nolcm,  56  Or. 
229  (107  Pac.  689).  The  deceit  thus  practiced  consti- 
tuted an  inherent  infirmity  in  the  resulting  contract. 
It  attends  it  throughout  its  course,  and,  the  instnunent 
being  non-negotiable,  the  defense  based  upon  the  covin 
may  be  urged  against  anyone  seeking  to  enforce  the 
terms  of  the  document  against  the  defendant.  Al- 
though without  actual  knowledge  of  the  fraudulent 
conduct  of  the  negotiator,  anyone  relying  upon  the 
agreement  must  take  it  with  the  good  and  the  bad.  He 
cannot  appropriate  what  is  favorable  and  ignore  its 
defects.  He  must  take  the  transaction  as  a  whole, 
and  not  by  piecemeal.  The  doctrine  is  clearly  and 
succinctly  stated  by  Mr.  Justice  Bean  in  Wilson  v. 
McCarthy,  66  Or.  498  (134  Pac.  1189).  Other  author- 
ities supporting  the  principle  are  Busch  v.  Wilcox,  82 
Mich.  336  (47  N.  W.  328,  21  Am.  St.  Rep.  563) ;  An- 
derson  v.  Scott,  70  N.  H.  350  (47  Atl.  607) ;  William^ 
son  V.  Tyson,  105  Ala.  644  (17  South.  336). 

Complaint  is  made  on  this  branch  of  the  case  that 
the  court  refused  to  instruct  the  jury  to  the  effect  that 
they  could  not  consider  representations  made  by  Kil- 
patrick unless  they  should  find  that  he  was  the  agent 
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of  the  coal  company  or  that  the  latter  ratified  his  acts 
after  knowledge  that  he  was  acting  for  it,  and,  further, 
that  no  act  is  capable  of  artification  which  is  not  per- 
formed by  an  agent  as  agent  in  behalf  of  the  principal. 
These  instructions  would  have  been  applicable  if  the 
defendant  had  been  seeking  to  enforce  against  the  coal 
company  a  contract  made  by  him  with  Kilpatrick  as 
its  representative.  The  reverse  of  such  a  proposition 
is  the  one  upon  which  the  case  is  founded.  Here  the 
effort  of  the  company's  assignee  is  to  enforce  a  stipu- 
lation not  made  directly  by  the  assignor,  but  by  the 
elder  Kilpatrick  acting  in  its  behalf,  so  that  the  com- 
pact must  be  taken  all  together,  and  not  in  part  only. 
4.  It  is  further  contended  that  the  plaintiff  made  no 
objections  to  the  tender,  and  must  be  held  to  have 
waived  the  same.  This  argument  worked  out  to  its 
logical  conclusion  would  dispense  with  any  fraud  or 
other  infirmity  of  the  original  agreement.  Tender 
presupposes  a  valid  executory  contract  of  which  the 
tender  is  an  offer  of  performance.  Without  such  a 
basis  it  would  be  a  vain  transaction  binding  no  one  to 
offer  to  do  anything.  The  fallacy  of  the  plaintiff's 
contention  on  this  point  is  apparent  when  we  consider 
for  illustration  that,  if  by  the  actual  fraud  of  the  coal 
company  the  defendant  had  been  induced  really  to  part 
with  his  money  in  return  for  worthless  bonds,  the  mere 
fact  that  they  were  in  due  form  and  had  been  delivered 
to  him  would  not  preclude  him  from  recovering  what 
he  had  paid.  Tender  refers  to  manner  of  perform- 
ance, and  does  not  dispense  with  ability  to  perform 
nor  cover  up  the  fraud  inducing  the  execution  of  the 
contract  the  plaintiff  would  enforce.  Neither  does 
compliance  with  the  letter  obviate  breach  in  the  sub- 
stance. Say  re  v.  Mohney,  30  Or.  238  (47  Pac.  197), 
was  a  case  where   the   plaintiff  had  tendered  a  deed 
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fair  upon  its  face  as  fulfillment  of  her  contract  to  sell 
land  to  the  defendants,  who  without  making  objections 
to  the  terms  of  the  instrument,  as,  indeed,  they  could 
not,  refused  to  pay  the  note  given  for  the  balance  of 
the  purchase  price.  For  all  that,  however,  they  were 
allowed  to  defend  the  action  brought  to  recover  the 
amount  of  the  note  on  the  ground  that  the  plaintiff  had 
no  title  to  part  of  the  land  included  in  the  contract. 

5.  Again,  it  was  urged  that  the  court  erred  in  allow- 
ing the  jury  to  be  informed  of  the  bankruptcy  of  the 
coal  company  occurring  prior  to  the  tender  of  the 
bonds.  In  this  connection  it  is  beyond  controversy 
that  the  bonds  were  not  a  first  lien  upon  the  property 
of  the  company.  In  that  sense  at  least  they  did  not 
comply  with  the  terms  of  the  offer  of  first  mortgage 
bonds.  Owing  to  the  bankruptcy  of  the  coal  company 
and  the  settlement  of  its  estate  in  the  manner  alluded 
to  in  the  pleadings,  these  bonds  ceased  to  be  its  obliga- 
tion. They  had  become  inert,  and  a  tender  of  them  by 
whomsoever  made  would  no  longer  comply  with  the 
terms  of  the  contract  sought  to  be  enforced.  It  would 
be  like  tendering  the  carcass  of  a  dead  horse  in  per- 
formance of  an  executory  contract  for  his  sale  made 
while  he  yet  lived. 

The  court  was  right  in  its  instructions  and  we  find 
no  error  in  its  record. 

The  judgment  is  affirmed.  Affibmbd. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  Bean  and 
Mb.  Justice  Habbis  concur* 
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Motion  to  dismiss  cross-appellant's  appeal  sustained  June  1,  1915. 
Argued  on  the  merits  March  7,  reversed  March  28,  191o. 

BOYER  V.  BURTON. 

(149  Pac.  83;  156  Pac.  281.) 

Appeal  and  Error — Bight  of  Appeal — ^Consent  Judgment. 

1.  Where  plaintiffs  filed  an  alternative  motion  for  a  judgment  for 
a  certain  amount,  or,  if  found  not  entitled  thereto,  for  a  less  amount, 
thej  waived  their  right  to  appeal  from  a  judgment  entered  for  them 
for  the  less  amount. 

ON  THE  MERITS. 

Pleading — Judgment  on  Pleadings. 

2.  Under  Section  6480,  L.  O.  L.,  providing  that  no  tolls  shall  be 
collected  for  travel  unless  a  signboard  be  posted  at  each  gate  in  full 
view  of  the  travel  on  the  road,  with  rates  of  toll  plainly  printed  or 
written  thereon,  in  an  action  to  recover  tolls,  where  the  answer  denies 
that  the  plaintiffs  kept  posted  a  signboard  giving  rates  of  toll,  plain- 
tiffs are  not  entitled  to  judgment  on  the  pleadings. 

Turnpikes  and  Toll  Boada — Notice — ^Actions  for  Tolls — ^Defenses. 

8.  The  fact  that  the  lessees  of  a  road  have  failed  to  maintain  it 
in  accordance  with  their  contract  does  not  bar  a  recovery  of  tolls  from 
a  user  of  the  road,  unless  either  the  statute  or  the  lease  in  terms 
makes  the  performance  of  the  agreement  to  maintain  the  road  in  the 
manner  provided  for  a  condition  precedent  to  the  right  to  compel 
the  payment  of  tolls. 

Turnpikes  and  Toll  Beads — Bight  to  Collect  Tolls — Forfeiture. 

4.  The  right  to  collect  tolls  is  a  franchise  which  cannot  be  for- 
feited by  a  third  person  in  a  collateral  proceeding,  though  Section 
6483,  L.  O.  L.,  authorizes  the  district  attorney  to  maintain  an  action 
against  the  lessee  in  the  name  of  the  county  to  have  the  lease  for- 
feited when  the  lessee  shall  fail  to  comply  with  its  provisions. 

From  Tillamook :  Harry  H.  Belt,  Judge. 

This  is  an  action  by  John  W.  Boyer,  and  M.  C. 
Boyer  against  J.  M.  Burton.  From  a  judgment  in 
favor  of  plaintiffs,  defendant  appeals,  and  plaintiffs 
file  cross-appeal.  Defendant  files  motion  to  dismiss 
the  plaintiff's  cross-appeal.  Motion  Sustained. 

Messrs.  Ramsey,  Lange  <&  Nott,  for  the  motion. 

Mr.  H.  T.  Botts,  contra. 
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In  Banc.  Mb.  Justice  Eakin  delivered  the  opinion 
of  the  court. 

In  this  case  the  defendant  appealed,  and  the  plain- 
tiffs filed  a  cross-appeal.  The  defendant  now  moves 
to  dismiss  the  cross-appeal,  for  the  reason  that  the 
judgment  cannot  be  appealed  from  by  plaintiffs. 
Plaintiffs  consented  to  the  rendition  of  the  judgment 
given,  and  thereby  waived  all  right  to  appeal  from  it. 
They  filed  an  alternative  motion  for  a  judgment  for 
the  sum  of  $1,264.80,  or  if  the  court  should  find  that 
they  were  not  entitled  to  that  judgment,  then  that  it 
grant  judgment  in  their  favor  for  the  sum  of  $421.60, 
and  for  their  costs  and  disbursements.  The  court  act- 
ing upon  the  said  motion  granted  them  the  altertiative 
prayer  and  rendered  judgment  in  their  favor  for  $421,- 
60,  and  for  their  costs  and  disbursements. 

It  has  been  held  by  this  court  frequently  that  no 
appeal  lies  from  a  judgment  or  decree  entered  by  con- 
sent: Twitchell  v.  Risley,  56  Or.  226  (107  Pac.  459); 
Rader  v.  Barr,  22  Or.  495  (29  Pac.  889).  Here  the 
motion  is  in  the  alternative,  that  if  the  court  should 
deny  the  first  part  of  the  motion,  it  should  enter  judg- 
ment for  plaintiffs  and  against  the  defendant  for 
$421.60,  and  for  plaintiffs^  costs  and  disbursements. 
The  court  found  that  plaintiffs  were  not  entitled  to 
judgment  for  the  $1,264.80. 

The  motion  to  dismiss  is  sustained  as  to  plaintiffs^ 
appeaL  Motion  Sustained. 
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Beyened  March  28,  1916. 

On  the  Merits. 

(156  Pac.  281.) 

Department  2.    Statement  by  Mr.  Justice  Harris. 

The  plaintiffs  are  attempting  to  recover  tolls  from 
the  defendant  who  traveled  over  a  toll-road  and  re- 
fused to  pay  any  tolls  because  the  road  had  not  been 
maintained  in  the  manner  stipulated  in  the  franchise. 
The  County  Court  of  Tillamook  County  leased  a  pub- 
lic road  to  John  W.  Boyer  and  M.  0.  Boyer,  who 
agreed  in  writing  to  enter  into  possession  of  the  road, 
to  keep  it  in  good  traveling  condition  for  teams  and 
wagons  at  all  seasons  of  the  year,  to  clear  the  road 
of  all  standing  brush  and  timber  to  a  width  of  12  feet, 
and  to  keep  a  track  for  traveling  of  a  width  of  8  feet, 
to  establish  turnouts  at  no  greater  distance  than  20 
rods  apart,  to  make  the  road  *'of  a  grade  of  not  to 
exceed  12  per  cenf  and  *Ho  lay  planking  or  punch- 
eons not  less  than  8%  feet  in  length  in  all  springy  or 
swampy  places  on  the  line  of  said  road. ' '  In  consider- 
ation of  the  lease  the  plaintiffs  agree  to  pay  the  county 
$1  per  year ;  and  *  *  in  consideration  of  all  these  agree- 
ments herein  expressed  is  performed"  the  Boyers  are 
allowed  to  collect  tolls  at  rates  fixed  by  the  lease.  The 
complaint  recites  the  lease,  and  then  alleges  that  the 
plaintiffs  took  possession  of  the  road,  **  erected  and 
have  since  maintained  a  toll-gate  thereon  at  the  loca- 
tion specified  in  the  lease,  posted  a  signboard  at  such 
gate  in  full  view  of  the  travel  on  the  road,  with  said 
rates  of  toll  plainly  printed  thereon,"  performed  all 
the  covenants  of  the  lease,  and  are  maintaining  the 
toll-road  '*  according  to  law  and  the  terms  of  said 
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lease. ' '  It  is  further  averred  that  the  defendant  trav- 
eled over  the  toll-road  a  certain  number  of  times,  and 
that  he  refused  to  pay  any  toll,  although  the  plaintiffs 
demanded  payment. 

After  denying  that  a  signboard  with  the  rates  of  toll 
was  posted  or  that  plaintiffs  had  complied  with  the 
lease  or  statutes,  the  answer  alleges  for  a  separate  de- 
fense that  the  plaintiffs  have  failed  to  keep  the  road 
* '  in  good  traveling  condition  for  teams  and  wagons  at 
all  seasons  of  the  year'';  that  they  have  failed  to  clear 
the  **road  of  all  standing  brush  and  timber  to  a  width 
of  12  feet ;  and  to  keep  a  track  for  traveling  of  a  width 
of  8  feef ;  that  they  have  refused  'Ho  make,  build  and 
establish  turnouts  at  no  greater  distance  than  20  rods 
apart'';  that  they  have  not  made  the  road  *'of  a  grade 
not  to  exceed  12  per  cent'';  and  that  they  have  neg- 
lected **to  lay  planking  or  puncheons  in  all  the 
springy  or  swampy  places,  as  required  by  the  terms 
of  said  lease ' ' ;  that  by  reason  of  such  failures  the  road 
was  out  of  repair  **and  almost  impassable  to  travel 
during  the  ^eater  part  of  each  year  set  out  in  said 
complaint."  The  plaintiff  denied  the  affirmative  alle- 
gations of  the  answer.  The  court  granted  a  motion  of 
plaintiffs  for  a  judgment  on  the  pleadings,  and  entered 
a  judgment  against  the  defendant,  who  has  appealed. 

Bevebsed  and  Remanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  H.  T.  Botts  and  Mr.  M.  J.  Gersoni,  with  an  oral 
argument  by  Mr.  Botts. 

For  respondents  there  was  a  brief  over  the  names  of 
Messrs.  Ramsey,  Lange  <&  Nott,  with  oral  arguments 
by  Mr.  William  M.  Ramsey  and  Mr.  L.  E.  Lange. 


666  BoYEB  V.  Burton.  [79  Or. 


Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

1.  The  plaintiffs  were  not  entitled  to  a  judgment  on 
the  pleadings.    The  statute  expressly  provides  that : 

**No  tolls  shall  be  collected  for  travel  *  *  unless  a 
signboard  be  posted  at  such  gate  in  full  view  of  the 
travel  on  the  road,  with  rates  of  toll  plainly  printed 
or  written  thereon'*:  Section  6480,  L.  0.  L. 

The  complaint  alleges  and  the  answer  denies  that 
a  signboard,  with  the  rates  printed  thereon,  was 
posted  at  the  toll-gate  in  full  view  of  the  travel  on  the 
road,  and  consequently  the  plaintiffs  cannot  recover, 
unless  they  show  by  evidence  that  the  signboard  was 
posted  as  required  by  law. 

2.  While  it  is  conceded  by  all  the  parties  that  the 
posting  of  the  signboard  is  a  condition  which  must  be 
performed  before  tolls  can  be  demanded,  the  defend- 
ant advances  a  step  further  and  contends  that  the 
lease  also  creates  conditions  precedent  which  arise  out 
of  the  agreement  of  the  Boyers  to  keep  the  road  in 
good  traveling  condition  for  teams  and  wagons,  to  clear 
the  road  of  brush  and  timber  to  the  width  of  12  feet, 
to  keep  a  track  8  feet  wide,  to  establish  turnouts,  not 
to  exceed  a  certain  grade,  and  to  lay  planking  as  speci- 
fied in  the  lease.  The  alleged  failure  of  the  plaintiffs 
to  maintain  the  road  in  the  condition  required  by  the 
lease  is  pleaded  by  the  defendant  as  a  bar  to  the  right 
to  demand  any  tolls  at  all,  and  not  merely  to  reduce 
the  amount  of  the  recovery.  If  the  statute  or  the  lease 
made  the  right  to  collect  tolls  conditional  upon  the  full 
performance  of  the  agreement,  then  quite  a  different 
situation  would  be  presented:  Columbia  &  Cedar 
Creek  Turnpike  Co.  v.  Vivion,  103  Mo.  App.  324  (77 
S.  W.  89);  1  Elliott,  Roads  and  Streets  (3  ed.), 
§  106.    But  neither  the  statute  nor  the  lease  in  terms 
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makes  the  performance  of  the  agreement  to  maintain 
the  road  in  the  manner  expressed  in  the  lease  a  con- 
dition precedent  to  the  right  to  compel  the  payment  of 
tolls.  The  only  express  conditions  precedent  appear- 
ing in  the  statute  are  found  in  Section  6480,  L.  0.  L., 
and  those  conditions  relate  only  to  the  collections  of 
tolls  at  a  gate  and  the  posting  of  a  signboard. 

3.  The  right  to  collect  tolls  is  a  franchise  which  can- 
not be  forfeited  by  a  third  person  in  a  collateral  pro- 
ceeding: Thompson,  Corp.  (3  ed.),  §§  106,  2895; 
Truckee  <&  T.  T.  Road  Co.  v.  Campbell,  44  Cal.  89. 
The  grantor  of  the  franchise  may,  however,  through 
the  district  attorney,  '*  maintain  an  action  against  the 
lessee  in  the  name  of  the  county  to  have  such  lease 
declared  forfeited  whenever  the  lessee  shall  fail 
or  neglect  to  comply  with  the  provisions  thereof  and 
of  this  act'':  Section  6483,  L.  0.  L.  While  the 
answer  in  the  instant  case  is  by  no  means  an  attempt 
to  secure  a  forfeiture  of  the  franchise,  it  is  neverthe- 
less an  attempt  to  work  a  suspension  of  a  franchise. 
The  county  through  its  oflScial  representatives  can 
cause  a  forfeiture ;  but,  until  the  franchise  held  by  the 
Boyers  is  terminated  by  a  forfeiture  or  otherwise,  a 
third  person  cannot  travel  the  toll-road  and  entirely 
escape  the  payment  of  tolls  by  showing  that  the  road 
has  not  been  kept  up  to  the  standard  fixed  by  the  lease. 
If  every  traveler  could  contest  the  right  to  collect 
tolls  there  could  be  as  many  contests  as  travelers. 
One  adjudication  would  not  conclude  any  subsequent 
controversy  with  another  traveler.  Quoting  from 
Strong  v.  Dunlap,  10  Humph.  (Tenn.)  423,  426: 

'*Can  it  be  supposed  for  a  moment,  that  it  was  in- 
tended to  put  it  in  the  power  of  every  one  who  passed 
the  road  or  bridge,  to  force  the  owner  into  a  vexatious 
and  expensive  litigation  for  the  purpose  of  establish- 
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ing  his  right  to  receive  toll,  by  proving  that  the  road 
or  bridge  was  exactly  conformable  to  the  charter,  or 
the  requirements  of  the  law?  If  such  were  the  law, 
who  would  be  guilty  of  the  folly  of  constructing  a  turn- 
pike road  or  toll  bridge  f ' ' 

There  are  some  juridical  and  text-book  expressions 
which  support  the  position  of  the  defendant :  Sims  v. 
Yazoo  (&  Big  Black  Plank  Road  Co.,  38  Miss.  23;  the 
dissenting  opinion  in  Southwest  Bend  Bridge  v.  Hahn, 
28  Me.  300,  306;  29  Am.  &  Eng.  Ency.  Law  (2  ed.), 
20;  5  Thompson,  Corp.  (1  ed.),  §  5932.  But  the  over- 
whelming weight  of  judicial  opinion  takes  the  view 
that  failure  to  keep  a  toll-road  in  repair  will  not  de- 
feat an  action  for  the  collection  of  tolls,  unless  the 
statute,  lease  or  charter  expressly  makes  such  failure 
a  bar:  State  v.  Schenkel,  129  Mo.  App.  224  (108  S.  W. 
635);  Kennedy  v.  Crum  (Ky.),  26  S.  W.  190;  Shew- 
maker  v.  Mackville  W.  &  L.  T.  Co.,  18  Ky.  Law  Rep. 
221  (35  S.  W.  1040) ;  GraveURoad  Co.  v.  Paas,  95  Mich. 
372  (54  N.  W.  907) ;  Stults  v.  New  Brunswick  Turn- 
pike  Co.,  48  N.  J.  Law,  596  (9  Atl.  193) ;  Proprietors 
of  Quincy  Canal  v.  Newcomb,  7  Met.  (Mass.)  276  (39 
Am.  Dec.  778) ;  Adams  v.  Beach,  6  Hill  (N.  Y.),  271; 
DoAnariscotta  Toll-Bridge  v.  Cotter,  31  Me.  357.  See, 
also.  Centre  Turnpike  Co.  v.  Smith,  12  Vt.  212;  Mont- 
gomery V.  Multnomah  Ry.  Co.,  11  Or.  344,  356  (3  Pac. 
435) ;  Hackett  v.  Wilson,  12  Or.  25,  39  (6  Pac.  652). 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  Remanded. 

Mr.  Chief  Justice  Moore,  Mb.  Justicb  Bean  and 
Mb.  Justice  Benson  concur. 
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PLAYMAN  V.  COMMERCIAL  UNDERWRITERS. 

(156  Pac.  283.) 

Insurance — Oomlylnation  of  Inaurers— Power  of  Attorney— Action. 

1.  Plaintiif,  entering  into  a  combination  of  firms,  corporations,  etc., 
to  provide  indemnity  among  each  other  from  fire  loss  to  their  own 
property,  and  giving  a  power  of  attorney  to  the  attorneys  in  fact  for 
the  individuals,  etc.,  composing  the  combination  to  exchange  indemnity 
for  loss^  to  subscribe  and  deliver  the  necessary  contracts  to  settle  its 
proportion  of  losses,  etc.,  did  not  create  any  express  trust  in  favor  of 
any  member  of  the  combination;  and  hence  a  personal  judgment 
against  the  attorneys  for  loss  under  an  alleged  policy  was  error. 

Inrarance — Combination  of  Insnrors — ^Action — ^Parties. 

2.  In  such  action,  the  attorneys,  who  alone  were  served,  were  not 
even  necessary  parties  to  the  action^  and  a  personal  judgment  against 
them  was  erroneous. 

Insorance — ^Action — Pleading— Proof  of  Lobs. 

3.  In  an  action  upon  an  alleged  insurance  policy,  allegations  of  a 
total  loss,  of  notice  to  the  defendants,  of  the  giving  of  all  known 
information  as  to  the  origin  of  the  fire,  and  of  the  giving  to  defendarts* 
insurance  adjuster  of  all  information  in  the  insured's  power  to  enable 
him  to  ascertain  the  actual  loss  in  the  absence  of  a  demurrer^  was 
sufficient  to  admit  of  proof  of  loss. 

From  Multnomah :  David  R.  Parker,  Judge. 

Department  2.     Statement  by  Mr.  Justice  McBride. 

This  is  an  action  by  C.  H.  Plyman  against  the  Com- 
mercial Underwriters  at  Commercial  Inter-Insurance 
Exchange,  Guy  L.  Wallace,  E.  A.  Tyler  and  Frank  E. 
Hitchcock,  partners  doing  business  under  the  firm 
name  and  style  of  Guy  L:  Wallace  &  Co.,  attorneys  in 
fact  for  the  firms,  individuals  and  corporations,  whose 
names  to  plaintiff  are  unknown,  composing  the  Com- 
mercial Underwriters  at  Commercial  Inter-Insurance 
Exchange,  upon  an  alleged  insurance  policy.  The 
complaint  recites,  in  substance,  that  the  defendants 
Wallace,  Tyler  and  Hitchcock  are  partners,  doing 
business  in  Portland  under  the  firm  name  of  Guy  L. 
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Wallace  &  Co.;  that  the  said  members  of  the  firm  of 
Guy  L.  Wallace  &  Co.  are  attorneys  in  fact  for  the  in- 
dividuals, firms  and  corporations  comprising  the  Com- 
mercial Underwriters  at  Commercial  Inter-Insurance 
Exchange,  the  true  names  of  said  individuals,  firms 
and  corporations  being  to  plaintiff  unknown;  that  on 
July  2,  1912,  the  defendants,  in  consideration  of  a 
premium  of  $25,  issued  to  the  plaintiff  a  policy,  insur- 
ing certain  property  described  in  the  complaint 
against  loss  or  damage  by  fire,  which  policy  is  made 
an  exhibit  to  the  complaint.  The  complaint  further 
states  that  on  February  13,  1913,  the  property  was  de- 
stroyed by  fire,  with  a  total  loss  to  plaintiff  of  $2,018.- 
11 ;  that  plaintiff  on  the  same  day  notified  defendants 
of  the  loss,  and  Guy  L.  Wallace  visited  and  inspected 
the  scene  of  the  fire,  and  the  plaintiff  then  and  there 
notified  and  informed  Wallace  of  the  loss  sustained, 
and  exhibited  to  him  the  goods  that  had  been  saved 
from  the  fire,  and  furnished  him  with  all  the  informa- 
tion within  his  power  as  to  the  origin  of  the  fire  and 
the  loss  occasioned  thereby;  that  Wallace  at  such  time 
notified  the  plaintiff  that  the  defendants  would  pay 
him  whatever  his  actual  loss  amounted  to,  and  that 
an  adjuster  would  immediately  be  sent  to  view  the 
premises  and  adjust  such  loss;  that  thereafter  the  de- 
fendants^ insurance  adjuster,  one  Millar,  visited  the 
premises  where  said  fire  occurred,  and  undertook  to 
appraise,  ascertain  and  adjust  the  amount  of  plaintiff's 
loss,  and  the  plaintiff  gave  to  said  Millar  all  the  data 
and  information  within  his  power  in  order  to  enable 
him  to  ascertain  the  plaintiff's  actual  loss  by  reason 
of  said  fire ;  that  after  Millar  had  examined  the  prem- 
ises where  the  fire  occurred  and  investigated  as  to 
the  amount  of  the  insured  property  destroyed,  he  fixed 
the  amount  of  plaintiff's  loss,  and  offered  the  plaintiff 
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in  settlement  of  his  said  loss  under  the  terms  of  said 
policy,  the  sum  of  $900,  which  amount  was  refused  by 
plaintiff  for  the  reason  that  it  was  insufficient  to  cover 
his  loss ;  that  the  plaintiff  offered  to  submit  to  arbitra- 
tion the  matter  of  the  appraisal  and  adjustment  of  his 
loss  under  said  contract  of  insurance,  as  provided  for 
in  said  policy,  but  defendants  refused,  and  still  refuse, 
to  submit  said  matter  to  arbitration  and  to  comply 
with  the  conditions  of  said  policy,  the  plaintiff  having 
notified  the  defendants  of  his  selection  of  an  arbitra- 
tor, as  provided  by  the  terms  of  the  policy  in  case  of 
disagreement  as  to  the  amount  of  loss;  that  because 
of  the  facts  set  out  above  the  plaintiff  did  not  furnish 
written  proofs  of  said  loss,  as  required  by  the  policy, 
relying  wholly  on  the  representations  of  the  defend- 
ants and  their  agents  that  the  loss  would  be  adjusted 
within  the  time  required  by  the  policy. 

The  defendants  by  answer  put  in  issue  all  the  ma- 
terial allegations  of  the  complaint.  There  was  a  trial 
by  the  court,  and  findings  and  judgment  were  rendered 
against  the  defendants  who  were  served,  from  which 
they  appeal.  Reversed  and  Remanded. 

For  appellants  there  was  a  brief  with  oral  argu- 
ments by  Messrs.  Seitz  <&  Clark. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  W.  R.  Jacohson  and  Mr.  W.  A.  Carter,  with  an 
oral  argument  by  Mr.  Jacohson. 

Mr.  Justice  McBRroE  delivered  the  opinion  of  the 
court. 

1,  2.  The  defendant  Commercial  Underwriters  at 
Commercial  Inter-Insurance  Exchange  is  a  combina- 
tion of  firms,  corporations  and  individuals  for  the  pur- 
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pose  of  providing  indemnity  among  each  other  from 
fire  loss  or  other  damage  to  their  own  property,  and 
is  presumably  organized  and  acting  under  the  provi- 
sions  of  Chapter  222,  Laws  of  1911.  The  plaintiff 
entered  into  the  combination,  giving  to  defendant  Guy 
L.  Wallace  &  Co.  a  power  of  attorney  to  act  for  and 
represent  him  in  the  combination;  a  like  power  pre- 
sumably having  been  executed  by  other  participants 
therein.  The  authority  of  the  attorney  is  defined  and 
limited  as  follows : 

**Now,  therefore,  I,  C.  H.  Playman,  hereby  consti- 
tute and  appoint  Guy  L.  Wallace,  E.  A.  Tyler,  and  F. 
E.  Hitchcock,  under  the  firm  name  of  Guy  L.  Wallace 
&  Co.,  attorneys  for  us  and  in  our  name,  place,  and 
stead,  for  the  following  purposes,  viz.:  1.  To  ex- 
change with  other  persons,  firms,  or  corporations  in- 
denmity  against  loss  or  damage  by  fire  or  lightning  in 
the  amount  of  $2,000  and  to  that  end  to  subscribe  an(l 
deliver  all  necessary  contracts  whereby  we  shall  be 
bound  to  so  exchange  indemnity  against  loss  or  dam- 
age by  fire  or  lightnmg;  and  to  change,  modify  or  can- 
cel such  contract  or  contracts  of  indemnity;  to  adjust 
and  settle  our  proportion  of  all  losses  that  may  occur 
under  any  such  contract;  to  appear  for  us  in  any  legal 
proceeding  and  to  institute,  prosecute,  defend,  com- 
promise or  settle  any  legal  proceeding  that  may  arise 
out  of  any  such  contract  for  the  exchange  of  indem- 
nity; and  it  is  expressly  understood  that  this  power 
of  attorney  is  made  for  no  other  or  different  purpose 
than  to  authorize  said  attorneys  in  fact  to  exchange 
for  us  with  other  persons,  firms  or  corporations  in- 
demnity against  loss  or  damage  by  fire  or  lightning 
accruing  to  their  own  property;  and  that  the  power 
of  said  attorneys  as  hereby  granted  is  also  limited," 
etc. 

The  power  of  attorney  is  in  the  usual  form  of  such 
instruments,  and  does  not  create  any  express  trust  in 
favor  of  any  participant  in  the  combination.    Wallace 
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and  Hitchcock  alone  were  served  and  the  court  ren- 
dered a  personal  judgment  against  them.  This  was 
error.  They  were  not  even  necessary  parties  to  the 
action^  and  the  court  should  have  granted  a  nonsuit. 
The  case  of  Lawrence  v.  Schaefer,  19  Misc.  Rep.  239 
(42  N.  Y.  Supp.  992),  cited  by  counsel  for  respondent, 
is  not  in  point.  That  case  involved  the  right  of  the 
insured  to  sue  each  of  the  underwriters  of  a  Lloyd's 
policy  to  recover  for  a  loss  within  the  terms  of  the 
policy,  which,  among  other  clauses,  provided : 

*  *  No  action  shall  be  brought  to  enforce  the  provi- 
sions of  this  policy  except  against  the  attorney,  and 
representing  all  the  underwriters,  and  each  of  the  un- 
derwriters hereby  agrees  to  abide  the  result  of  any 
suit  so  brought,  as  fmng  his  individual  responsibility 
hereunder. ' ' 

It  wiU  be  seen  that  in  that  case  the  policy  expressly 
provided  for  an  action  against  the  attorney,  who  was 
also  an  underwriter,  and  the  court  held  that  by  the 
terms  of  the  policy  he  was  the  trustee  of  an  express 
trust.  No  such  condition  appears  here,  either  in  the 
policy  or  in  the  power  of  attorney.  The  motion  for  a 
nonsuit  should  have  been  granted. 

3.  Another  objection  raised  was  that  plaintiff  had 
not  furnished  a  proof  of  loss,  as  required  in  the  policy, 
and  had  not  pleaded  or  proved  a  waiver  of  such  proof. 
While  the  pleading  as  to  this  branch  of  the  case  leaves 
much  to  be  desired  in  the  way  of  certainty,  we  think 
that,  in  the  absence  of  a  demurrer,  it  was  sufficient  to 
admit  of  proof.  As  to  whether  the  testimony  offered 
was  sufficient  to  show  a  waiver,  we  are  not  called  upon 
to  express  an  opinion. 

The  judgment  is  reversed  and  the  case  remanded  to 
the  court  below,  with  directions  to  enter  a  judgment  of 
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nonsuit  as  to  the  appealing  defendants,  and  for  such 
further  disposition  of  the  case  as  it  may  deem  proper. 

Bevebsed  and  Remanded. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  Bean  and 
Mb.  Justice  Habbis  concur. 

Mb.  Justice  Eakin  took  no  part  in  the  considera- 
tion of  this  case. 


Argued  March  9,  reversed  March  28,  1916. 

JOHNSTONE  V.  CHAPMAN  TIMBEB  00. 

(156  Pac.  286.) 

Jndgmant—Ooncliiiiyvaesa— Matters  Condnded. 

1.  Aiter  beginning  action  an  injured  servant  agreed  to  a  settlement 
of  his  claim^  his  counsel  preparing  a  stipulation  for  dismissal  with 
prejudice  to  future  actions.  On  such  stipulation  the  court  ordered  a 
dismissal  with  prejudice  to  future  actions.  Section  182,  L.  O.  L.,  pro- 
vides for  a  judgment  of  nonsuit  on  motion  of  plaintiff,  or  on  motion 
of  either  party  on  written  consent  of  the  other^  or  upon  motion  of  the 
defendant  in  case  plaintiff  fails  to  appear,  etc.  Section  184  declares 
that  a  nonsuit  shall  not  be  a  bar  to  another  action  for  the  same  cause. 
Held  that,  as  an  action  at  law  is  disposed  of  either  bj  judgment  in 
favor  of  one  of  the  parties  or  one  of  nonsuit,  the  judgment  entered  on 
the  stipulation  was  a  judgment  on  the  merits  final  in  nature  and  a 
bar  to  any  subsequent  action  by  the  servant  until  set  aside^  notwith- 
standing the  settlement  was  procured  through  fraud. 

Judgment— <K>ollateral  Attack*'— Wlut  ConstitateB. 

2.  Where  the  complaint  sought  to  avoid  such  stipulation  and  re- 
lease, but  wholly  ignored  the  former  judgment,  the  action  was  a  col- 
lateral attack  upon  such  judgment,  and  cannot  be  maintained;  a 
"collateral  attack"  being  a  proceeding  which  is  not  instituted  for  the 
express  purpose  of  annulling,  correcting  or  modifying  a  judgment. 

[As  to  collateral  attack  on  judgments,  see  notes  in  94  Am.  Dec. 
766;  29  Am.  St.  Bep.  816;  40  Am.  St.  Bep.  730.  As  to  what  is 
direct  as  distinguished  from  collateral  attack,  see  note  in  Ann. 
Oae.  1914B,  82.] 

From  Multnomah :  Bobebt  G.  Mobbow,  Judge. 

Department  2.    Statement  by  Mb.  Jxtstice  Bean. 

This  is  an  action  by  Jack  Johnstone  against  the 
Chapman  Timber  Company,  a  corporation,  and  the 
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Nehalem  Timber  and  Logging  Company,  a  corpora- 
tion, for  personal  injuries.  From  a  judgment  for 
$2,500  on  a  verdict  in  favor  of  plaintiff,  defendants  ap- 
peal. 

It  appears  that  at  the  time  of  the  accident  which  oc- 
curred on  November  21,  1912,  the  defendant  Chapman 
Timber  Company  was  operating  a  logging  camp  near 
Scappoose,  Oregon,  in  conducting  which  it  used  two 
certain  donkey-engines,  one  called  a  ''yafder'^  and  the 
other  a  **roader.*'  The  yarder  would  drag  the  logs 
from  the  woods  to  the  main  road  where  the  reader 
would  then  pull  them  to  the  roUway.  Each  donkey- 
engine  had  a  set  of  cables  composed  of  a  main  line  and 
a  trip  line,  the  latter  being  used  to  draw  the  main 
line  back  to  the  woods  after  a  log  had  been  hauled  in. 
The  two  lines  formed  a  sort  of  endless  chain.  The 
plaintiff  was  known  as  a  * 'chaser'';  it  being  his  duty 
to  assist  in  taking  the  cable  from  the  log  after  it  had 
been  pulled  in  to  the  main  roadway,  placing  thereon 
the  cable  of  the  roader,  and  signaling  to  have  the  log 
dragged  in.  The  yarder  drew  the  logs  to  what  was 
called  the  delivery  point.  On  this  there  was  also  a 
chaser,  one  Jack  Moon.  His  duties  were  the  same  as 
those  of  the  plaintiff;  the  two  often  assisting  each 
other  in  taking  the  cables  off  the  logs.  At  the  time  the 
plaintiff  was  injured  Moon  was  some  ten  feet  from 
him.  A  log  had  just  been  hauled  from  the  woods  to 
the  delivery  point  by  the  yarder  from  which  plaintiff 
undertook  to  take  the  choker  and  attach  the  cable  from 
the  roader  to  the  log.  To  do  this  he  stepped  between 
the  log  and  a  stump,  and  while  at  work  another  log 
was  pulled  in  which  struck  the  back  end  of  the  one  he 
was  working  upon,  pushing  it  forward  and  catching 
his  leg  between  it  and  the  stump,  injuring  him  very 
severely.    Plaintiff  alleges  as  negligence  that  Moon 
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did  not  warn  him  of  the  danger.  After  the  accident 
plaintiff  was  taken  to  a  hospital  in  Portland^  and  was 
treated  by  the  company's  doctbr.  On  March  18,  1913, 
he  brought  an  action  against  the  Chapman  Timber 
Company  for  the  injuries  which  he  received  on  the 
date  mentioned.  His  attorneys  at  that  time  were 
Richards  &  Bichards.  In  his  complaint  he  set  up 
practically  the  same  cause  of  action  as  he  here  sets 
out.  At  that  time  the  doctor  had  succeeded  in  saving 
his  leg,  though  plaintiff  alleged  that  he  would  be  per- 
manently injured.  In  consideration  of  the  sum  of 
$750,  the  plaintiff  made  a  settlement  with  the  Chapman 
Timber  Company  on  April  30,  1913,  and  signed  a  re- 
lease freeing  it  from  all  claims,  demands,  and  rights  of 
action.  This  instrument  was  admitted  by  the  plaintiff 
in  his  complaint  On  the  same  day  a  stipulation  was 
entered  into  between  his  counsel  and  that  of  the  de- 
fendant company  whereby  on  May  2,  1913,  the  action 
was  dismissed  with  prejudice  to  any  future  action. 
On  July  8,  1914,  plaintiff  brought  the  action  on  which 
he  now  seeks  to  recover  damages.  In  the  complaint 
therein  he  admits  having  signed  the  release  and  that 
settlement  was  made,  but  contends  that  at  that  time 
he  was  not  informed  of  the  true  condition  of  his  leg. 
He  alleges  that  the  company  doctor  who  was  treating 
him  had  told  him  that  it  would  be  saved,  and,  relying 
upon  such  representation,  he  settled  for  $750;  that 
afterward  he  was  compelled  to  have  several  opera- 
tions performed,  and  finally  the  leg  was  amputated 
at  the  hip.  The  plaintiff  offered  to  credit  the  $750  on 
any  amount  which  he  might  receive  on  the  verdict. 
After  he  was  injured  the  Chapman  Timber  Company 
dissolved,  and  the  Nehalem  Timber  &  Logging  Com- 
pany took  over  its  property.    Plaintiff  brings  this  ao- 
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tion  against  both  companies^  alleging  that  the  latter 
took  over  the  assets  of  the  former. 

The  answer  puts  in  issue  the  material  charges  of  the 
complaint,  and  avers  as  affirmative  defenses:  (1)  As* 
sumption  of  risk;  (2)  fellow-servant;  (3)  contributory 
negligence  and  unavoidable  accident;  (4)  the  settle- 
ment as  a  complete  adjustment  and  that  Johnstone  has 
not  tendered  bac^  the  $750;  and  (5)  res  adjudicata 
in  that  plaintiff  had  an  action  pending  at  the  time  he 
made  the  settlement  and  the  action  was  dismissed  with 
prejudice.  The  answer  attaches  the  pleadings  and 
judgment  in  the  former  case  with  all  the  proceedings 
as  exhibits. 

In  his  complaint  plaintiff^  as  a  reason  for  avoiding 
the  settlement  and  release,  alleges : 

**That  after  plaintiff  was  confined  in  the  hospital 
he  was  subjected  to  several  surgical  operations  on  his 
said  injured  le^,  and  was  given  large  and  frequent 
quantities  of  opiates,  sedatives  and  medicines  to  allay 
pain,  and  while  in  such  condition  the  defendants,  act- 
ing through  the  physician  in  charge  of  plaintiff,  which 
physician  was  selected  by  the  defendant  company,  and 
not  by  plaintiff,  represented  and  stated  to  plaintiff 
that  he  would  fully  recover  the  use  of  his  said  right 
leg  and  would  be  an  able-bodied,' strong  man;  that  this 
plaintiff  consulted  with  no  other  physician  save  and 
except  the  defendant  company's  physician,  to  wit.  Dr. 
Zan;  that  plaintiff  is  unskilled  m  such  matters,  and 
did  not  know  his  true  condition,  but  relied  upon  the 
statements  of  said  Doctor  Zan,  and  believed  the  same 
to  be  true,  and  while  believing  the  same  to  be  true 
the  defendants  induced  plaintiff,  well  knowing  that 
plaintiff  relied  upon  said  physician,  to  make  an  at- 
tempted settlement  for  the  injuries  sustained  by  him, 
and  the  defendant  company  thereupon  paid  the  plain- 
tiff the  sum  of  $750,  and  took  from  this  plaintiff  a 
purported  release  and  satisfaction  in  full  discharge 
of  all  injuries  caused  to  plaintiff  as  stated,  and  there- 
after the  condition  of  plaintiff's  leg  was  such  that 
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eight  additional  operations  were  performed  on  plain- 
tiff, and  at  the  ninth  operation  his  leg  was  amputated 
at  the  hip  as  herein  set  forth;  that  plaintiff  did  not 
know  his  true  condition  nor  the  condition  of  his  leg 
at  the  time  of  executing  the  alleged  release  above  set 
forth,  and  that  the  representations  to  plaintiff  that  he 
would  soon  recover  and  that  he  would  have  the  normal 
use  of  his  leg  were  false  and  untrue ;  that  plaintiff  did 
not  know  the  falsity  thereof  until  after  the  settlement 
had  been  made,  and  except  and  for  such  statements 
plaintiff  would  not  have  made  the  alleged  and  pre- 
tended settlement;  that  said  settlement  was  procured 
by  the  misrepresentation,  fraud  and  deceit  of  the  de- 
fendant, actmg  through  defendant  company's  said 
physician  as  hereinbefore  alleged. ' ' 

That  the  consideration  of  $750  was  and  is  totally  in- 
adequate to  pay  plaintiff  for  the  losses,  injuries  and 

damages  sustained  by  him. 

Bbvbbsed  and  Bbmandbd. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Senn,  Ekwall  d  Recken,  with  an  oral  argument 
by  Mr.  Fra^ik  S.  Senn. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Logan  <£  Smith,  with  an  oral  argument  by 
Mr.  Isham  N.  Smith. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

Counsel  for  defendants  timely  interposed  a  motion 
for  a  nonsuit  and  one  for  a  directed  verdict  in  favor  of 
defendants  upon  the  grounds,  among  others:  (1)  That 
there  was  not  sufficient  evidence  against  the  defend- 
ants to  submit  the  case  to  the  jury;  and  (6)  that  the 
evidence  and  pleadings  show  that  another  suit  was 
started  in  this  court  and  was  compromised  and  settled 
between  the  parties,  that  there  was  an  order  of  dis- 
missal '  *  with  prejudice ' '  to  any  future  action^  that  the 
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judgment  is  an  adjudication  of  this  case  just  as  though 
there  had  been  a  verdict  of  the  jury,  and  that  it  can- 
not be  attached  by  a  collateral  proceeding,  and  only 
by  a  suit  in  equity  to  set  the  same  aside,  and  that  the 
former  order  is  a  bar  to  this  action. 

1.  The  first  question  for  consideration  is  the  former 
judgment  upon  the  stipulation  of  the  parties  after  a 
settlement  of  the  matter.  The  first  action  instituted 
by  the  plaintiff  against  the  Chapman  Timber  Company 
is  conceded  by  all  to  have  been  for  the  same  cause  of 
action  as  the  present  one.  With  the  exception  of  the 
change  in  the  name  of  the  defendant  company,  as  al- 
leged by  the  plaintiff,  the  parties  to  the  two  actions  are 
the  same.  After  the  conunencement  of  the  former  pro- 
ceeding the  plaintiff  made  a  settlement  with  the  Chap- 
man Timber  Company  on  April  30,  1913,  and  in  con- 
sideration of  the  sum  of  $750  executed  to  defendant 
an  instrument  in  writing  under  seal  releasing  and  dis- 
charging the  company  from  all  liability,  and  acknowl- 
edging full  satisfaction  and  discharge  of  all  claims 
accrued  or  to  accrue  in  respect  to  all  injuries  or  in- 
jurious results  directly  or  indirectly  arising  or  to  arise 
from  the  said  accident  and  injuries  sustained  by  plain- 
tiff on  November  21,  1912.  This  settlement  was  made 
contrary  to  the  advice  of  the  attorneys  who  repre- 
sented the  plaintiff  in  that  action,  one  of  whom  states 
that  he  told  him  he  would  be  a  cripple  for  life.  There- 
upon the  attorneys  for  the  respective  parties  on  May 
2,  1913,  made  and  filed  in  that  cause  the  following 
stipulation : 

**  Whereas,  the  above  case  has  been  fully  settled  and 
compromised  by  and  between  the  parties  hereto ;  It  is 
therefore  stipulated  and  agreed  that  the  above  case  be, 
and  the  same  is  hereby,  dismissed,  with  prejudice  to 
future  actions,  and  this  is  to  authorize  the  attorney  for 
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the  defendant  to  secure  the  necessary  order  of  dis- 
missal 

"Obbn  R.  Bichabds, 
**  Attorney  for  Plaintiff. 

''F.  S.Sbnn, 
"Attorney  for  Defendant" 

On  the  same  date  the  court  entered  the  following 
judgment : 

**  Based  upon  the  stipulation  of  the  parties  to  the 
above-entitled  action^  and  it  appearing  that  same  has 
been  fully  settled  and  compromised,  it  is  therefore 
ordered  and  adjudged  that  said  cause  be,  and  the  same 
is  hereby,  dismissed,  with  prejudice  to  any  future  ac- 
tion/' 

This  judgment  has  not  been  vacated  nor  annulled  in 
any  way.  All  the  proceedings  in  the  former  action 
are  set  up  by  the  answer  as  a  bar  to  the  present  case. 
An  action  at  law  is  disposed  of  either  by  a  judgment 
in  favor  of  plaintiff  or  defendant  or  one  of  nonsuit: 
Hoover  v.  King,  43  Or.  281,  286  (72  Pac.  880,  99  Am. 
St.  Rep.  754,  65  L.  R.  A.  790) ;  Mulkey  v.  Day,  49  Or. 
314  (89  Pac.  957). 

Section  182,  L.  0.  L.,  provides  that  a  judgment  of 
nonsuit  may  be  given  against  the  plaintiff : 

*  *  1.  On  motion  of  the  plaintiff,  at  any  time  before 
trial,  unless  a  counterclaim  has  been  pleaded  jas  a  de- 
fense ; 

*  *  2.  On  motion  of  either  party,  upon  the  written  con- 
sent of  the  other  filed  with  the  clerk; 

* '  3.  On  motion  of  the  defendant,  when  the  action  is 
called  for  trial,  and  the  plaintiff  fails  to  appear,  or 
when  after  the  trial  has  begun,  and  before  the  final 
submission  of  the  cause,  the  plaintiff  abandons  it,  or 
when  upon  the  trial  the  plaintiff  fails  to  prove  a  cause 
suflScient  to  be  submitted  to  the  jury. '  ^ 

Such  a  judgment  is  not  a  bar  to  another  action  for 
the  same  cause:  Section  184,  L.  0.  L.    The  former 
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judgment  does  not  come  within  either  class  defined  by 
Section  182.  It  is  a  full  and  complete  adjustment  of 
the  matter  in  controversy  between  the  parties,  and  has 
the  same  effect  as  though  it  had  been  entered  in  favor 
of  plaintiff  for  the  sum  of  $750,  and  then  satisfied 
upon  payment  of  that  amount,  and  is  a  bar  to  the 
present  action*  It  is  stronger  in  detail  than  a  retraxit 
or  open  voluntary  renunciation  in  court  of  any  claim 
against  defendant  by  which  plaintiff  forever  loses  his 
action:  3  Blackstone's  Commentaries,  296;  United 
States  V.  Parker,  120  U.  S.  89,  95  (30  L.  Ed.  601,  7 
Sup.  Ct.  Rep.  454) ;  Merritt  v.  Campbell,  47  Cal.  543 ; 
Hoover  v.  Mitchell,  25  Gratt.  (66  Va.)  387;  Wohlford 
V.  Compton,  79  Va.  333 ;  Ford  v.  Roberts,  14  Colo.  291 
(23  Pac.  322) ;  PhUlpotts  v.  Blasdel,  10  Nev.  19.  In 
United  States  v.  Parker,  120  U.  S.  89,  95  (30  L.  Ed. 
601,  7  Sup.  Ct.  Rep.  454),  on  motion  of  defendant's 
attorneys  of  record,  the  following  judgment  was  made 
and  entered : 

**  •  •  It  appearing  to  the  court  that  the  subject 
matter  in  this  suit  has  been  adjusted  and  settled  by 
the  proper  parties,  •  •  it  is  therefore  ordered  that 
this  cause  be,  and  the  same  is,  hereby  dismissed." 

This  was  held  to  be  a  judgment  on  the  merits,  final 
in  form  and  nature,  and  a  bar  to  a  subsequent  suit 
against  the  defendants  for  the  same  cause  of  action. 
The  stipulation  of  the  parties  by  their  respective  at- 
torneys takes  the  place  of  evidence  and  a  verdict,  and 
fully  authorized  the  court  to  enter  the  judgment. 

2.  The  record  does  not  show  that  the  former  judg- 
ment has  ever  been  impeached  or  set  aside.  We  there- 
fore have  two  judgments  both  involving  the  same  par- 
ties, the  same  issues,  and  each  of  equal  solemnity,  one 
showing  a  complete  settlement  and  adjudication  of  the 
matter  in  controversy,  and  the  other  showing  an  un- 
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satisfied  judgment  in  favor  of  plaintiff.  The  second 
action  cannot  be  maintained  until  the  first  judgment 
has  been  vacated  or  annulled.  The  complaint  in  the 
present  case  seeks  to  avoid  a  settlement  and  release, 
but  wholly  ignores  the  former  judgment,  upon  which  it 
is  plainly  a  collateral  attack.  A  judgment  of  the  class 
to  which  the  one  in  question  belongs  is  **in  respect  to 
the  matter  directly  determined,  conclusive  between  the 
parties  and  their  representatives  and  successors  in  in- 
terest by  title  subsequent  to  the  commencement  of  the 
action,  suit  or  proceeding  litigating  for  the  same 
thing,  under  the  same  title,  and  in  the  same  capacity. ' ' 
A  collateral  attack  on  a  judgment  or  decree  is  any  pro- 
ceeding which  is  not  instituted  for  the  express  pur- 
pose of  annulling,  correcting  or  modifying  such  judg- 
ment: Morrill  v.  Morrill,  20  Or.  101  (25  Pac.  362,  23 
Am.  St.  Rep.  95,  11  L.  R.  A.  155) ;  Purdy  v.  Winters' 
Estate,  ofUe,  p.  614  (156  Pac.  285).  The  lower  court 
erred  in  not  holding  that  the  former  judgment  was  a 
bar  to  the  present  action.  Our  views  upon  this  ques- 
tion render  it  unnecessary  to  consider  the  other  errors 
assigned  in  the  case. 

It  follows  that  the  judgment  should  be  reversed  and 
the  cause  remanded  for  such  further  proceedings  as 
may  seem  proper,  not  inconsistent  with  this  opinion. 

It  is  so  ordered.  Reversed  and  Remanded. 

Mb.  Chief  Justice  Moore,  Mb.  Justice  McBitmB  and 
Mb.  Justice  Babris  concur. 
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an  action  at  law,  but  can  be  made  available  by  cross-bill.  (Tooze 
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the  correctness  of  an  adjudication  in  favor  of  another  party  not 
appealing.     (Portland  r.  American  Surety  Co.,  88.) 
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Appeal  and  Error— Wlien  Verdict  will  not  be  Disturbed. 

2.  Where  a  cause  is  tried  before  a  jury  and  there  is  any  snb- 
stantial  evidence  to  support  the  issues  made,  in  the  absence  of  error 
of  laW;  the  verdict  is  conclusive.     (Sink  v.  AUen,  77.) 

Appeal  and  Error— Amending  Bill  of  Excepttona  Before  Hearing  on 
i^n^eal. 

3.  Jurisdiction  of  the  cause  is  retained  by  the  trial  court  regard- 
less of  the  fact  that  the  case  has  been  appealed,  and  it  may  at  any 
time  before  the  appeal  is  heard  and  determined  amend  the  bill  of 
exceptions  so  it  will  conform  to  the  facts.  (Brewster  v.  Springer, 
88.) 

Appeal  and  Error— Vacation  of  Judgment  to  Make  Findings  and  Re- 
entry of  Judgment. 

4.  Following  precedents  already  established  in  this  state,  a  trial 
court  may  within  the  time  limited  therefor  set  aside  a  judgment  and 
amend  the  final  determination  by  making  and  filing  findings  and  ren- 
der judgment  thereon,  even  where  an  appeal  has  been  taken  but  not 
heard,  and  it  is  the  duty  of  such  trial  court  to  do  so  in  order  to  save 
the  expense  of  an  appeal,  which  without  such  amendment  would  neces- 
sarily result  in  a  reversal  of  the  judgment.  (Brewster  v.  Springer, 
88.) 

Appeal  and  Error— Evidence  Inserted  in  Bill  of  Exceptions. 

5.  During  trial  when  an  exception  is  taken  to  the  ruling  of  the 
court  upon  the  admission  or  exclusion  of  evidence,  so  much  of  the 
testimony  as  will  enable  the  appellate  court  to  fully  understand  the 
question  involved  must  be  copied  into  the  bill  of  exceptions.  How- 
ever, if  an  exception  relates  to  the  giving  of  an  instruction  which, 
under  the  pleadings,  would  have  been  an  improper  application  of  the 
rules  of  law  to  the  case  under  any  view  that  might  be  taken,  the 
error  will  be  reviewed  on  appeal,  though  no  testimony  is  incorporated 
in  the  bill  of  exceptions.  (McGilchrist  v.  Portland  E.  &  E.  By.  Co., 
91.) 
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have  been  the  direct  and  proximate  cause  of  his  injury,  in  order  to 
defeat  a  recovery,  held  not  erroneous,  where  the  exception  was  gen- 
eral and  failed  to  call  the  court's  attention  to  the  legal  principle 
insisted  upon  on  appeal.  (McGilchrist  v.  Portland  E.  &  £.  By.  Co., 
91.) 

Appeal  and  Error— BeTlew— Instructions  as  to  Measure  of  Damages 
Harmless, 

7.  Where  plaintiff,  who  was  shot  while  hunting,  recovered  no 
damages,  errors  in  the  instructions  as  to  the  measure  of  damages  are 
harmless.     (Qibson  v.  Payne,  101.) 

Appeal  and  Error — Scope  of  Bevlew- Preservation  of  Objections  and 
Exceptions. 

8.  Where  statements  were  admitted  over  objection  and  exception 
with  the  understanding  that  same  would  subsequently  be  connected 
in  order  to  make  the  same  material,  which  waa  not  done,  and  defend- 
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ant  neglected  to  move  to  strike  them  from  the  record,  on  appeal  no 
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ing thereon  will  not  be  disturbed  except  in  case  of  manifest  abuse 
of  sound  Judgment.     (Kimball  v.  Horticultural  Fire  Belief,  138.) 

Appeal  and  Error— Necessity  for  Bill  of  Exceptlona. 

10.  Where  no  bill  of  exceptions  was  prepared  or  filed  by  appellant, 
the  only  matters  before  the  appellate  court  are  the  pleadings  and 
findings  of  the  lower  court.     (Kay  v.  Portland,  146.) 

Appeal  and  Error — Question  Presented  for  Review  not  in  Bill  of  Ex- 
ceptions. 

11.  Where  objection  was  made  to  a  question  on  cross-examination 
and  the  bill  of  exceptions  did  not  disclose  whether  such  question  was 
ever  answered  the  aj>pellate  court  will  be  unable  to  say  whether  or 
not  plaintiff  was  injured  by  failure  of  the  court  to  sustain  the  ob- 
jection.    (Mowrey  v.  Bouton,  182.) 

Appeal  and  Error— Bnlings  of  Court  on  Objections — Offers  of  Proof — 
Exceptions. 

12.  Where  the  court  sustains  objections  to  questions  asked  by  ap- 
pellant and  where  there  was  a  failure  by  counsel  to  inform  the  court 
aa  to  what  the  answers  were  expected  to  disclose,  it  is  the  rule  that 
in  order  to  make  the  alleged  errors  subject  to  review,  the  bill  of 
exceptions  must  disclose  wnat  it  was  expected  to  prove  by  the  an- 
swers to  such  questions,  and  hence  if  any  error  was  committed  in 
the  case  at  bar  it  has  not  been  made  available  on  appeal.  (Mowrey 
T.  Bouton,  182.) 

Appeal   and   Error — Qnestions  Reviewable   on  Motion  to   Dismiss 
Appeal. 

13.  The  appellate  court  will  not  investigate  the  merits  of  a  case 
upon  a  motion  to  dismiss  the  appeal.  (Title  Ins.  x  etc.  Co.  v.  Home 
Telephone  Co.,  203.) 

Appesl  and  Error — ^Master  and  Servant — ^Instmctions  in  Action  for 
Injuries. 

14.  In  an  action  by  an  employee  for  injuries  where  the  complaint 
alleged  sufficient  facts  to  bring  the  action  within  the  Employers' 
Liability  Act,  there  was  no  need  for  the  court  to  charge  the  jury 
in  so  many  words  that  the  Employers'  Liability  Act  was  applicable; 
however,  there  was  no  harm  done  in  being  thus  explicit.  (Dickerson 
▼.  Eastern  &  Western  Lum.  Co.,  281.) 

Appeal  and  Error— Review— Questions  of  Fact  Settled  by  Verdict 

15.  Where,  in  an  employee's  action  for  injuries,  issue  was  joined 
on  the  questions  of  negligence  and  of  the  installation  and  retention 
of  a  faulty  appliance,  and  there  was  testimony  on  each  side  of  the 
question,  and  the  theory  of  each  party  was  presented  to  the  jury 
by  appropriate  instructions,  the  verdict  settled  the  facts.  (Dickerson 
Y.  Eastern  is  Western  Lum.  Co.,  281.) 
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Appeal  and  Error— Time  to  Appeal— Bxtensioii— Notice. 

16.  Seetion  554,  mbdiTiBion  2,  L.  O.  L.,  providing  that,  if  the 
transcript  or  abstract  is  not  filed  with  the  clerk  of  the  appellate 
court  within  the  time  provided,  the  appeal  shall  be  deemed  aban- 
doned, but  that  the  trial  court  or  judge  thereof  may,  upon  such 
terms  as  may  be  just,  enlarge  the  time  for  filing  the  same,  does 
not  require  notice  by  appellant  to  the  adverse  party  before  an  order 
extending  the  time  may  be  made.     (In  re  Orr's  Estate,  319.) 

Appeal  and  Error— Time  of  Appeal— Extenaion— Notice. 

17.  Supreme  Court  Bule  24  (56  Or.  624,  117  Pac.  zii),  providing 
that  an  application  to  the  Supreme  Court  for  an  order  enlarging 
the  time  in  which  to  fiFo  a  transcript  shall  be  accompanied  by  proof 
of  notice  to  respondent  of  such  application  at  least  five  days  before 
the  same  is  made,  does  not  compel  such  notice  to  be  given  when 
extenmon  of  the  time  in  which  to  file  a  transcript  is  ordered  by  the 
Circuit  Court.     (In  re  Orr's  Estate,  319.) 

Appeal  and  Error— Becord  on  Appeal— Undertaking— Presomptions. 

18.  On  appeal  from  the  Circuit  Court  of  a  case  brought  up  to  it 
from  the  Probate  Court,  that  the  record  does  not  contain  the  under- 
taking on  the  appeal  from  the  Probate  Court  does  not  invalidate 
the  appeal,  where  the  decree  implies  that  such  an  undertaking  was 
filed  and  does  not  affirmatively  declare  that  it  was  not  filed.  (In  re 
Orr's  Estate,  319.) 

Appeal  and  Error— Appeal — ^Determination. 

19.  Cases  in  equity  on  appeal  are  determined  from  an  inspection 
of  the  transcript  of  evidence.     (Leon  v.  Leon,  347.) 

Appeal  and  Error— ^Aasignments  of  Error— Indeflniteness. 

20.  Assignments  of  error  that  the  court  erred  in  admitting  evi- 
dence against  the  defendant's  objection,  in  permitting  the  plaintiff  to 
introduce  on  rebuttal  evidence  to  sustain  his  main  cause  of  action, 
and  in  denying  defendant's  motion  for  new  trial,  are  too  indefinite  to 
challenge  the  correctness  of  the  procedure  in  the  Circuit  Court. 
(Dundas  v.  Grand  View  Land  Co.,  379.) 

Appeal  and  Error— Reservation  of  Chrouids  of  9eTlew— ^Motion  for 
New  Trial— indeflnitenesB. 

21.  The  only  reason  specified  in  support  of  defendant's  motion  for 
new  trial  in  the  Circuit  Court^  being  ''error  in  law  occurring  at  the 
trial  in  the  admission  and  rejection  of  evidence  objected  to  by  the 
defendant,  to  which  rulings  the  defendant  excepted,"  was  too  indefi- 
nite to  support  relief  for  defendant,  and  could  not  be  considered  on 
appeal.     (Xhindas  v.  Grand  View  Land  Co.,  379.) 

•Appeal  and  Error — ^Verdict — OonclnaiYenen. 

22.  When  a  cause  has  been  submitted  to  a  jury  under  a  proper 
charge  by  the  court,  and  there  is  any  evidence  to  support  the  verdict, 
the  Supreme  Court  will  not  disturb  it.  (Johnson  y.  Portland  By.,  L. 
ft  P.  Co.,  403.) 

Appeal  and  Error— Neceeaity-Bill  of  Exceptions. 

23.  Where  no  bill  of  exceptions  was  obtained,  the  only  question 
for  review  is  whether  the  findings  support  the  judgment  notwith- 
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standing    a   traueript    of    the    entire    testimony   was    brought   up. 
(Humphry  v.  Portland,  430.) 

Appeal  and  Error— -B«7lew— Trial  of  Equity  Case  on  Appeal  is  De 
Novo. 

24.  While  the  judge  in  an  equity  case  tries  the  facts,  his  conela- 
sions  thereon  are  not  mial,  for  the  reason  the  trial  on  appeal  it  ds  novo. 
(Molalla  Electric  Co.  v.  Wheeler,  478.) 

Appeal  and  Error — BaTiew — Bzaminatlon  of  Locna  in  Qoo  in  an 
Equity  Suit. 

25.  Where,  in  an  equity  suit,  the  trial  judge  personally  examines 
the  locus  in  quo  in  order  to  properly  apply  the  testimony  to  the  is- 
sues, his  findings  of  fact  and  decree  are  entitled  to  careful  consider- 
ation.    (Molalla  Electric  Go.  v.  Wheeler,  478.) 

App<»al  and  Error— Force  and  Effect  of  Findings  in  Equity  8iiit-*-B*- 
view. 

26.  The  decree  and  findings  of  the  judge  in  an  equity  suit  are  not 
of  the  same  force  on  appeal  as  those  of  the  judge  without  a  jury  in 
a  law  action,  which  will  not  be  disturbed  if  there  is  any  evidence  to 
support  them.     (Molalla  Electric  Co.  v.  Wheeler,  478.) 

Appeal  and  Error— Review— QnestionB  of  Fact. 

27.  Under  Section  159,  L.  O.  L.,  providing  that  the  order  of  pro- 
ceedings  on  a  trial  by  the  court  shall  be  the  same  as  in  trials  by  jury, 
and  that  the  finding  of  the  court  upon  the  facts  shall  be  deemed  a 
verdict,  and  may  be  set  aside  in  the  same  manner  and  for  the  same 
reasons  as  far  as  applicable,  the  findings  of  the  court  upon  the  facts 
in  an  action  at  law  tried  without  a  jury  import  the  same  conclusive- 
ness as  a  verdict,  and  will  not  be  disturbed  on  appeal  when  there  is 
any  evidence  to  sustain  them.  (Doolittle  v.  Pacific  Coast  etc.  Wka., 
498.) 

Appeal  and  Error— Atsignments  of  Error— Necessity. 

28.  Under  Supreme  Court  rule  12  (56  Or.  621,  117  Pac.  ix),  provid- 
ing that  no  questions  will  be  considered,  except  those  going  to  the 
jurisdiction  of  the  court,  or  the  sufficiency  of  a  pleading,  or  arising 
out  of  assignments  of  error,  error  in  an  instruction  not  presented  by 
assignment  of  error  will  not  be  examined.  (Wheeler  v.  Nehalem 
Timber  Co.,  506.) 

Appeal  and  Error — Conclusiveness  of  Record — BecltaL 

29.  On  appeal  from  an  order  entered  at  a  subsequent  term  grant- 
ing a  motion  for  a  new  trial  filed  during  the  term  at  which  the  judg- 
ment was  rendered,  a  recital,  "the  consideration  of  the  motion  having 
been  continued  until  this  day  because  of  lack  of  time  on  the  part  oi 
the  court  to  hear  the  same,"  is  conclusive  that  the  order  continuing 
the  hearing  was  made  as  required  by  Section  175,  L.  O.  L.,  as  amended 
by  Laws  of  1911,  page  152,  though  the  failure  to  make  the  continu- 
ance was  assigned  at  the  hearing  as  a  reason  for  opposing  the  motion 
for  a  new  trial.     (Sanders  v.  Taber,  522.) 

Appeal  and  Error— Notice — Time  for  Service — "Within  the  Day.** 

30.  In  view  of  Section  201,  L.  O.  L.,  providing  that  judgment  in 
conformity  to  the  verdict  shall  be  entered  by  the  clerk  "within  the 
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day"  on  which  verdict  is  returned,  the  term  "within  the  day,"  mean- 
ing within  24  hours,  where  verdict  was  returned  December  5th  at 
5:25  P.  M.  and  judgment  entered  December  6th  at  2:10  P.  M.,  a  notice 
of  appeal  served  and  filed  February  4th  was  within  the  60  days  from 
the  entry  of  judgment.     (Strickler  v.  Portland  Ry.,  L.  &  P.  Co.,  526.) 

Appeal  and  Error— Presentiiig  Qoestioiis  in  Trial  Court — OhaUengas  to 
Jnry. 

31.  Under  Section  117,  L.  O.  L.,  providing  that  no  challenge  shall 
be  made  or  allowed  to  a  jury  panel,  a  complaint  that  the  cause  was 
tried  before  special  jurors  cannot  be  considered  on  appeaL  where  none 
of  the  jurors  was  challenged.  (Strickler  v.  Portland  By.,  L.  &  P. 
Co.,  526.) 

Appeal  and  Error  —  Record  —  Qaeetlons  Preiented  for  Review  —  Erl- 
dence  Ezdnded. 

32.  Under  Section  171,  L.  O.  L.,  requiring  an  exception  to  state  the 
objections  with  so  much  of  the  evidence  or  other  matter  as  is  neces- 
sary to  explain  it,  and  no  more,  where  a  bill  of  exceptions  does  not 
disclose  the  answers  which  plaintiff  expected  to  excluded  interroga- 
tories to  witnesses,  the  Supreme  Court  cannot  determine  whether  they 
would  have  been  favorable  to  plaintiff.  (Strickler  v.  Portland  By., 
L.  &  P.  Co.,  526.) 

Appeal  and  Error — ^Review— Harmless  Error — Ezcluslon  of  Evidence. 

33.  In  an  action  for  causing  death,  any  error  in  excluding  evidence 
of  conditions  at  the  place  of  the  accident  subsequent  to  the  event 
where  the  jury  viewed  the  premises  was  cured  by  the  admission  of 
evidence  describing  the  conditions  at  the  time  of  the  accident. 
(Strickler  v.  Portland  Ry.,  L.  &  P.  Co.,  526.) 

Appeal  and  Error— Review— Invited  Error. 

34.  Where  a  city  suing  its  contractor  to  recover  general  damages 
on  a  partly  completed  contract  did  not  offer  to  prove  that  branch  of 
the  case,  error,  if  any,  in  the  court's  refusal  to  consider  that  phase  of 
the  contention  was  error  invited  by  the  plaintiff,  availing  it  nothing 
on  appeal.     (Rainier  v.  Masters,  534.) 

Appeal  and  Error— Review— Theory  of  Oaee  Below. 

35.  Where  such  action  was  avowedly  tried  on  the  assumption  that 
the  per  diem  compensation  of  $10  per  day  as  liquidated  damages  was 
the  only  proper  measure  of  damages,  and  where  the  plaintiff,  having 
had  its  day  in  court  on  the  feature  of  general  damages,  refused  to 
avail  itself  of  such  opportunity,  it  could  not,  on  appeal,  have  the  case 
considered  on  the  question  of  nominal  damages.  (Rainier  v.  Masters, 
534.) 

Appeal   and  Error— When   Afflrmed   Regardless   of   Technical   and 
Inunaterial  Errors. 

36.  Article  VU,  Section  3,  of  the  Constitution  provides  that  where 
on  appeal  the  record  contains  all  the  testimony,  the  instructions  of 
the  court  to  the  jury,  and  all  other  matters  material  to  the  decision 
as  made  in  the  lower  court,  from  a  consideration  of  all  which  the 
appellate  court  is  of  the  opinion  that  the  judgment  rendered  by  the 
court  below  is  such  as  should  have  been  rendered,  the  case  on  appeal 
will  be  affirmed,  notwithstanding  the  errors  assigned  by  appellant 
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which  do  not  affect  the  justness  of  the  judgment.     (HannA  v.  Alluvial 
Farm  Co.,  557.) 

Appeal  and  Error— Review— OoQsideratioii  of  "BiU  of  Ezceptioiia.'* 

37.  In  view  of  Section  169,  L.  O.  L.,  the  Supreme  Court  can  examine 
the  bill  of  exceptions  to  determine  the  true  character  of  the  judg- 
ment below,  since  a  "bill  of  exceptions"  is  an  authoritatiTe  declara- 
tion of  the  trial  court  concerning  matters  that  would  not  properly 
appear  in  the  mere  journal  entry  of  the  judgment;  its  object  being  to 
bring  into  the  record  matter  that  would  not  otherwise  appear  in 
order  to  lay  the  foundation  for  proceedings  in  error  and  for  the 
information  of  the  appellate  court.  (Hanna  ▼.  Alluvial  Farm  Co., 
557.) 

Appeal  and  Error-— Bill  of  Exceptlona — ^Admiasion  of  Offer  of  Tefti- 
mony. 

38.  Where  defendant's  bill  of  exceptions  states  that  "plaintiff 
offered  testimony  tending  to  prove  all  the  allegations  contained  in 
the  complaint,"  defendant  cannot  assign  error  to  the  insufficiency  of 
plaintiff's  evidence  to  prove  the  allegations.  (Hanna  v.  Alluvial 
Farm  Co.,  557.) 

Appeal  and  Error— Dlamlasal — ^Defects  in  Abstract — Time  to  Move. 

39.  When  an  indorsement  on  the  abstract  of  the  record  shows  that 
plaintiff's  accepted  service  thereof  August  12,  1914,  thereby  obtaining 
knowledge  of  any  alleged  failure  of  defendant  to  comply  with  the 
statutes  or  rules  of  court  as  to  filing  of  an  appeal,  under  Supreme 
Court  Rule  23  (56  Or.  623,  117  Pac.  xii),  plaintiff's  motion  to  dismiss 
defendant's  appeal,  to  escape  denial,  must  have  been  made  within 
ten  days  of  August  12th.     (Li  Sai  Cheuk  v.  Lee  Lung,  563.) 

Appeal  and  Error — Diaposition  of  Oauae— Effect  of  Dedalon. 

40.  A  holding  on  appeal  that  plaintiff  should  have  offered  to  put 
defendant  in  statu  quo  by  tendering  back  a  sum  paid  by  defendant  to 
her  is  controlling  on  the  trial  court,  whose  duty  it  is  to  cause  the 
mandate  to  be  entered  and  to  enforce  the  condition  prescribed. 
(Hadley  v.  Hadley,  573.) 

Appeal  and  Error— Review — ^Harmless  Error. 

41.  In  such  case,  where  it  does  not  affirmatively  appear  that  the 
error  did  not  affect  the  judgment,  the  judgment  cannot,  under  Arti- 
cle VII,  Section  3,  Constitution,  as  amended  (see  Laws  1911,  p.  7), 
be  affirmed  despite  the  error.     (Salisbury  v.  Qoddard,  593.) 

Appeal   and    Error — Constltational   Law — ^Affirmance — ^nnaabatantlal 
Enron. 

42.  Under  Article  VII,  Section  3,  of  the  Constitution,  requiring 
affirmance  of  judgments  in  law  actions  notwithstanding  errors  if  the 
judgment  is  such  as  should  have  been  rendered,  a  judgment  in  re- 
plevin will  be  affirmed  notwithstanding  some  unsubstantial  errors. 
(Hoy  V.  Qorst,  617.) 

Appeal  and  Error— Bifi^t  of  Appeal — Oonaent  Judgment. 

43.  Where  plaintiffs  filed  an  alternative  motion  for  a  judgment  for 
a  certain  amount,  or,  if  found  not  entitled  thereto,  for  a  less  amount, 
they  waived  their  right  to  appeal  from  a  judgment  entered  for  them 
for  the  less  amount.     (Boyer  v.  Burton,  662.) 
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8«6  Divoree,  !• 

APPBOPBIATION. 

6«6  Waters  and  Watercourses,  10. 

ASSiaNHENT. 

See  Corporations,  5. 

ASBIGNMEKT  FOB  BENEFIT  OF  CBEDITOB8. 

Aiiirignnients  for  Benefit  of  Orediton — Sufficiency  of  Description  of 
Property. 

1.  Where  a  debtor  in  an  assignment  for  the  benefit  of  creditors  re- 
cites that  be  is  engaged  in  merchandise  business  at  a  certain  named 
city,  and  being  unable  to  meet  his  obligations  in  full  desires  to  trans- 
fer his  assets,  in  trust,  for  the  benefit  of  his  creditors,  such  assets, 
consisting  of  a  stock  of  general  merchandise  together  with  all  fixtures 
used  in  and  about  the  business,  and  all  accounts  and  bills  receivable 
owing  to  the  assignor,  is  a  sufficient  identification  of  the  property 
to  include  both  stores,  esx>ecially  when  the  agent  of  the  assignee  was 
in  possession  of  the  property  and  protesting  against  a  levy  by  the 
sheriff,  the  term  "general  merchandise"  includes  whatever  is  usually 
bought  and  sold  by  merchants  in  the  ordinary  course  of  business,  and 
the  assignment  is  not  aifeeted  on  account  of  the  stock  of  merchandise 
being  kept  in  two  different  store  buildings,  the  assignee  taking  pos- 
session of  the  goods  intended  to  be  conveyed  by  the  deed  of  assign- 
ment.    (Sabin  V.  Chrisman,  191.) 

Aasignmenta  for  the  Benefit  of  Oteditors — ^Evidence — Question  for  the 
Jury. 

2.  As  to  whether  or  not  the  property  in  the  possession  of  the 
agent  of  the  assignee  was  the  property  that  was  intended  to  be  con- 
veyed by  the  assignment,  held  that  matter  was  question  for  the  jury. 
(Sabin  v.  Chrisman,  191.) 

Assignments  for  Benefit  of  Oreditors— -Delaying  of  Creditors  in  Col- 
lecting Demands. 

3.  Where  there  is  no  statute  regulating  assignments  for  the  bene- 
fit of  creditors,  a  debtor  may  transfer  his  property  for  the  purpose 
of  paying  his  debts,  although  such  assignment  may  hinder  and  delay 
some  creditors  in  the  collection  of  their  demands,  but  it  must  appear 
that  the  transaction  is  fair,  bona  fide  and  without  fraud,  for  all  the 
law  can  reasonably  demand  of  a  debtor  is  the  faithful  application 
of  his  entire  property  to  the  satisfaction  of  his  debts.  (Sabin  ▼• 
Chrisman,  191.) 

See  Bankruptcy,  1. 

ASSIGNMENTS  OF  BBBOB. 
flee  Appeal  and  Error,  20,  28. 

ASSUMPTION  OF  BISK. 
See  Master  and  Servant,  17. 
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ABTOBIA,  OHABTEB  OF. 

See  Chang  Sing  y.  Astoria,  411. 

ATTACHMENT. 

Attadunent — ^Affldavit  for  Publication — Snfllciency. 

1.  An  affidavit  for  publication  of  summons  in  a  suit  in  wMcli  an 
attachment  is  levied  on  land  must  allege  that  the  defendant  has  prop- 
erty within  the  state;  and,  it  failing  to  contain  such  an  averment,  the 
court  does  not  acquire  jurisdiction,  and  any  judgment  based  thereon 
is  void.     (Leslie  v.  McNeil,  364.) 

ATTORNEY  AND   OUBNT. 

Attorney's  Fee  Allowed  on  Foredoeore  of  Mortgage 
See  Mortgages,  1. 

AUTHOBITT. 

See  Corporations,  1,  4. 

See  Principal  and  Agent,  1-3,  4. 

See  Statute  of  Frauds,  3. 

BANERX7PTCY. 
Bankruptcy— Effect  of  National  Bankruptcy  Act  as  to  Anlgnmenti. 

1.  State  laws  relating  to  assignments  for  benefit  of  creditors  are 
suspended  by  the  enactment  of  the  national  Bankruptcy  Act  of  July 
1,  1898  (Chapter  541,  30  Stat.  544),  and  the  sufficiency  of  such  assign- 
ments are  to  be  judged  by  the  rules  of  the  common  law.  (Sabin  r. 
Chrisman,  191.) 

BENEFITS. 
See  Eminent  Domain,  4. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILLS  AND  NOTES. 

Bill0  and  Notes— Evidence  of  Fraud— Validity. 

1.  In  an  action  on  a  note  given  to  a  broker  in  payment  of  com- 
missions on  a  transaction  not  completed  when  note  was  executed, 
evidence  examined  and  held  to  show  that  the  execution  of  the  note 
and  its  delivery  was  procured  by  fraud.     (Sink  v.  Allen,  77.) 

BillB  and  Notes— Bights  of  Purchaser  in  Good  Faith  and  Without 
Notice. 

2.  Where  it  is  proven  that  the  note  in  controversy  was  procured 
through  fraud,  the  payee's  transferee  is  in  no  position  to  enforce 
payment,  unless  he  is  a  purchaser  in  good  faith  and  without  notice 
of  such  fraud.     (Sink  v.  Allen,  77.) 

Bills  and  Notes — ^Burden  of  Proof  to  Show  Oood  Faith. 

3.  Where  it  is  established  that  the  original  payee  obtained  the 
note  on  which  action  is  brought  through  fraud,  his  transferee  haa 
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the  bnrden  of  proof,  and  mast  show  he  acquired  such  note  in  good 
faith,  for  ralue,  and  without  notice  of  such  infirmity.  (Sink  t.  Allen, 
77.) 

BiUf  and  Notes-— ETldoiice  not  Snfllcient  to  Show  Holder  a  Bona  Fide 
PnrchaMir. 

4.  In  an  action  on  a  note  alleged  to  have  been  procured  through 
frand,  evidence  examined  and  held  to  show  that  the  plaintiff  was  not  a 
bona  fide  purchaser  of  said  note  for  value,  and  without  notice.  (Sink 
V.  Allen,  77.) 

See  Partnership,  1. 

BONA  FIDE  FUBOHASEB. 

See  Yendor  and  Purchaser,  11. 

BOND  FOB  DEED. 

Bee  Vendor  and  Purchaser,  19,  21. 

BONDa 

See  Corporations,  8-7. 

BOtTNDABIES. 

Boimdariefl— Deed»--Oonstractlon— Monnment& 

1.  One  owning  land  abutting  on  a  stream  conveyed  portions  by 
metes  and  bounds,  but  giving  calls  for  the  bank  of  the  stream.  The 
property  had  been  previously  surveyed,  and  iron  pipes  had  been  driven 
into  the  ground  to  mark  the  survey  some  distance  from  the  stream 
bank.  After  the  conveyance  the  land  lying  between  the  pipes  and  the 
bank  of  the  stream  was  quitclaimed  to  defendant.  Section  878,  L.  O.  L., 
declares  that,  when  permanent  and  visible  or  ascertained  boundaries 
or  monuments  are  inconsistent  with  measurements,  the  boundaries 
or  monuments  are  paramount.  Held  that  though,  if  the  lines  were 
run  to  the  pipes  planted  by  the  grantor,  the  number  of  acres  purport- 
ing to  have  been  conveyed  would  be  included,  nevertheless  the  stream 
was  a  monument  which  will  govern  the  grant;  the  grantor's  undis- 
closed intent  to  convey  in  title  to  the  bank  of  the  stream  not  affect- 
ing the  rights  of  the  parties.     (Hennigan  t.  Mathews,  622.) 


Bee  Damages,  1,  5. 

See  Vendor  and  Purchaser,  10. 


Brokers— Necessity  of  Acceptance  of  Offer  to  S^  or  Exchange. 

1.  A  firm  of  real  estate  brokers  received  a  letter  from  defendant 
in  answer  to  their  advertisement  in  a  local  paper,  offering  to  sell  or 
exchange  certain  land  at  a  stated  price  and  at  a  fixed  sum  as  com- 
mission, and  in  their  reply  informed  the  defendant  that  the  owner 
of  the  places  they  advertised  could  not  consider  his  offer,  giving  rea- 
sons therefor,  and  then  made  a  counter  proposition,  to  which  no  re- 
sponse was  made,  therefore  no  contract  of  employment  of  the  brokerJi 
bj  the  defendant  resulted.    (Lueddemann  t.  Budolf,  249.) 
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Broken— Contract  of  Employment  most  be  in  Writing. 

2.  Under  Section  808,  Bubdivbion  8,  L.  O.  L.,  an  agreement  en- 
tered into  authorizing  or  employing  an  agent  or  broker  to  sell  or 
purchase  real  estate  for  compensation  or  a  commission  must  be  in 
writing  and  subscribed  by  the  party  to  be  charged.  (Lueddemann  t. 
Budol^  249.) 

Brokers— Necessity  of  Contract  in  Writing  to  Secorer  CommissionB. 

3.  'Without  a  lawful  contract  in  writing  to  support  the  same,  a 
broker  is  not  entitled  to  compensation  for  his  efforts  to  sell  a  farm, 
no  matter  how  valuable  his  services  may  have  been  to  the  owner,  for, 
in  the  absence  of  such  writing,  he  is  nothing  more  than  a  mere  volun- 
teer and  not  entitled  to  commissions.     (Lueddemann  v.  Kudolf,  249.) 

Brokers — ^Letters  Insufficient  to  Comply  With  Statute  of  Frauds. 

4.  Letters  passing  between  plaintiff  and  defendant  held  insufficient 
to  comply  with  statute  of  frauds  relating  to  broker's  contract  for  the 
sale  of  real  property,  there  being  no  consideration  named  in*  any  of 
the  correspondence;  consideration  being  that  which  induces  a  party 
to  act  or  promise,  and  an  acceptance  is  necessary  to  support  a  contract 
initiated  by  an  offer.     (Lueddemann  v.  Budolf,  249.) 

Brokers — Contract  to  Pay  Commissions  must  Express  a  Consideration. 

5.  There  are  three  requisites  necessary  to  support  an  agreement  to 
pay  commission  to  a  real  estate  broker,  as  applied  to  this  case.  They 
are:  A  written  memorandum  of  the  agreement,  a  consideration  ex- 
pressed in  the  writing,  and  the  signature  of  the  defendant,  and  even 
if  plaintiffs  have,  by  their  efforts,  procured  a  purchaser  for  defend- 
ant's land,  yet  performance  does  not  prove  a  contract  of  which  the 
law  says  a  writing  8hall  be  the  only  evidence,  and  no  other  shall  be 
received.     (Lueddemann  y.  Budolf,  249.) 

BUBDEN  OF  PROOF. 

See  Bills  and  Notes,  3. 
See  Negligence,  9. 
See  WUls,  1. 

CANCELLATION  OF  INSTBUMENXa 
See  Deeds,  7-9. 

CABBIEBS. 

Carriers — Care  Required  to  Prevent  Injury  to  Passenger. 

1.  A  common  carrier  of  passengers  for  hire  owes  to  its  patrons  the 
very  highest  degree  of  care  and  foresight  consistent  with  the  prac- 
tical operation  of  its  road  or  the  utmost  skill,  care  and  diligence  con- 
sistent with  its  business,  taking  into  consideration  the  instrumentali- 
ties employed  and  the  dangers  naturally  to  be  apprehended.  (Mc 
Gilchrist  v.  Portland  E.  ft  E.  Ry.  Co.,  91.) 

Carriers — Alighting  from  Slowly  Moving  Car  not  Negligence  Per  Se. 

2.  If  a  passenger  attempts  to  leave  a  car  moving  at  a  high  rate 
of  speed,  such  attempt  is  so  obviously  dangerous  as  will  preclude  a 
recovery  for  an  injury  occasioned  thereby.  However,  it  is  not  neg- 
ligence per  se,  for  one  to  alight  f<'om  a  moving  car.    The  circum* 
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stance  attending  the  act  and  the  speed  of  the  car  being  a  question 
of  fact  for  the  jnry.     (McGilchrist  v.  Portland  E.  &  Ef.  Ky.  Co.,  91.) 

Oarrlers— Injury  to  Passenger— Instructioii  as  to  Contributory  Negli- 
gence. 

8.  In  an  action  for  personal  injury  by  reason  of  the  sudden  start- 
ing of  a  street-car  as  the  passenger  was  about  to  alight  in  a  public 
highway  that  was  not  defective,  except  that  the  street  had  been  ren- 
dered slippery  by  the  rain,  and  where  the  plaintiff  claimed  there  was 
an  electric  light  near  the  place  where  the  accident  occurred,  while 
the  defendant  claimed  it  was  dark,  an  instruction  that  if  it  was  so 
dark  as  to  render  it  obviously  dangerous  for  a  person  to  alight  at 
said  point  while  the  car  was  in  motion,  then  plaintiff  would  be  guilty 
of  contributory  negligence,  was  not  erroneous.  (McGilchrist  r.  Port- 
land E.  &  E.  By.  Co.,  91.) 

Oazrlers— Personal  Injory — Question  for  Jury — ^Negligence. 

4.  In  a  passenger's  action  for  personal  injury  when  the  street-car 
from  which  she  was  alighting  suddenly  started,  where  the  evidence 
creates  a  conflict  tm  to  defendant's  negligence,  the  question  is  for  the 
jury.     (Johnson  v.  Portland  By.,  L.  &  P.  Co.,  403.) 

Oarrtew — Alighting  ftom  Oar— Contributory  Negligence. 

5.  It  cannot  be  said  as  a  matter  of  law  that  it  is  negligent  to 
alight  from  a  moving  car,  but  the  circumstances  attending  it  and  the 
speed  of  the  car  make  it  a  question  for  the  jury.  (Johnson  y.  Port- 
land By.,  L.  &  P.  Co.,  403.) 

Carriers — ^Instructions — ^BOsleading  Instruction. 

6.  In  a  passenger's  action  for  personal  injury,  where  the  charge 
was  correct  as  far  as  it  went,  the  plaintiff's  request  at  the  close  of 
the  charge  to  instruct  that  stepping  from  a  slowly  moving  street-car 
is  not  negligence  as  a  matter  of  law  was  properly  refused,  in  view  of 
the  time  when  made,  as  it  would  be  likely  to  be  understood  by  the 
jnry  as  a  declaration  that  in  any  event  such  an  act  would  not  be 
negligence.     (Johnson  y.  Portland  By.,  L.  ft  P.  Co.,  403.) 

Carriers — Passengers — Degree  of  Care. 

7.  A  common  earrier  owes  to  its  passengers  the  highest  degree  of 
care,  prudence  and  foresight  consistent  with  the  practical  operation 
of  its  cars,  or  the  utmost  skill  and  care  consistent  with  its  business, 
in  view  of  the  instrumentalities  employed  and  the  danger  naturally 
to  be  apprehended.     (Johnson  v.  Portland  By.,  L.  ft  P.  Co.,  403.) 

Carriers— Personal    Injuries — Setting    Down    Passenger— -Proximate 
Cause. 

8.  In  an  action  for  personal  injuries  in  aJighting  from  defend- 
ant's ear,  a  complaint  alleging  that  defendant  negligently  failed  to 
provide  a  suitable  step,  in  that  the  step  was  placed  too  high  from 
the  ground,  and  that  as  plaintiff,  a  woman  weighing  200  pounds, 
placed  one  foot  on  the  lower  step,  her  weight  was  thrown  on  that 
foot  before  her  other  foot  reached  the  ground,  whereby  the  ten- 
dons, muscles,  etc.,  of  that  foot  were  torn,  bruised  and  wrenched, 
stated  no  cause  of  action,  as  it  showed  that  plaintiff's  weight  was 
the  proximate  cause  of  the  injury,  which  would  have  been  the  same 
regardless  of  the  height  of  the  step.  (Benvie  y.  Portland  By.,  L  ft  P. 
Co.^  639.) 
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OASES  IN  THE  OREGON  BEPOBTa 

Applied,  Approved,  Oited,  Dlstiiignished,  Followed  and  Orefroled  IB 
this  Volume. 

See  Table  in  Front  of  this  Volume. 

OHALLENOB. 

See  Appeal  and  Error,  31. 

OHABITIES. 

Oharltiee — Oonstmctioii  Belating  to  Braacbes  of  the  First  Obnrdi  of 
0bri8t»  Scientist. 

1.  The  reference  to  the  Mother  Church  (The  First  Church  of 
Christ,  Scientist,  of  Boston,  Massachusetts)  did  not  intend  that  there 
should  be  any  legal  connection  between  the  churches  in  Portland, 
Oregon,  and  the  Mother  Church  of  Boston,  Massachusetts,  but  that 
there  should  be  such  recognition  by  the  Mother  Church  of  the 
churches  designated  to  take  under  the  will  as  would  make  it  impos- 
sible for  any  seceding  or  unorthodox  organization  not  recognized  by 
the  Mother  Church  to  claim  an  interest  in  the  bequest,  and  it  was  not 
necessary  that  such  relation  should  appear  in  the  articles  of  incorpo- 
ration of  the  churches  in  Portland,  if  that  fact  is  made  to  appear 
otherwise.     (Carson  v.  Schulderman,  194.) 

See  Mandamus,  1. 
See  Trusts,  !• 

OHABTEB  OF  OITISa. 

Albany— Albany  v.  McGoldrick,  462. 
Astoria — Chan  Sing  v.  Astoria,  411. 
Oregon  City — Cummins  v.  Jones,  276. 
Portland — Humphry  v.  Portland,  430. 

Kay  V.  Portland,  146. 

Sterritt  &  Oberle  Packing  Co.  y.  Portland,  260. 
Springfield— Stevens  v.  Taylor,  424. 

OHILDBEN. 

Judgment  for  Maintenance  of. 
See  Divorce,  2. 

Oostody  of  Biinor  Obildren. 
See  Divorce,  3. 

ClTlESb 

See  Municipal  Corporations. 

OITT  OHABTEB& 

See  Charter  of  Cities. 

CLABS  LEOISIATION. 

See  Constitutional  Law,  3,  8,  11. 

OODE  OITATIONa 

See  Table  in  Front  of  this  Volume. 
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OOLLATEBAL  ATTACK. 

Bee  Judgment,  9,  11. 

OOMMEBOIAI.  PAPEB. 

Bee  Bills  and  Notes. 

OOMPETENOT. 
Bee  Evidence,  3. 

COMPBOMISE  AND  SETTLEMEIIT. 

Oompromlse  and  Settlanent—Besciasion— Restoration  of  Oonsidera^ 
tion. 

1.  Where  money  is  paid  as  a  compromise  and  not  because  it  is 
conceded  to  be  due,  the  party  receiving  the  payment  cannot  set  aside 
a  release  given  by  him  on  the  ground  of  fraud  without  restoring  the 
consideration.     (Hadley  v.  Hadley,  573.) 

Compromise  and  Settlement — Rescission — ^Restoration  of  Considera- 
tion. 

2.  A  party  tui  juris,  seeking  to  rescind  a  compromise  agreement 
for  fraud,  is  not  relieved  of  the  obligation  to  restore  the  benefits  he 
has  received  by  his  inability  to  do  so,  and  it  is  not  sufficient  to  offer 
to  set  off  the  amount  so  obtained  against  what  is  claimed  from  the 
other  party.    (Hadley  v.  Hadley,  573.) 

CONCLUSIONa 

Bee  Judgment,  2. 
See  Pleading,  6. 

CONCLUSIVENESa 

See  Appeal  and  Error,  22,  29. 
See  Judgment,  4-6,  8,  10. 

CONFIDENTIAL  RELATIONS. 

Bee  Deeds,  8. 

CONSIDERATION. 

See  Brokers,  4,  5. 

See  Landlord  and  Tenant,  £• 

See  Release,  1. 

See  Statute  of  Frauds,  1. 

Restoration  of  Consideration. 

See  Compromise  and  Settlement,  1,  2. 
See  Partnership,  4. 

CONSOLIDATION. 

Bee  Action,  1-3. 

CONSTITUTIONAL  LAW. 

Constitational  Law — Construction  When  Relating  to  Same  Snbjed 

1.  All  parts  of  the  state  Constitution,  whether  adopted  at  the  same 
or  at  different  times,  relating  to  the  same  subject  matter,  must  be 
read  and  construed  together,  the  presumption  being  that  every  clause 
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has  been  inserted  for  some  useful  purpose.     (State  ex  rel.  t.  Port  of 
Astoria,  1.) 

OoDBtltatloiial  Law — Statute  Prescribing  PimlBhment  for  Contempt — 
OonBtltutionaUty. 

2.  Section  671,  L.  O.  L.,  provides  that  every  judge  has  power  to 
punish  contempt  by  fine  or  imprisonment,  or  both,  but  that  such  fine 
shall  not  exceed  $300  or  the  imprisonment  six  months,  and  when 
the  contempt  is  not  one  of  those  mentioned  in  Section  670,  sub- 
divisions 1  and  2,  L.  O.  L.,  or  Section  959,  subdivision  1,  L.  O.  L.,  it 
must  appear  that  the  right  or  remedy  of  a  party  to  a  proceeding  was 
prejudiced  before  the  contempt  can  be  punished  otherwise  than  by  a 
fine  not  exceeding  $100,  is  not  inoperative,  because  the  legislature 
cannot  limit  the  inherent  power  of  constitutional  courts  to  punish 
for  contempt,  since  the  statute  does  not  limit  the  power,  but  merely 
prescribes  the  procedure  for  its  exercise.     (State  v.  Brownell,  123.) 

Constitutional  Law — ^Inspection  of  Foodstuffs  not  Inyalld  as  Class 
Legislation. 

3.  Under  an  ordinance  passed  by  the  City  of  Portland  requiring, 
as  a  condition  to  the  sale  of  meats  for  human  food  without  the  munici- 
pality by  a  person  who  slaughters  more  than  five  animals  a  week, 
should  be  subject  to  inspection,  and  further  providing  that  persons 
slaughtering  less  than  that  number  each  week  could  only  dispose  of 
their  meats  by  having  them  inspected  at  a  central  station,  is  not 
invalid  as  an  unreasonable  classification.  (Sterett  etc.  Packing  Co. 
V.  Portland,  260.) 

Constitutional  Law — Justification  of  Police  Power  Begulatlon. 

4.  Among  the  powers  reserved  to  the  people  by  the  federal  Con- 
stitution is  that  which  has  come  to  be  known  as  tne  police  power  of 
the  states,  and  is  a  weapon  of  self-defense  possessed  by  all  govern- 
ments, by  which  the  greatest  good  will  be  secured  to  the  greatest 
number.     (Sterett  etc.  Packing  Co.  v.  Portland,  260.) 

Constitutional  Law— Validity  of  Statute  to  Protect  Public  Health. 

5.  Where  the  object  of  a  statute  is  to  prevent  the  spread  of  dis- 
eases or  is  intended  to  protect  public  health,  which  operates  on  all 
alike,  it  is  not  invalid  under  either  the  state  or  federal  Constitution. 
(Sterett  etc.  Packing  Co.  v.  Portland,  260.) 

Constitutional  Law— Construction  of  Statute  or  Ordinance. 

6.  The  constitutionality  of  a  statute  or  ordinance  is  usually  tested, 
not  by  what  is  actually  done  under  it,  but  by  what  it  authorizes  and 
permits  to  be  done,  and  to  justify  classifications,  where  several  classes 
are  affected  differently,  there  must  be  some  difference  between  the 
classes  which  bear  a  just  and  proper  relation  to  the  purposes  of  the 
law.     (Sterett  etc.  Packing  Co.  v.  Portland,  260.) 

Constitutional  Law — Construction — Special  Privileges. 

7.  An  act  which  denies  the  equal  protection  of  the  laws,  or  grants 
special  privileges  or  immunities,  which  upon  the  same  terms  do  not 
equally  belong  to  all  alike,  is  prohibited  by  the  Constitutions  of  the 
United  States  and  that  of  the  state.  (Sterett  etc.  Packing  Co.  ▼. 
Portland,  260.) 


Index,  701 


Oonstitational  Law — Ordinance  Inyalid  in  Theory  of  Glass  Legisla- 
tion. 

8.  An  ordinance  of  the  City  of  Portland  providing  for- the  inspec- 
tion of  meats  and  of  slaughter-houses  located  outside  of  the  city 
limits,  as  a  condition  precedent  to  the  sale  of  such  meats  within  the 
city,  but  exempting  from  the  operation  of  such  ordinance  slaughter- 
houses and  packing  plants  subject  to  federal  inspection  statutes,  is 
unconstitutional,  void  and  discriminatory,  in  so  far  as  the  ordinance 
prescribes  a  higher  inspection  regulation  than  those  required  by  the 
federal  government,  for  in  such  case  it  confers  special  immunities  on 
certain  packers  subject  to  federal  laws.  (Sterett  etc.  Packing  Co.  v. 
Portland,  260.) 

Oonstitntional  Law — ^Taking  of  Property— Bemedies. 

9.  Where  defendants,  without  authority,  constructed  a  flume  over 
plaintiff's  land  to  divert  water,  instead  of  making  the  diversion  by 
pipe  as  authorized,  plaintiff,  though  the  land  was  not  used  and  was 
of  little  value,  is  entitled  to  redress;  Article  I,  Section  10,  of  the 
Constitution,  declaring  that  for  every  injury  there  should  be  a 
remedy.     (Talbot  v.  Joseph,  308.) 

Oonstitiitional  Law — ^Privileges  and  Inminnlties — Usnry  Law— Power 
of  State. 

10.  Laws  of  1913,  Chapter  278,  regulating  the  business  of  loaning 
money  or  credit  by  persons  other  than  national  banks,  licensed  bank- 
ers, etc.,  requiring  a  license  from  the  state  banking  board  to  engage 
in  such  business,  and  providing  that  no  license  shall  be  granted  to 
any  person  not  a  bona  fide  resident  of  the  State  of  Oregon,  or  to  a 
corporation,  etc.,  until  such  corporation,  etc.,  appoints  a  resident  agent 
to  accept  service,  does  not  violate  Article  IV,  Section  2,  of  the  Consti- 
tution of  the  United  States,  providing  that  the  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  immunities  of  citizens  in  the 
several  states,  or  Section  1  of  the  Fourteenth  Amendment  of  the 
United  States  Constitution,  declaring  that  no  state  shall  make  or  en- 
force any  law  abridging  the  privileges  or  immunities  of  citizens  of  the 
United  States,  as  the  state  in  the  exercise  of  its  police  power  and  for 
the  protection  of  small  borrowers  may  regulate  the  taking  of  ex- 
cessive interest  and  confine  the  privilege  to  residents  and  those  sub- 
ject to  its  process.     (State  v.  Ware,  367.) 

Oonstitatlonal  Law— Licenses— Class  Legislation— Loan  Business. 

11.  Laws  of  1913,  Chapter  278,  making  it  unlawful  to  engage  in  the 
business  of  making  loans  at  more  than  10  per  cent  without  first  secur- 
ing a  license  from  the  state  banking  board,  and  providing  by  Section 
2  that  nothing  therein  should  apply  to  the  legitimate  business  of 
state  and  national  banks,  licensed  bankers,  trust  companies,  savings 
banks,  building  and  loan  associations,  or  real  estate  brokers,  was  not 
unconstitutional  as  discriminatory  class  legislation,  as  the  classifica- 
tion need  not  be  scientific  or  logically  appropriate,  and,  if  uniform 
within  the  class,  and  not  arbitrary,  is  within  the  legislative  discretion. 
(State  V.  "W^re,  367.) 

OoBStitational  Law— Police  Powers— Blgbt  to  Engage  in  Occnpation. 

12.  Under  Article  I,  Section  20,  of  the  Constitution,  providing  that 
"no  law  shall  be  passed  granting  to  any  citizen  or  class  of  citizens, 
privileges  or  immunities  which,  upon  the  same  terms,  shall  not  equally 
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belong  to  all  citizens,"  an  ordinanee,  passed  under  authority  of  tlie 
eity  charter,  which  reg;ulated  the  opening  and  dosing  hours  of  those 
who  operated  or  conducted  stores,  dealing  in  general  merchandise, 
groceries,  clothing,  boots  and  shoes,  dry-goods,  jewelry,  meats,  and 
hardware,  but  omitted  all  reference  to  other  businesses  of  similar 
nature,  regulation  of  which  is  authorized  by  the  city  charter,  made 
an  arbitrary  distinction  between  those  mentioned  and  those  omitted, 
in  view  of  the  object  to  be  attained  by  the  charter  "to  secure  the 
peace  and  good  order  of  the  city  and  the  health  of  its  inhabitants," 
and  was  not  a  proper  exercise  of  the  police  power.  (Chan  Sing  v. 
Astoria,  411.) 

Oonstitntional  Law— Municipal  OorporationB— Remedies— Injnrtes  to 
PeraoDB  on  Streets — suability  of  Munlcipaaity. 

13.  Notwithstanding  Article  I,  Section  10,  of  the  Constitution,  de- 
clares that  a  right  of  action  to  recover  damages  for  an  injury  sus- 
tained cannot  be  abridged  by  legislation  so  as  to  deprive  the  injured 
party  of  all  remedy,  the  Portland  City  charter  (8p.  Laws  1903,  p.  3), 
declaring  that  the  city  shall  not  be  liable  for  injuries  received  from 
unsafe  sidewalks,  but  imposing  duty  to  keep  sidewalks  in  repair  and 
liability  for  injuries  from  defects  on  the  abutting  owner,  and  provid- 
ing methods  for  enforcement  of  repair  of  sidewalks  by  city  officials, 
is  valid;  the  duty  of  maintaining  walks  in  repair  not  bein^  a  hazard- 
ous undertaking  which  the  city  could  not  impose  on  abutting  owners. 
(Humphry  v.  Portland,  430.) 

See  Appeal  and  Error,  36,  42. 

See  Municipal  Corporations,  1,  2,  5-7. 

See  Statutes,  3. 

See  Waters  and  Watercourses,  1. 

CONSTITUTION  OF  OBEGON. 

Olted  and  Construed  in  this  Volume. 
See  Table  in  Front  of  this  Volume. 

CONSTBUOTIOK. 

See  Boundaries,  1. 

See  Constitutional  Law,  1,  6,  7. 

See  Damages,  1. 

See  Deeds,  2,  5,  6. 

See  Landlord  and  Tenant,  8. 

See  Municipal  Corporations,  21. 

See  Pleading,  9. 

See  Statutes,  1. 

See  Vendor  and  Purchaser,  1,  9,  19. 

See  Water  and  Watercourses,  7,  8. 

CONSTBUCnVE  FBAUD. 

See  Deeds,  8. 

CONTEBCPT. 

Contempt— Punishment  for  Is  Inqirlsonment  and  Fine— Statute. 

1.  Section  670,  subdivision  9,  L.  O.  L.,  declares  that  any  unlawful 
interference  with  the  process  or  proceedings  of  a  eourt  is  a  contempt. 
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Section  671,  L.  O.  L.,  provides  that  every  judge  has  power  to  punish 
contempt  by  fine  or  imprisonment,  or  both,  not  exceeding  $300  nor 
six  months'  imprisonment,  and  when  the  contempt  is  not  one  of  those 
mentioned  in  Section  670,  subdivisions  1  and  2,  and  Section  959,  sub- 
division  1,  relating  to  acts  committed  in  the  presence  of  the  judicial 
officer,  it  must  appear  that  the  right  or  remedy  of  the  party  was 
prejudiced  before  the  contempt  can  be  punished  in  any  other  man- 
ner than  by  a  fine  not  exceeding  $100.  Defendant,  as  attorney,  was 
defending  one  charged  with  rape,  and  advised  the  wife  and  chil- 
dren of  the  accused  to  leave  the  state,  in  order  that  they  might 
not  testify  against  him,  and,  in  contempt  proceedings,  the  affidavit 
failing  to  show  that  the  right  or  remedy  of  a  party  was  prejudiced 
by  his  action,  and  upon  a  plea  of  guilty  to  the  charge  set  out  in 
the  affidavit,  made  and  entered  in  open  court,  was  sentenced  to  pay 
a  fine  of  $250  and  to  serve  three  months'  imprisonment  in  jail. 
Meld,  that  the  punishment  was  excessive,  and  should  be  limited  to 
a  fine  of  $100,  as  provided  in  Section  671,  L.  O.  L.  (State  r.  Brownell, 
123.) 

OOKTEST. 
See  Wills,  1. 

OONTBACra 

Contracts— Illegality  of  Object— Public  Policy. 

1.  Whether  a  contract  is  void  as  against  public  policy  depends 
on  the  facts  of  the  particular  case,  and  a  contract  will  be  upheld 
unless  it  tends  to  injure  the  public  or  is  inconsistent  with  sound 
morality.     (Cone  v.  Gilmore,  349.) 

Contracts — Legality  of  Object — ^Agreements  Belating  to  Actions. 

2.  The  mere  fact  that  a  litigant  agrees  in  advance  to  pay  the 
expenses  of  a  lawsuit  is  not  sufficient  to  brand  the  contract  as  being 
against  public  policy,  since  that  does  not  show  conclusively  a  lack  of 
good  faith.     (Cone  v.  Gilmore,  349.) 

Contracts — ^Legality  of  Object— Belief  of  Parties — ^Pleading. 

3.  The  burden  is  on  the  one  alleging  that  the  object  of  a  contract 
to  pay  the  costs  and  fees  of  an  action  is  illegal  to  alleg:e  in  the  com- 
plaint sufficient  facts  to  disclose  the  immorality  or  injurious  tendency 
of  the  contract.     (Cone  v.  Gilmore,  349.) 

See  Brokers,  2-5. 

See  Corporations,  3,  4,  6,  7. 

See  Damages,  1-3,  5,  6. 

See  Landlord  and  Tenant,  1-3. 

See  Specific  Performance,  1—4. 

See  Statute  of  Frauds,  3. 

See  Vendor  and  Purchaser,  10,  13-15,  17,  18,  20.' 

To  Enforce  or  Rescind  Necessity  for  Performance. 
See  Vendor  and  Purchaser,  2. 

Bemedies  of  Vendor  and  of  Vendee, 
See  Vendor  and  Purchaser,  3-7. 
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OOMTBIBX7TOBY  NEGUOENOE. 

See  Carriers,  3,  5. 

See  Master  and  Servant,  17. 

See  Negligence,  9. 

See  Trial,  5. 

See  Weapons,  3,  5. 

OOBPOBATIOK8. 

Oorporationfl — ^Authority  of  Agent  to  Execata  Indemnity  for  Bond- 
ing Company. 

1.  Where  the  undisputed  testimony  disclosed  the  fact  that  the 
sole  duty  of  an  agent  of  a  foreign  corporation  was  to  accept  service 
of  process  and  to  act  as  sales  manager,  and  was  never  authorised 
to  execute  a  bond  indemnifying  a  bonding  company  against  loss  on 
a  contractor's  bond  on  behalf  of  or  for  his  principal,  held  that  such 
principal  was  not  liable  for  the  unauthorized  acts  of  said  agent  in 
executing  the  bond  of  indemnity,  especially  where  the  representative 
of  the  bonding  company  had  actual  knowledge  of  the  agent's 
authority.     (Portland  ▼.  American  Surety  Co.,  38.) 

Ooxporati<m8 — Offlcen  and  Employees— Authority — ^Evidence. 

2.  A  corporation's  manager  had  sole  charge  of  its  plant  and  of  the 
hiring  of  plaintiff  as  superintendent  of  the  plant.  All  persons  inter- 
ested in  the  matter  acquiesced  in  the  hiring  for  16  months.  It  did 
not  appear  that  the  by-laws  controlled  the  manager's  authority  in  this 
respect  or  made  any  nrovision  relating  to  the  employment  of  services. 
Held,  that  a  finding  tnat  the  manager  had  authority  to  make  the  con- 
tract with  plaintiff  was  supported  by  evidence  and  would  not  be  dis- 
turbed.    (Doolittle  V.  Pacific  Coast  etc.  Wks.,  498.) 

Corporations — Sale  of  Bonds— Misrepresentations— Wliat  Oonstitntes. 

3.  Where  the  property  of  a  corporation  which  was  issuing  bonds 
was  located  in  a  distant  state,  misrepresentations  by  a  corporate  agent 
as  to  its  property  and  indebtedness  which  could  not  be  discovered  by 
the  purchaser  without  a  trip  to  the  foreign  state  constitutes  fraud 
warranting  the  purchaser  of  the  bonds  in  rescinding  the  contract. 
(Guaranty  Trust  Co.  v.  Dinwiddle,  653.) 

Corporations— Authority  of  Agent — ^Bight  to  Deny. 

4.  In  a  suit  on  a  contract  for  subscription  to  the  bonds  of  a  cor- 
poration, the  corporation's  assignor  cannot  question  the  authority  of 
the  agent  who  effected  the  contract  for  the  benefit  of  the  corporation* 
BO  as  to  escape  liability  for  the  agent's  fraud;  for,  relying  on  the  con- 
tract made  by  the  agent,  he  is  liable  for  the  agent's  fraud.  (Guar- 
anty Trust  Co.  V.  Dinwiddle,  653.) 

Corporations — Bonds — ^Assignment — Bights  of  Assignee. 

5.  A  contract  to  subscribe  to  corporate  bonds  being  non-negotiable, 
the  assignee  has  no  greater  rights  than  his  assignor;  hence  an  assignee 
of  such  a  contract,  though  he  did  not  know  of  the  fraud  of  the  agent 
of  the  corporation  in  effecting  the  contract,  cannot  enforce  the  pur- 
chaser's agreement.     (Guaranty  Trust  Co.  v.  Dinwiddle,  653.) 

Corporations — Contracts  to  Sabscribe— Tender. 

6.  In  such  case,  where  the  assignor  tendered  the  purchaser  the 
bonds  he  agreed  to  buy,  the  fact  that  the  purchaser  did  not  object  to 
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the  nfttore  of  the  tender  does  not  preclude  him  from  setting  up  that 
the  contract  was  secured  through  fraud.  (Guaranty  Trust  Co.  t.  Din- 
widdie,  653.) 

Oprporatlonft— Corporate  Bonds^Actioiui  on  SabBcriptioii. 

7.  In  an  action  on  a  contract  to  purchase  bonds  of  a  corporation, 
which  were  falsely  represented  to  be  first  lien  bonds,  the  purchaser, 
who  was  deceived  as  to  the  property  and  indebtedness  of  the  corpora- 
tion, may  show  that  since  the  contract  the  corporation  had  become 
bankrupt.     (Guaranty  Trust  Co.  y.  Dinwiddle,  653.) 

See  Beligious  Societies. 
See  Mandamus,  !• 

COSTS. 

Costs— AUowaace  of  In  Equity  Proceeding— Discretion  of  Court. 

1.  The  allowance  of  costs  and  disbursements  in  equity  cases  rests 
in  the  discretion  of  the  court.     (Portland  v.  American  Surety  Co.,  38.) 

Costs— Preyalllng  Party. 

2.  Where  the  appellant  was  successful  on  appeal,  and  was  allowed 
costs  against  l^e  contractor's  surety,  the  other  defendant  subcon- 
tractors are  not  entitled  to  costs  against  appellant  on  motion,  for 
the  reason  that  appellant  is  permitted  to  share  ratably  with  other  claim- 
ants in  a  fund  remaining  in  the  hands  of  the  city,  and  to  that  extent 
was  a  prevailing  party  against  them.  (Portland  v.  American  Surety 
Co.,  38.) 

Costs — ^Adverse  Position  of  Sereral  Claimants  on  AppeaL 

3.  Where,  in  such  appeal,  appellant  obtained  a  reversal,  with  costs 
against  the  contractor's  surety,  the  other  defendant  subcontractors 
"mil  not  be  awarded  costs  against  appellant  on  motion  therefor,  since, 
in  being  allowed  participation,  he  was  the  prevailing  party  against 
them  to  that  extent.  Neither  will  thev  be  awarded  costs  against  the 
contractor's  surety,  since  as  between  them  and  such  surety  there  was 
no  dispute.     (Portland  v.  American  Surety  Co.,  88.) 

See  Vendor  and  Purchaser,  16. 

CBIMINAL  LAW. 

Crimlnsl  Law—- Evidence  Obtained  by  Searclt 

1.  In  a  criminal  prosecution  for  violation  of  the  statute  making  it 
unlawful  to  engage  in  the  business  of  making  loans  at  more  than  10 
per  cent  without  having  first  obtained  a  license  from  tke  state  bank- 
ing board,  certain  papers  and  correspondence  seized  by  the  officers  in 
defendant's  rooms  were  admissible.     (State  v.  Ware,  367.) 

Criminal  Law— Repeal  and  Be-enactment  of  Statute— Effect. 

2.  Defendant  was  indicted,  tried,  convicted  and  sentenced  for  a 
violation  of  Laws  of  1913,  Chapter  278,  making  it  an  offense  to  en- 
gage in  the  business  of  making  loans  at  more  than  10  per  cent  with- 
out having  first  obtained  a  license  from  the  state  banking  board,  and 
thereafter,  and  while  his  appeal  was  pending,  the  legislature  passed 
Laws  of  1915,  Chapter  219,  expressly  repealing  chapter  278,  and  re- 
enacting  substantially  the  same  provisions,  but  increasing  the  amount 

79  Or.— 4ft 
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of  the  annual  license  fee  from  $50  to  $100.  Held  tliat  the  repeal  and 
re-enactment  did  not  necessitate  the  dismissal  of  the  indictment  and 
the  discharge  of  the  defendant,  as  every  element  of  the  law  which 
he  was  charged  with  violating  remained  the  law,  and  had  never  at 
any  time  since  its  first  enactment  ceased  to  be  the  law.  (State  ▼• 
Ware,  367.) 

Oriminal  Law— Trial— Inquiry  into  the  Mode  of  Obtaining  Erldenca. 

3.  Courts  will  not  pause  in  the  orderly  trial  of  a  criminal  cause  to 
inquire  into  the  manner  in  which  evidence,  such  as  defendant's  pri- 
vate papers  seized  at  his  place  of  business  at  the  time  of  hii  arresti 
was  secured.     (State  ▼.  W^re,  367.) 

OBOBS-BHiIfc 

Bee  Equity,  2-0. 

OBOSSINGe. 

Bee  Bailroads,  !• 

ORUELTT* 
See  Divorce,  4. 

CUSTODY  OF  OHIIiDBBN. 
Bee  Divorce,  8. 

DABCAQES. 

Damages-— Liquidated  Damages— Breach — Oonatmction. 

1.  A  stipulation  in  a  contract  for  the  improvement  of  streets  that 
if  the  work  was  not  completed  by  September  15,  1909,  the  contractor 
ahould  forfeit  the  sum  of  $10  for  each  day,  Sundays  excepted,  elaps- 
ing after  the  expired  time  to  date  of  completion,  provided  that  if  in 
the  engineer's  opinion  the  delay  was  unavoidable,  the  city  council 
might  extend  the  time  for  completion,  secured  by  the  bond  of  a 
surety  company  conditioned  for  the  contractor's  performance  of  the 
contract,  was  limited  to  the  time  between  September  15,  1909,  and 
the  completion  of  the  improvement,  and  contemplated  a  fulfillment 
of  the  contract,  and  not  a  breach  by  abandonment,  and  showed  an 
intention  that  it  should  not  apply  to  general  damages,  but  only  to 
mere  delay.     (Rainier  v.  Masters,  534.) 

Damages— Liquidated  Damages — ^Action — Sufficiency  of  Oomplaint^ 

2.  In  the  city's  action  on  such  bond,  begun  April  21,  1913,  aUeging 
that  there  was  no  cause  for  delay  and  no  extension  of  time,  its  de- 
mand on  the  contractor  and  surety  to  complete  the  contract  and  their 
refusal  to  do  so,  and  damages  at  $10  a  day  from  the  specified  time  of 
completion,  not  showing  the  completion  of  the  contract  so  as  to  Ht 
the  termination  of  the  period  of  forfeiture  to  which  the  damages 
might  be  applied,  was  bad  on  demurrer.     (Bainier  v.  Masters,  584.) 

Damages— Liquidated  Damages— Forfeitures. 

3.  Forfeitures  are  to  be  strictly  construed,  and  one  who  would 
avail  himself  of  them  must  bring  himself  precisely  within  the  letter 
of  the  contract  authorizing  them.     (Rainier  ▼.  Masters,  534.) 

Damages    Liquidated  Danmges — Ghrounds. 

4.  In  general,  damages  are  limited  to  compensation  that  the  !&• 
jnred  party  may  be  made  whole,  and  it  is  only  where  it  is  difficult  or 


Index.  707 

impossible  to  ealeulate  the  actual  damages  that  the  previous  stipula- 
tion of  the  parties  for  liquidated  damages  will  be  enforced.  (Bainier 
V.  Masters,  534.) 

Damages — "Nominal  Damages"— -Breach  of  Contract. 

5.  Where  an  agreement  is  stated  and  a  breach  thereof  is  alleged, 
the  measure  of  damages,  in  the  absence  of  anything  else,  will  be  an 
award  of  "nominal  damages,"  which  means  those  damages  that  exist 
only  in  name  and  not  in  amount;  no  damages  at  all;  a  mere  peg  to 
hang  costs  on;  such  as  are  awarded  in  a  case  where  there  has  been 
a  breach,  of  a  contract  and  no  actual  damages  whatever  have  been 
or  can  be  shown.     (Bainier  v.  Masters,  534.) 

Damages — Nominal  or  Substantial  Damages — Complaint— Evidence. 

6.  A  complaint,  in  a  city's  action  against  a  contract  to  recover 
damages,  alleging  the  making  of  the  contract  and  that  the  contractor 
entered  upon  the  performance  thereof,  was  not  predicated  upon  the 
allowance  of  nominal  damages,  but  inferentially  alleged  that  the  de- 
fendant had  done  i>art  of  the  work  beneficial  to  the  city,  so  that  it 
was  competent  for  defendant  to  show  such  benefit  to  the  city  and 
lessen  the  claim  for  general  damages  and  effectually  overcome  mere 
nominal  damages  arising  from  a  technical  breach  of  the  contract. 
(Bainier  ▼.  Masters,  534?) 

See  Eminent  Domain,  l-4« 
See  Evidence,  5. 
See  Fraud,  1,  8. 
See  Judgment,  9. 

DEDICATION. 

Dedication— Parol  Dedication  not  Binding  Prior  to  Date  of  Donation 
Certificate. 

1.  Under  the  provisional  Constitution  of  this  state,  one  could  not 
grant  a  binding  parol  dedication  of  land  to  a  church  organization, 
prior  to  the  date  of  the  certificate  under  the  donation  land  claim  law, 
passed  by  Congress  on  September  27,  1850  (9  Stat.  496,  c.  76),  for  the 
reason  the  land  claimant  did  not  have  title  to  the  land  to  dedicate. 
(Stansbery  v.  First  M.  B.  Church,  155.) 

Dedication— Principal   and   Agent — General   Agent— Evidence    Suffi- 
cient to  Establish. 

2.  Where,  in  a  suit  to  determine  an  adverse  interest  in  real  prop- 
erty, evidence  examined  and  held  sufficient  to  establish  that  the 
owner  knowingly  permitted  intending  purchasers  to  believe  that  the 
printed  plat  exhibited  to  them  by  the  agent  of  such  owner  had  been 
duly  recorded,  and  also  that  he  held  out  agent  to  be  his  general  agent 
in  negotiating  sales  of  such  real  property.  (Nicholas  v.  Title  &  Trust 
Co.,  226.) 

Dedication— Establislunent  of  Dedication  by  Parol. 

3.  Where  it  is  sought  to  establish  a  parol  dedication,  evidence 
must  be  adduced  that  will  substantiate  a  clear  inteation  to  devote 
some  particularly  described  land  to  a  public  use.  (Nicholae  y.  Title 
&  Trust  Co.|  226.) 
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Dedication— Imtention  of  Owner  to  Make  Parol  Dedication  to  tlie 
Pablic. 

4.  In  a  suit  to  determine  an  adverse  interest  in  real  propertj^  eri- 
dence  is  held  sufficient  to  establish  an  intention  on  the  part  of  the 
owner  of  lots,  who  is  represented  b^  a  general  agent  in  selling,  to 
make  a  parol  dedication  to  the  public,  as  designated  upon  a  printed 
plat  of  the  property  shown  to  purchasers,  of  certain  streets  as  high- 
ways to  be  60  feet  in  width.     (Nicholas  v.  Title  A  Trust  Co.,  226.) 

Dedication— Representations  by  Owner  to  Intended  Purchasers  —  Es- 
topp^  in  Pais. 

5.  Where  the  owner  of  real  property  caused  the  same  to  be  sur- 
veyed and  platted  into  lots,  blocks  and  streets,  and  prepared  a  map 
thereof,  showing  the  lots  to  be  of  a  certain  size  and  the  streets  of  a 
certain  width,  which  map  he  exhibited  to  intending  purchasers,  and 
who  bought  prior  to  the  time  that  he  changed  his  mind  as  to  the 
width  of  the  streets,  though  he  intended  that  the  map  so  exhibited 
should  be  superseded  by  a  plat  differing  therefrom  as  to  the  width 
of  the  streets,  he  thereby  irrevocably  dedicates  to  the  public  the 
streets  as  shown  and  designated  on  the  map  so  exhibited,  for  the  rea- 
son such  conduct  and  the  eircums^nces  create  an  estoppel  in  pais. 
(Nicholas  ▼.  Title  &  Trust  Co.,  226.) 

Dedication— Evidence  as  to  Width  of  Streets  and  Highways. 

6.  In  a  suit  brought  to  determine  an  adverse  interest  in  real  prop- 
erty, where  plaintiff  was  endeavoring  to  establish  that  certain  streets 
on  which  his  lots  abutted  were  60  feet  in  width,  and  prior  to  the  de- 
livery of  his  deed  the  original  purchaser  from  the  owner,  who  exe- 
cuted the  dedication  deed,  had  examined  the  block,  stepped  the  width 
of  the  highways  bordering  the  same,  found  them  to  be  60  feet,  and 
saw  them  marked  with  white  stakes  similar  to  the  one  received  in 
evidence,  his  attention  being  at  the  time  attracted  to  these  posts,  the 
admission  of  testimony  relating  to  the  stakes,  as  marking  the  lines 
of  one  of  the  streets,  was  not  erroneous.  (Nicholas  v.  Title  ft  Trust 
Co.,  226.) 

Dedication — ^Eztlngnishment  of  Public  Bight  by  Adyerse  Possession. 

7.  Where  the  original  owner  of  lands,  before  selling,  caused  the 
same  to  be  platted  and  dedicated  to  the  public  the  streets  as  high- 
ways, the  statute  of  limitations  never  began  to  run  against  the  right 
of  the  successor  in  title  of  an  original  purchaser  from  such  original 
owner  to  insist  upon  the  maintenance  of  such  highways,  and  the  sale 
of  a  lot  bordering  upon  a  street  that  is  indicated  on  the  plat  amounts 
to  an  irrevocable  offer  by  the  dedicator,  that  the  proposed  highways, 
unless  legally  vacated,  shall  ever  after  remain  open  to  the  public. 
(Nicholas  v.  Title  &  Trust  Co.,  226.) 

Dedication— When  Acceptance  of  a  Donation  will  be  Implied— Estop- 
peL 

8.  A  formal  acceptance  of  a  donation  to  the  public  is  unneces- 
sary, since  an  approval  of  the  gift  by  the  proper  municipal  officers 
will  be  implied.     (Nicholas  v.  Title  &  Trust  Co.,  226.) 

Dedication— Orantees  of  Dedicator  may  Eztin^roiah  Bight  of  Public 
to  a  Street. 

9.  The  rights  of  the  public  in  and  to  a  dedicated  street  may  be 
extinguished  by  the  grantees  of  the  dedicator,  by  an  unlawful  en- 
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eroachment  thereon  for  the  period  of  the  statute  of  limitations,  which 
purprestnre  raises  an  estoppel  against  the  municipality  on  the  |pround 
of  its  officers  failing  to  assert  a  right  to  such  easement.  (Nicholas 
T.  Title  *  Trust  Co.,  226.) 

Dadicatioiir— Estoppel— Implied  Notice  to  Grantee. 

10.  Where  the  grantee  in  a  deed  of  platted  lands  from  the  owner, 
who,  by  exhibiting  a  plat  to  intending  purchasers,  had  marked  thereon 
dedicated  highways,  could  have  ascertained  the  fact  by  white  stakes 
driven  in  the  ground,  to  mark  the  boundary  line  of  such  highways, 
so  as  to  induce  furtoer  investigation  as  to  the  source,  nature  ana 
extent  of  the  easements,  such  grantee  was  estopped  to  deny  that  the 
owner  of  the  land  had  made  a  parol  dedication  binding  upon  it, 
although  it  secured  title  for  valuable  consideration  by  mesne  con- 
veyances.    (Nicholas  v.  Title  &  Trust  Co.,  226.) 


Deeds— Deflnitlon  of  "Etc."  Following  Bedtal  of  Purpose  of  Deed. 

1.  The  meaning  of  the  abbreviation  "etc."  in  a  deed,  following 
the  words  "for  the  purpose  of  a  parsonage,  church,"  if  accorded  any 
meaning  at  all,  signifies  "and  other  like  purposes."  (Stansbery  v. 
First  M.  B.  Church,  155.) 

Deeds — Oonstmction  of  BestrictiTe  Olaiises  In  Oonyeyances  of  Estates 
In  Lands. 

2.  Words  indicating  an  exclusive  purpose  and  signifying  perman- 
ency must  appear  to  fetter  the  land  with  the  burden  of  an  exclusive 
use,  for  the  law  not  onlv  favors  the  vesting  of  estates,  but  when  the 
fee  is  conveyed,  all  douots  should,  as  a  rule,  be  resolved  in  favor  of 
a  free  use  of  the  property  and  against  restrictions.  (Stansbery  v. 
First  M.  E.  Church,  155.) 

Deeds — Sufficiency  of  the  Description  of  the  Property  Conveyed. 

3.  A  description  in  a  deed  of  realty  as  "lot  eight  (8),  block  seven 
(7),  in  Central  Albina  addition  to  the  City  of  Portland,  Multnomah 
County,  Oregon,"  is  sufficient  to  convey  the  interest  in  the  lot,  al- 
though the  article  "an"  was  omitted  between  the  words  "Albina"  and 
"addition,"  since  that  omission  did  not  necessarily  render  the  descrip- 
tion uncertain,  where  the  deed  also  recited  that  the  property  de- 
scribed was  the  only  property  owned  by  the  grantor,  and  referred  to 
papers  on  file  in  connection  with  the  sale  under  court  order,  as  prop- 
erty of  a  minor.     (Wettersten  v.  Fisher,  473.) 

Deeds — ^Reformation  of  Oovenants  in  Deed — ^Evidence  Insufficient  to 
EstabUsh  Fraud. 

4.  In  a  suit  to  reform  a  deed  and  to  restrain  the  enforcement  of 
a  judgment  in  ejectment,  the  covenant  providing  that  the  property 
should  revert  to  the  grantors  in  case  livery  business  was  carried  on 
npon  the  premises  convoyed,  evidence  held  not  sufficient  to  establish 
that  the  grantors  were  guilty  of  fraud  in  the  execution  of  the  deed, 
or  that  plaintiff  was  entrapped  into  allowing  a  livery  business  to  be 
carried  on  upon  the  property.     (Jakel  v.  Seeck,  489.) 

Deeds— Ck>nstmction. 

5.  Where  a  forfeiture  clause  in  a  deed,  taken  as  a  whole,  shows 
that  the  word  "devert"  was  used  in  the  sense  of  "revert,"  and  the 
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testimony  sliows  that  it  was  so  understood  by  the  party  against  whom 
the  f orfeitore  is  sought  to  be  enf oreed,  the  court  wiU  so  eonatme  it. 
(Jakel  ▼.  Seeck,  489.) 

Deeds — Constmctiaii — ^Forfeitoxe. 

6.  Courts  are  reluctant  to  enforee  a  forfeiture,  and  will  seise  on 
any  ambiguity  to  deelare  a  provision  of  this  character  a  covenant 
instead  of  a  condition.     (Jakel  ▼.  Seeck,  489.) 

Deeds — Cancellation — ^Frand — ^Evidence. 

7.  In  a  suit  by  a  father  for  the  cancellation  of  a  quitclaim  deed 
given  by  him  to  two  sons  on  the  representation  of  one  of  them  that 
he  desired  it  merely  to  protect  the  sons  during  a  lease  given  by  the 
father,  and  would  surrender  it  at  the  end  of  the  lease,  evidence  held 
to  show  that  the  son  planned  the  scheme  for  the  purpose  of  over- 
reaching and  defrauding  his  father  out  of  the  title  to  the  property. 
(Meek  v.  Meek,  579.) 

Deeds — Cancellation — ConstnictiTe   Frand— Confidential   Relationa. 

8.  Where  a  son  was  given  a  quitclaim  deed  by  his  father,  with  the 
understanding  that  at  the  expiration  of  the  lease  it  would  be  sur- 
rendered, the  violation  of  the  confidence  by  the  son  in  refusing  to 
surrender  the  property  is  a  constructive  fraud,  even  though  at  the 
time  the  deed  was  executed  he  had  no  actual  frandnlent  intent. 
(Meek  v.  Meek,  579.) 

Deeds— Cancellation— Variance— MatQrit7. 

9.  Proof  that  a  son  stated  that  he  desired  his  father  to  give  him 
a  quitclaim  deed  to  certain  property  to  protect  his  lease  therein  be- 
cause he  feared  that  a  son-in-law  would  make  trouble  for  him  con- 
cerning the  lease  is  not  a  material  variance  from  a  complaint,  alleg- 
ing that  the  request  was  made  because  the  son  feared  the  father 
would  get  into  debt,  since  the  fraud  consisted  in  procuring  the  deed 
under  an  agreement  to  surrender  it,  not  in  stating  the  reasons  for  it, 
and  the  variance  did  not  mislead  the  defendant  or  deprive  him  of 
an}*  defense  he  might  have  had  if  the  pleadings  had  been  different. 
(Meek  v.  Meek,  579.) 

Deeda— Validity— Mental  Capacity  of  Grantor. 

10.  Where  the  preponderance  of  the  evidence  showed  that  the 
grantor  of  a  trust  deed  di^osing  of  all  his  property  was  a  sick,  half- 
demented  old  man  incapable  of  managing  his  own  affairs,  or  of  esti- 
mating the  gravity  of  the  conveyance  he  was  making,  that  he 
was  completely  under  the  influence  of  his  son  whom  he  made 
trustee,  that  he  had  a  fear  that  his  divorced  wife  would  attempt  to 
get  more  of  his  property,  while  his  children  were  anxious  to  have 
it  secured  in  some  way  for  fear  he  would  marry  again,  as  he  seemed 
anxious  to  do,  being  a  monomaniac  on  the  subject  of  marriage,  the 
deed  will  be  set  aside  for  want  of  capacity.  (Bobinson  v.  McCart. 
641.) 

See  Boundaries,  1. 

See  Estoppel,  1. 

See  Religious  Societies,  1-8. 
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DEFINITIONa 
Bee  Words  and  Phrasea. 


See  Pleading,  2. 
Bee  Deeds,  8. 


DEPABTUBE. 
DESOBIPTIOK. 


DONATION. 

Wlien  Aeoeptance  of  a  DonatioA  will  be  Implied. 
Bee  Dedication,  8. 

DI80BETI0N  OF  OOUBTa 

Bee  Appeal  and  Error,  9. 
See  Costs,  1. 
Bee  Mandamus,  2. 
Bee  Pleading,  7. 
Bee  Trial,  1. 

DISMISSAL  AND  NONSUIT. 

DJwnlBBal  aad  Nonsuit— Effect  of  Dismissal. 

1.  Where  on  trial  plaintiff  dismissed  as  to  part  of  the  defendants, 
such  dismissal  exonerates  them  from  liability.  (Humphry  T.  Port- 
land, 430.) 

See  Judgment,  6. 

DIVOBOE. 

Divorce — Sendee  of  Process  on  District  Attorney  Waived  by  Appear- 
ing. 

1.  In  a  suit  for  divorce  the  district  attorney  was  not  served  with 
summons  as  required  by  Section  1020,  L.  O.  L.,  as  amended  by  Laws 
of  1911,  page  127,  but  in  the  findings  made  and  siffned  by  the  trial 
judge  the  appearance  of  the  district  attorney  is  noted.  In  the  absence 
of  any  record  to  the  contrary,  such  recital  is  conclusive,  and  con- 
stitutes a  waiver  of  the  provisions  of  the  statute  requiring  the  state 
to  be  made  a  party  to  any  suit  to  dissolve  the  marriage  contract,  as 
well  as  a  waiver  of  service  of  summons  upon  such  district  attorney. 
(Jacobs  V.  Jacobs,  143.) 

Divorce— Jurisdiction  to  Bolder  Judgment  for  lialntenance  of  Obil- 
dren. 

2.  In  a  suit  for  the  dissolution  of  the  marriage  contract,  as  the 
same  is  not  for  the  recovery  of  money  only,  all  that  is  necessary 
to  recite  in  the  summons  is  "that  if  the  defendant  fails  to  answer 
the  complaint,  the  plaintiff  will  apply  to  the  court  for  the  relief  de- 
manded therein:"  Section  53,  subd.  2,  L.  O.  L.  Where  the  summons 
in  a  suit  for  divorce  referring  to  the  relief  prayed  for  stated:  **If 
you  fail  to  appear  and  answer  said  complaint  as  hereby  required, 
the  plaintiff  will  apply  to  the  above  entitled  court  for  the  relief 
prayed  for  therein,  to  wit,  a  decree  of  divorce,  and  such  other  and 
farther  relief  as  is  prayed  for  in  her  complaint,"  held  that  the  sum- 
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rnons  served  was  sufficient  to  give  the  court  jurisdiction  to  render  a 
money  judgment  for  the'  maintenance  of  the  minor  children  of  the 
parties  and  for  permanent  sJimony  for  plaintiff.  (Jacobs  v.  Jacobs, 
143.) 

Divorce— Custody  of  Ohlldren— Mother's  Bight. 

3.  V^here  a  wife  is  properly  granted  a  divorce  on  her  answer  in  her 
husband's  suit  in  which  he  charges  her  with  adultery,  and  there  is 
no  showing  that  she  has  been  and  is  immoral,  or  is  not  a  fit  person 
to  have  the  custody  of  her  six  year  old  daughter,  the  action  of  the 
trial  court  in  awarding  the  custody  to  the  husband  will  be  reversed 
on  appeal,  the  question  of  the  wife's  fitness  being,  at  all  timeSi 
subject  to  further  inquiry  in  the  court  below.     (Leon  v.  Leon,  347.) 

DiYorce — Oraalty  and  Indignltiea — Sufficiency  of  Byldanca. 

4.  Li  a  wife's  suit  for  divorce  for  cruel  and  inhuman  treatment 
and  persona]  indignities  rendering  her  life  burdensome,  evidence  held 
sufficient  to  sustain  decree  for  her.     (Gustin  v.  Gustin,  387.) 

XMYorca— DlTiiion  of  Pn^^ity—Bealty— Averment  and  Proof. 

5.  In  a  wife's  suit  for  divorce,  where  the  complaint  asserted  that 
the  description  of  the  husband's  realty  was  unknown,  and  asked  that 
as  soon  as  ascertained  it  might  be  inserted  in  the  complaint,  and  the 
property  divided,  and  the  only  description  of  the  property  in  evidence 
was  the  husband's,  that  he  had  "lot  2,  block  39,  block  47,  and  lot  70 
in  block  32,"  whicn  would  sell  for  $1,200,  not  stating  the  state,  county 
or  city,  there  was  a  failure  of  averment  and  proof  as  to  the  realty, 
80  that  no  interest  therein  coujd  be  decreed  to  the  wife.  (Gustin  ▼• 
Gustin,  387.) 

DiYorce— Division  of  Property-— Award  In  Lian  of  Realty. 

6.  In  a  wife's  suit  for  divorce,  where  there  is  a  failure  of  aver- 
ment and  proof  as  to  the  description  of  the  husband's  realty,  the  wife 
will  be  awarded  one  third  of  the  value  thereof  as  estimated  by  him  in 
his  testimony.     (Gustin  v.  Gustin,  387.) 

DiYorce— Actions— Right  to. 

7.  Where  plaintiff  married  defendant  merely  to  obtain  someone 
to  care  for  his  children  by  a  former  marriage,  and  plaintiff  married 
to  obtain  a  home  and  a  share  in  plaintiff's  property,  and  the  two  dis- 
agreed, defendant  being  unable  to  reside  amicably  with  the  children, 
neither  is  entitled  to  divorce.     (Spady  v.  Spady,  421.) 

DiYorce — ^Property— "Owner* — ^"In  Pee.'» 

8.  Under  Section  511,  L.  O.  L.,  providing  that,  whenever  a  mar- 
riage shall  be  dissolved,  the  parties  at  whose  prayer  such  decree  shall 
be  made  shall  be  entitled  to  the  undivided  third  part  in  his  or  her 
individual  right  in  fee  of  the  whole  of  the  real  estate  owned  by  the 
other  at  the  time  of  such  decree,  the  wife  of  one  who  had  made  an 
entry  of  a  quarter  section  of  land  under  the  homestead  laws,  and  who 
had  in  good  faith  fully  complied  with  the  requirements  of  the  law  by 
making  a  full  payment  and  receiving  a  final  receipt  therefor,  but  to 
whom  patent  had  not  issued,  was  properly  decreed  a  third  interest 
in  the  land,  as  defendant,  was  the  "owner"  of  the  land;  such  word 
having  no  fixed  meaning,  but  usually  denoting  «  fee-simple  estate,  or 
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one  wlio  has  the  usufruct  eontrol  or  occupation  of  land,  and  as  the 
words  "in  fee/'  as  used  in  the  statute,  signify  an  estate  of  inheritance 
denoting  all  the  estate,  right,  title  and  interest  in  the  one-third  part 
of  the  land  of  the  party  against  whom  the  decree  is  rendered  is  to 
be  conveyed  to  the  party  in  whose  favor  the  decree  is  granted. 
(Thompson  v.  Thompson,  513.) 

Divorce— Decree    Default — Setting  Aside. 

9.  Where  plaintiff  in  a  suit  for  divorce  could  by  an  honest  effort 
have  ascertained  defendant's  residence,  so  that  the  copies  of  the 
summons  and  complaint  might  have  been  properly  addressed  but  he 
failed  to  make  such  effort,  and  the  copies  mailed  were  returned  to 
his  attorney,  there  was  no  error  in  setting  aside  a  default  decree 
and  permitting  defendant  to  file  an  answer.     (Hague  v.  Hague,  646.) 

DiTOice — ^Evidence — ^Wei^^t  and  Sufficiency. 

10.  In  a  suit  for  divorce,  evidence  held  to  show  that  plaintiff  vol- 
untarily abandoned  defendant  and  their  children  when  they  were 
destitute  and  he  was  able  to  aid  them,  but  neglected  to  do  so,  ex- 
cept in  the  matter  of  partial  education  of  some  of  the  children,  and 
occasionally  donating  small  sums  of  money,  and  hence  is  not  entitled 
to  a  divorce.     (Hague  v.  Hague,  646.) 

DIVOBOED  WOliAK. 

!■  an  Unmarried  Female  Within  tlie  Meaning  of  Section  2076,  Ik  O.  L. 
See  Seduction,  1. 

EASEMENT. 

Easements— Enjoining  Interference  Wben  Remedy  at  Law  is  Inade- 
quate. 

1.  Upon  proper  application  an  injunction  will  issue  to  restrain  in- 
terference with  an  owner's  easement,  when  it  is  shown  the  injury 
complained  of  is  irreparable,  or  the  intermeddling  is  continuous,  or 
that  the  remedy  at  law  to  recover  damages  for  such  injury  is  inade- 
quate.    (Nicholas  v.  Title  &  Trust  Co.,  226.) 

EJECTMENT. 

Ejectment  —  Pleading  —  Description  of  Property  Snfflclent  to  Confer 
Jurisdiction. 

1.  A  description  of  realty  in  the  complaint  in  an  ejectment  action 
as  "real  property  situate  in  the  county  of  Multnomah,  State  of  Ore- 
gon, to  wit,  lot  eight  (8),  block  seven  (7),  in  Central  Albina,  an 
addition  to  the  City  of  Portland,  Multnomah  County,  Oregon,"  when 
accompanied  by  the  statement  that  the  premises  were  familiarly  known 
as  a  certain  number  and  street,  which  was  the  only  property  owned 
by  the  plaintiff  and  occupied  by  her,  is  sufficient  to  confer  jurisdiction 
on  the  County  Court  of  that  county.     (Wettersten  v.  Fisher,  473.) 

ELEVATOBa 

See  Judgment,  8. 
See  NegligeneOi  4-8. 
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HvMHi'c 


hENOT  OBBINAKOEa 

8e«  Manicipal  Corporatioiui,  7. 

EMIKENT  DOMAIN. 


EmlneDt  Domain— Amount  of  Damages  Sustained  as  Shown  lyy  tSie 
Evidence. 

1.  Evidence  in  a  snit  to  restrain  an  ejectment  suit,  and  to  deter- 
mine the  value  of  land  taken  by  plaintiff  in  the  injunction  suit  for 
the  eonstruction  of  a  water-power  ditch  under  a  parol  agreement  with 
defendant  in  such  suit,  as  well  as  the  damages  to  land  not  taken,  held 
to  sustain  a  finding  of  the  trial  judge,  requiring  payment  to  the  de- 
fendants by  the  plaintiff  of  $300  as  damages.  (Molalla  Electric  Co. 
V.  Wheeler,  478.) 

Eminent  Domain— Assessment  of  Damages — ^Admissibility  of  Evidence 
— ^Applicability  to  Issves. 

2.  Such  evidence  cannot  be  admitted  to  show  how  the  petitioner 
for  condemnation  arrived  at  its  estimate  and  tender,  where  the  answer 
admitted  that  the  parties  were  unable  to  agree  and  that  the  tender 
had  been  made  as  alleged.  (Portland  &  O.  C.  By.  Go.  v.  Ladd  Estate 
Co.,  517.) 

Eminent  Domain — ^Assessment  of  Damages — Admissibility  of  Evidence 
— ^AiH[»lical^ty  to  Issnes. 

8.  Testimony  for  plaintiff  in  regard  to  efforts  to  obtain  another 
and  different  right  of  way  across  the  same  lands,  and  as  to  defend- 
ant's reasons  for  refusing  to  grant  such  right  of  way,  is  inadmissible, 
where  the  disagreement  of  the  parties  and  the  making  of  the  tender 
are  admitted.     (Portland  &  O.  C.  By.  Co.  v.  Ladd  Elstate  Co.,  517.) 

Eminent  Domain — ^Assessment  of  Damages — Benefits — ^Increased  Value. 

4.  In  proceedings  to  condemn  a  railroad  right  of  way  across  a  tract 
of  land  lying  between  two  platted  additions  to  a  city,  all  three  tracts 
being  owned  by  the  same  corporation,  the   increased   value  of  the 

Slatted  tracts  resulting  from  better  transportation  facilities  is  not  a 
enefit  which  can  be  offset  against  the  damages  to  the  residue  of  the 
tract  over  which  the  right  of  way  is  taken,  since  it  is  a  benefit  to  the 
community  in  general,  even  though  it  may  benefit  the  owner  of  those 
tracts  to  a  greater  degree  than  owners.  (Portland  &  0.  C.  By.  Co.  v* 
Ladd  Estate  Co.,  517.) 

EldPLOTEBS  AMD  SffPLOYEEB. 

Bee  Corporations,  2. 
See  Master  and  Servant. 

EMPLOYERS'  UABIUTT  ACT. 

See  Appeal  and  Error,  14,  15. 

See  Master  and  Servant,  1-5,  13,  14. 

See  Negligence,  3. 

EKaiNEEBS. 

Liability  of  City  Engineer  for  Ii^mries  to  Persons  on  Streets. 
See  Manicipal  Corporations,  19« 
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BQUITABLB  DEFENSEa 
Sea  Aetion,  4. 

EQUITY. 

Equity— Wban  OUaction  to  Jnrlsdictioii  may  1)a  Waived. 

1.  A  eonrt  of  equity  having  jurisdiction  to  protect  an  easement  at 
the  suit  of  the  owner,  any  defect  in  the  initial  pleading  is  waived 
when  defendant  fails  to  demur  for  lack  of  jurisdiction  of  the  subject 
matter,  and  then  by  praying  for  affirmative  relief  in  its  answer. 
(Nicholas  v.  Title  &  Trust  Co.,  226.) 

Equity— Pleading— Complaint  in  Nature  of  Oroas-biU. 

2.  Under  Section  390,  L.  O.  L.,  providing  that  cross-bills  are 
abolished,  but  in  an  action  at  law,  where  defendant  is  entitled  to  re- 
lief arising  out  of  facts  requiring  interposition  of  a  court  of  equity 
and  material  to  his  defense,  he  may  file  an  answer,  and  also  a  com- 
plaint in  equity  in  the  nature  of  a  cross-bill,  while  defendant  is  not 
restricted  to  merely  defensive  matter  in  such  a  complaint  in  equity, 
the  relief  sought  must  operate  as  an  entire  or  partial  defense  to  the 
action  at  law,  and  the  mere  fact  that  defendant  can  state  a  cause 
of  suit  entitling  him  to  equitable  relief  will  not  warrant  the  filing 
of  such  complaint.     (Tooze  v.  Heighten,  545.) 

Equity— Pleading— Orois^biU. 

3.  In  an  action  at  law  a  defendant  may  plead  anything  which 
shows  that  the  plaintiff  ought  not  to  recover,  and,  if  the  thing  pleaded 
is  a  legal  right,  it  must  appear  in  an  answer,  but,  if  it  be  an  equitable 
right,  or  the  defense  at  law  is  not  as  plain,  adequate,  complete,  prac- 
tical and  efficient  as  a  defense  on  the  same  facts  in  a  court  of  equity, 
a  cross-bill  may  be  interposed.     (Tooze  v.  Heighton,  545.) 

Equity— Pleading— Complaint  in  Nature  of  Cross-bill. 

4.  Under  Section  390,  L.  O.  L.,  authorizing  a  complaint  in  equity 
in  the  nature  of  a  cross-bill  where  the  defendant  in  an  action  at  law 
is  entitled  to  relief  arising  out  of  facts  requiring  the  interposition  of 
equity  and  material  to  his  defense,  where  a  complaint  at  law  alleges 
that  defendant  delivered  to  plaintiff  a  written  contract  for  the  sale  of 
a  hotel  on  which  plaintiff  made  substantial  payments,  that  they  ex- 
changed their  interests  in  the  hotel  for  a  farm,  that  defendant  was  to 
deliver  to  plaintiff  a  written  contract  containing  specified  stipulations 
for  the  sale  of  the  farm  in  lieu  of  the  contract  for  sale  of  the  hotel, 
and  that  defendant  broke  the  contract  and  plaintiff  is  entitled  to 
recover  payments  made  by  him,  together  with  other  damages,  de- 
fendant's allegations  that  plaintiff  borrowed  money  from  defendant, 
who  received  the  farm  as  security  for  the  loan,  and  that  it  was  agreed 
that,  if  plaintiff  reduced  the  indebtedness  to  $3,000  by  a  date  named, 
defendant  would  make  him  a  contract  for  the  sale  of  the  farm,  but, 
if  the  reduction  was  not  so  made,  the  farm  should  be  the  absolute 
property  of  defendant,  do  not  present  facts  proper  for  a  complaint  in 
the  nature  of  a  cross-bill,  since  the  facts  alleged  could  be  alleged  in 
the  answer  at  law  as  a  defense,  though  the  cross-bill  also  sought  fore, 
closure  of  the  contract  with  plaintiff.     (Tooze  v.  Heighton,  545.) 

Equity- Pleading— CroBs-biU. 

5.  A  defendant  at  law  is  not  obliged  to  file  a  cross-bill,  but  may 
litigate  the  action  at  law  to  a  conclusion,  and  then  commence  a  snit 
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in  equity  and  defeat  the  judsment  at  law  by  the  assertion  of  his 
equitable  defense.     (Tooze  v.  Heighten,  545.) 

Sea  Appeal  and  Error,  24-26. 

ESTOPPEL. 

Estoppel— Deeds— After-acquired  Property— Qvitclalm. 

1.  Section  4  of  the  donation  land  claim  law  (Act  of  September  27, 
1860,  9  Stat.  496,  c.  76),  expressly  provides,  "All  future  contracts, 
by  any  person  or  persons  entitled  to  the  benefit  of  this  act,  for  the 
sale  of  the  land  to  which  he  or  they  may  be  entitled  under  this  act, 
before  he  or  they  have  received  a  patent  therefor,  shall  be  void,''  and 
where  a  claimant  of  land  under  the  provisional  Constitution  entered 
into  an  oral  contract  to  convey  such  land  before  the  passage  of  the 
donation  land  claim  law,  which  contract  was  evidenced  by  the  ex- 
ecution of  a  quitclaim  deed  after  the  passage  of  the  act  and  void 
thereunder,  such  agreement  was  enforceable  against  such  claimant  or 
his  heirs  after  the  receipt  by  him  of  a  donation  certificate  under 
the  act,  notwithstanding  such  certificate  or  patent  did  not  of  itself 
pass  title  to  the  proposed  grantee.  (Stansbery  v.  First  M.  £7.  Church, 
155.) 

Estoppel— Knoivledge  of  Error  In  Deed  and  Failure  to  Assert  Bight. 

2).  Where  a  grantee  accepts  a  deed  with  knowledge  that  it  did  not 
contain  a  covenant  in  his  favor  which  he  afterward  claimed  was 
omitted  through  fraud,  and  having  acquiesced  in  the  covenants  and 
conditions,  and  exercised  ownership  and  held  possession  for  several 
years,  he  cannot  then  attack  the  deed  on  that  ground.  (Jakel  v. 
Seeck,  489.) 

See  Dedication,  5,  8,  10. 

See  Insurance,  2-4. 

See  Judgment,  1. 

See  Principal  and  Agent,  4. 

EVIDEKCB. 

Evidence— Bnles  of  Oommlsslon,  Like  Ordinances,  must  be  Pleaded — 
Judicial  Notice. 

1.  Bules  of  the  civil  service  commission  of  a  city  that  are  not 
pleaded  in  the  court  below  or  brought  to  the  appellate  court  by 
proper  bill  of  exceptions  cannot  be  considered,  for,  like  ordinances  of 
cities,  they  must  be  pleaded,  as  they  are  not  subjects  of  judicial 
notice.     (Kay  v.  Portland,  146.) 

Evidence— Best  Evidence— Duplicate  Introdnced  In  Lien  of  Original. 

2.  Section  712,  L.  O.  L.,  declares  there  shall  be  no  evidence  of 
the  contents  of  a  writing  other  than  the  writing  itself,  except  in  the 
following  cases:  1.  When  the  ori^na]  is  in  the  possession  of  the  party 
against  whom  the  evidence  is  offered,  and  he  withholds  it  under  the 
circumstances  mentioned  in  Section  782 ;  and  2.  When  the  original  can- 
not be  produced  by  the  party  by  whom  the  evidence  is  offered,  in  a 
reasonaole  time,  with  proper  diligpence,  and  its  absence  is  not  owing 
to  his  neglect  or  default,  in  a  suit  brought  to  determine  an  adverse 
interest  in  real  property,  where  the  width  of  certain  streets  was  in- 
volved, and  the  question  for  decision  being  whether  the  owner  of  the 
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property  had  represented,  by  exhibiting  to  intending  purchasers  a 
printed  map,  that  the  streets  were  of  a  certain  width,  two  duplicates 
of  the  printed  map  exhibited  .to  the  purchaser  of  the  property,  being 
identified  as  such,  was  properly  admitted  in  evidence  for  plaintiff, 
although  no  testimony  was  offered  to  explain  the  failure  or  inability 
to  produce  the  original  from  which  the  duplicate  was  made,  for  the 
term  "duplicate"  signifies  more  than  a  mere  copy,  being  identical  not 
only  Terbally  but  aUo  in  legal  import.  (Nichols  v.  Title  &  Trust  Co^ 
226.) 

ETidonee— Competency — ^Valne. 

3.  In  an  action  between  the  Tendor  and  purchaser  of  land,  testi- 
mony of  the  purchaser  that  the  land  was  worth  nothing  to  him  wab 
incompetent;  the  value  being  determined  from  the  sum  to  be  realized 
from  a  voluntary  sale  thereof.  (T.  B.  Potter  Realty  Go.  v.  Breitling 
293.) 

Eyldence— Municipal  Oharter^-^ndicial  Notice— ''Acts  of  LegialatlTe 
Department." 

4.  Under  Section  729,  subdivision  3,  L.  O.  L..  providing  that  the 
courts  will  assume  knowledge  of  "public  and  private  official  acts  of 
legislative,  executive,  and  judicial  departments  of  this  state  and  of 
the  United  States,"  tne  courts  will  not  take  judicial  notice  of  munici- 
pal charters  and  ordinances.     (Chan  Sing  v.  Astoria,  411.) 

Evidence—Hearsay— ABsessment  of  Damages— Admissibility— Negoti- 
ations With  Owner. 

5.  Evidence  of  negotiations  with  property  owners  along  a  proposed 
right  of  way  and  of  the  prices  at  which  they  offer  to  sell  the  land  is 
inadmissible  to  prove  value,  and  can  be  justified  only  when  admitted 
upon  cross-examination  to  test  the  knowledge  of  the  witness.  (Port- 
land &  0.  C.  By.  Co.  V.  Ladd  Estate  Co.,  517.) 

See  Appeal  and  Error,  5,  32,  33,  38. 

See  Assignments  for  Benefit  of  Creditors,  8. 

See  Bills  and  Notes,  1,  2,  4. 

See  Criminal  Law,  1,  3. 

See  Damages,  6. 

See  Dedication,  2,  5. 

See  Deeds,  4. 

See  Divorce,  4,  10. 

See  Eminent  Domain,  1-3. 

See  Exceptions,  Bill  of,  !• 

See  Fraud,  1,  2. 

See  Insurance,  2-4. 

See  Master  and  Servant,  4,  8,  11,  18. 

See  Negligence,  11. 

See  Sales,  1. 

See  Searchers  and  Seizures,  1,  8. 

See  Seduction,  2. 

See  Statute  of  Frauds,  8. 

See  Trial,  6,  7. 

See  Trusts,  3,  6,  7. 

See  Vendor  and  Purchaser,  18^ 

See  Weapons,  1,  3. 
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EXCBPnOKS. 

&e%  Appeal  and  Error,  8,  12. 

SXOEPTIONSv  BIIJ.  OF. 

Ezc6pti<ma,  Bill  of— Oonrt  to  Allow  Brief  Synopaii  of  All  tlie  Evi- 
dence. 

1.  The  law  only  requires  that  when  a  trial  court  settlee  and 
allows  a  bill  of  exceptions,  and  sets  forth  therein  a  brief  synop- 
sis of  all  the  evidence  received,  such  statement  is  adequate  to  a 
proper  review  of  the  instructions  excepted  to  that  had  been  given  or 
refused.     (McGilchrist  v.  Portland  £.  k  E.  By.  Co.,  91.) 

See  Appeal  and  Error,  37,  38. 

Amending  Bill  of  Exceptions  Before  Hoaxing  on  Appeal. 

See  Appeal  and  Error,  3. 

Evidence  Inserted  in  Bill  of  Exceptiona. 

See  Appeal  and  Error,  5. 

XTocetaity  for  Bill  of  Exceptionii 
See  Appeal  and  Error,  10,  23. 

Qneetion  for  Bevlew  not  in  Bill  of  Bxcoptionii 

See  Appeal  and  Error,  11. 

EZECfUnON. 

See  Trusts,  2,  8. 

Enjoining  Sheriff's  Sale  Under  BKecntiom 
See  Trusts,  3. 

FEUiOW-SEBVAHTSL 

See  Master  and  Servant,  17. 

FINBINa& 

See  Appeal  and  Error,  24-26. 

POOD. 

Food— Inspection  Within  Police  Power  of  State. 

1.  It  is  within  the  police  power  of  the  state  to  enact  laws  for  the 
inspection  of  food  products.  (Sterett  etc.  Packing  Go.  t.  Portland, 
260.) 

Food  —  Mnnicipallty  may  Exerdflo   State  Police   Power  Eeqniring 
Inapection. 

2.  The  city  charter  of  Portland  confers  power  to  require  inspec- 
tion of  food  offered  for  sale  for  human  consumption  within  the  cor- 
porate limits,  under  which  authority  the  city  may  exercise  state  police 
power  requiring  inspection  of  foodstuffs.  (Sterett  etc.  Packing  Co. 
y.  Portland,  260.) 
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Food— Enforcement  of  Extrateiritorlal  Powers  by  a  Olty. 

3.  A  city  has  no  power  to  enforce  an  ordinance  requiring  the  in- 
spection of  slaughter-houses  and  meats  when  the  same  are  located 
beyond  the  city  limits,  but  it  may  require  and  enforce  submission  to 
inspection  as  a  condition  precedent  to  the  sale  of  meats  within  the 
city.     (Sterett  etc.  Packing  Co.  y.  Portland,  260.) 

See  Constitutional  Law,  3-8. 

FOBEOLOSUBB. 

See  Mortgages,  2,  3. 


See  Damages,  8. 

See  Deeds,  6. 

Bee  Turnpikes  and  Toll  Beads,  2. 

FBAUB. 

Fraud— Damages— Actions— Evidence. 

1.  In  an  action  for  damages  for  misrepresentations  In  exchanging 
a  rooming-house  for  land,  evidence  that  one  of  the  defendants  after 
the  sale  suggested  that  the  premises  could  be  made  to  pay  if  run  aa 
an  immoral  resort  is  improper.     (Salisbury  y.  Goddard,  593.) 

Frand—lfisrepreseiitatlon— Actions— Damages. 

2.  In  an  action  for  damages  for  misrepresentations  in  effecting 
an  exchange  of  a  rooming-house  for  plaintiff's  lands,  plaintiffs  can- 
not recover  if  they  received  in  exchange  for  theiv  lands  property 
equal  in  value.     (Salisbury  v.  Goddard,  593.) 

Fraud-— False  Bepresentations  as  to  Value. 

3.  On  an  exchange  of  farm  land  for  city  property,  defendant's 
statement  as  to  the  value  of  his  property  was  not  fraud  upon  which 
an  action  for  deceit  could  be  predicated  where  he  did  not  attempt 
to  prevent  plaintiffs  from  making  a  full  investigation,  and  they  did 
examine  the  property,  since,  to  amount  to  fraud,  representations  as 
to  value  must  be  coupled  with  some  untrue  or  misleading  statement 
of  fact  used  to  reinforce  the  opinion,  and  the  person  alleged  to  have 
been  defrauded  must  be  thereby  induced  to  forego  further  inquiry 
as  to  the  worth  of  the  property.     (Allen  v.  McNeelan,  606.) 

Fraud— False  Bepresentations  as  to  Value— Failure  to  Exercise  Oaie. 

4.  At  the  time  plaintiff  exchanged  farm  lands  for  property  in 
Portland  he  knew  people  in  Portland  other  than  defendant,  and  after 
the  trade  was  made  and  he  became  dissatisfied  he  had  different  real 
estate  men  look  at  the  property,  and  ascertained  that  it  could  not 
be  sold  for  the  amount  of  encumbrances  against  it.  He  claimed  that 
defendant  misrepresented  its  value.  Held  that,  as  all  the  avenues 
of  inquiry  which  he  afterward  pursued  were  open  to  him  as  well  be- 
fore the  exchange  as  afterward,  the  court  did  not  err  in  granting  a 
new  trial  on  the  ground  that  plaintiff  did  not  exercise  ordinary  care 
for  his  own  protection.     (Allen  ▼•  McNeelan,  606.) 

See  Bills  and  Notes,  1-i. 
See  Corporations,  8,  6. 
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See  Deedi,  4,  7,  S. 
See  Judgment,  8^ 
See  Pleading,  ,1. 
See  Sales,  1. 
See  Trusts,  2. 

Fntud,  if  Belled  npon,  nnut  l)e  Alleged  In  Proper  Pleading. 
See  Replevin,  1. 

FBAUD8»   STATX7TE   OF. 

See  Statute  of  Frauds. 

GOOD  FAITH. 

See  Bills  and  Notes,  2-4. 

aBANTa 

See  Waters  and  Watercourses,  9. 

GTJABDIAK  AMD  WABD. 

Onardian  and  Ward— Doty  of  Oounty  Court  Beqnlzlng  Beports  at 
Begular  Periods. 

1.  The  County  Court  should  require  guardians  to  prepare  and  file 
reports  showing  receipts  and  disbursements  at  regular  periods, 
thereby  not  only  lessening  the  burden  of  the  courts,  but  protecting 
the  property  and  interests  of  the  ward.     (Beem  t.  Mays,  247.) 

HABMLESS  EBBOB. 

See  Appeaf  and  Error,  7,  33,  41. 


See  Evidence,  5. 

HIGHWAYS. 

See  Dedication,  6. 

Location  of  New  Highway  Held  an  Bnciim1>ranceb 
See  Vendor  and  Purchaser,  11. 

HOMESTEAD. 

See  Public  Lands,  1,  2. 

When  Homestead  Entry  is  Liable  for  Taxes. 
See  Taxation,  1. 

IMPOUNDIKO. 
See  Searches  and  Seizures,  1-3. 

IMPUTED  NEGUGEKOB. 

See  Negligence,  10. 

INDICTMENT. 

Indictment  and  Information — Soi&ciency  of  Accusation— Language  of 
Statute. 

1.    In   indictments   for   misdemeanors,    created   by   statute,   it   is 
sufficient  to  charge  the  offense  in  the  words  of  the  statute,  subject 
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to  the  qualification  that  the  crime  must  be  set  forth  with  such 
certainty  as  will  apprise  the  accused  of  the  offense  imputed  to  him. 
(State  T.  Underwood,  336.) 

Indictment  and  Informatloii — Oommon-law  Procedure — Beqnlrements 
of  an  Indictment. 

8.  While  it  has  been  the  purpose  of  the  legislature  to  simplify 
the  old  common-law  system  of  criminal  jurisprudence,  by  divesting  it 
of  many  of  its  technical  requirements  which  do  not  affect  the  rights 
of  the  accused,  it  was  not  intended  to  abolish  or  dispense  with  any 
of  the  essential  requirements  of  an  indictment.  (State  v.  Underwood. 
338.) 

Indictment  and  Information — ^Description  of  Offense. 

3.  In  an  indictment  there  should  be  such  certainty  of  description 
as  will  identify  the  offense,  so  that  the  defendant  may  not  be  in- 
dicted for  one  thing  and  tried  for  another,  that  the  defendant  may 
know  what  crime  he  is  called  upon  to  answer,  that  the  jury  may  be 
able  to  deliver  an  intelligible  verdict,  the  court  to  render  the  proper 
judgment,  and  that  the  defendant  may  be  able  to  plead  his  conviction 
or  acquittal  in  bar  of  another  prosecution  for  the  same  offense. 
(State  V.  Underwood,  338.) 

See  Mandamus,  2. 
See  Prostitution,  1^ 

IMDUSTBIAIi  ACXnDEKT  OOMBOSSIOli; 

See  Master  and  Servant,  6-8. 

INITIATIVE  AMD  KEFEBENDUM. 

See  Municipal  (^rporations,  5,  6. 

IKJX7NOTIOK. 

InJnBctloii— Void  Statute. 

1.  A  court  of  equity  will  sustain  a  suit  to  enjoin  proceedings  under 
«  TOid  law.     (Chan  Sing  t.  Astoria,  411.) 

See  Easements,  1. 

See  Taxation,  2. 

See  Waters  and  Watercourses,  5. 

Enjoining  SherllTs  Sale  Under  Bzecntloo. 
See  Trusts,  3. 

INSTBTJCnOMflw 

See  Appeal  and  Error,  6,  7,  14^ 

See  Carriers,  3,  6. 

See  Master  and  Servant,  6. 

See  Negligence,  1,  5,  7,  8b 

See  Seduction,  2. 

See  Trial,  2,  5. 

See  Weapons,  3. 

Instruction  as  to  Carelessness  Contrlbutliic  to  Injury; 
See  Negligence,  3. 
Tf  Or.— 46 
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Kecetflity  for  Bequastad  Instnictloiig. 
See  Trials  8. 

IKSa&ANCB. 

Iiurorance — Actions— Amendment  to  Pleading  Alleging  Waiver. 

1.  In  an  action  to  recover  an  alleged  loss  under  a  fire  insurance 
policy,  where  the  complaint  failed  to  allege  that  insurer  had  waived 
a  certain  clause  of  the  policy  providing  that  no  action  thereon  should 
be  maintained  unless  commenced  within  12  months  next  after  the 
fire,  it  was  not  error  for  the  court  to  allow  an  amendment  so  as  to 
include  such  allegation  of  waiver.  (KimbaU  ▼.  Horticultural  Fire 
Belief,  133.) 

Insurance— Actions — Waiver  by  Estoppel— Sufliciency  of  Evidence  to 
Establish  Such. 

2.  A  fire  insurance  policy  contained  the  condition  that  no  offieer, 
of  the  company  could  waive  its  provisions  except  on  certain  conditions, 
the  waiver  to  be  attached  to  the  policy.  Plaintiff  having  sustained  a 
loss  and  when  proof  was  submitted  the  secretary  of  the  company  re- 
plied by  letter  that  plaintiff  would  hear  from  them  about  the  time  he 
settled  with  another  company,  against  which  company  an  action  was 
then  pending.  Held,  that  the  letter  from  the  secretary  was  incompe- 
tent to  show  waiver,  yet  was  admissible  to  show  a  waiver  by  estoppel 
to  allege  laches  of  plaintiff  in  failing  to  comply  with  the  terms  of  the 
policy  as  to  making  proof  of  loss  .and  time  in  which  to  sue,  for  the 
reason  that  plaintiff  might  have  construed  the  letter  to  mean  that  the 
company  would  abide  by  the  result  of  the  action  then  pending. 
(Kimball  v.  Horticultural  Fire  Belief,   133.) 

Insurance— Actlcm  on  Policy — Question  of  Estopp^  for  the  Jury— 
Pleading. 

8.  Where  the  complaint  only  alleged  waiver  of  the  conditions  of 
the  policy,  the  trial  court  was  warranted  in  holding,  as  a  matter  of 
law,  from  a  mere  inspection  of  the  language  employed  in  the  letter 
to  plaintiff,  that  the  averment  of  the  complaint  as  amended  in  re- 
spect to  the  waiver  was  adequate,  from  which  an  inference  of  an 
estoppel  arose,  and  under  the  evidence  the  question  of  estoppel  was 
properly  submitted  to  the  jury.  (Kimball  v.  Horticultural  i^e  Be- 
lief, 133.) 

Insurance— Admissibility  of  Evidence  Explaining  Failure  to  Sue— Es- 
toppeL 

4.  An  estoppel  always  implies  that  a  party  has  been  misled  to  his 

Prejudice,  and  it  may  arise  without  an  intent  to  mislead  or  deceive, 
estimony  is  admissible  tending  to  prove  such  deception,  so  that  no 
error  was  committed  in  receiving  in  evidence  the  letters  written  by 
the  secretary  of  the  company,  upon  which  plaintiff  relied  in  not  bring- 
ing an  action  within  the  time  required  by  the  terms  and  conditions 
of  the  policy.     (Kimball  v.  Horticultural  Rre  Belief,  133.) 

Insurance — Combination  of  Insurers — ^Power  of  Attorney— Action. 

5.  Plaintiff,  entering  into  a  combination  of  firms,  corporations,  etc., 
to  provide  indemnity  among  each  other  from  fire  loss  to  their  own 
property,  and  giving  a  power  of  attorney  to  the  attorneys  in  fact  for 
the  individuals^  etc.,  composing  the  combination  to.  exchange  indemnity 
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for  loss,  to  subscribe  and  deliver  the  necessary  contracts  to  settle  its 
proportion  of  losses,  etc.,  did  not  create  any  express  trust  in  favor  of 
any  member  of  the  combination;  and  hence  a  personal  judgment 
against  the  attorneys  for  loss  under  an  alleged  policy  was  error. 
(Playman  v.  Commercial  Underwriters,  669.) 

Insurance — Combination  of  Insnrerfr— Action — ^Parties. 

6.  In  such  action,  the  attorneys,  who  alone  were  served,  were  not 
even  necessary  parties  to  the  action,  and  a  personal  judgment  against 
them  was  erroneous.     (Playman  v.  Commercial  Underwriters,  669.) 

Insurance — ^Action — Pleading — ^Proof  of  Loss. 

7.  In  an  action  upon  an  alleged  insurance  policy,  allegations  of  a 
total  loss,  of  notice  to  the  defendants,  of  the  giving  of  all  known 
information  as  to  the  origin  of  the  fire,  and  of  the  giving  to  defendants' 
insurance  adjuster  of  all  infoimation  in  the  insured's  power  to  enable 
him  to  ascertain  the  actual  loss  in  the  absence  of  a  demurrer,  was 
sufficient  to  admit  of  proof  of  loss.  (Playman  v.  Commercial  Under- 
writers, 669.) 

INTENT. 

Owner  to  Make  Par<d  Dedication  to  the  Public. 
See  Dedication,  4. 

IBBiaATION  DISTRIOra 

See  Waters  and  Watercourses,  3-5. 

ntBIQATION  TAX 

See  Waters  and  Watercourses,  1-5. 

JITNEY  BUSES. 

Begulatlon  of  Jitney  Motor  Buses. 
See  Municipal  Corporations,  7-9. 

JUDGMENT. 

Judgment— Bes  Judicata — ^Wlien  Estoppel  Does  not  Apply. 

1.  Plaintiff  is  not  precluded,  by  a  judgment  obtained  by  one  of 
the  defendants  against  her  husband,  to  assert  rights  in  property 
where  her  rights  were  acquired  before  rendition  of  the  judgment,  and 
to  show  that  the  creditor  had  taken  an  unfair  advantage  of  the 
debtor.     (Barnes  v.  Spencer,  205.) 

Judgment — ^Petition— Sofflciency— Statute. 

2.  Under  Section  87,  L.  0.  L.,  providing  that  in  pleading  a  judg- 
ment of  a  court  of  special  jurisdiction  it  shall  not  be  necessary  to 
state  the  facts  conferring  jurisdiction,  but  the  judgment  may  be 
stated  to  have  been  duly  given  or  made,  in  mandamus  proceedings 
to  compel  a  constable  to  serve  an  execution  of  restitution  issued  by 
the  District  Court  of  the  Portland  district,  existing  under  General 
Laws  of  1913,  Chapter  355,  creating  a  court  in  cities  of  100,000 
population,  which  is  equivalent  to  a  Justice's  Court,  and  one  of 
Umited  powers,  where  the  petition   merely   stated   that  the  action 
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in  which  the  ezeention  issued  wag  one  in  forcible  entry  and  detainei, 
and  that  a  judgment  of  restitution  was  rendered  against  the  de- 
fendant, mandamus  could  not  issue,  since  there  was  no  i>articular 
recital  of  the  facts  investing  the  District  Court  with  juris^ction, 
or,  in  lieu  thereof,  strict  compliance  with  the  statute  by  declaring 
that  the  judgment  was  duly  made  or  given.  (Canuto  v.  Weinberger, 
342.) 

Judgment — ^Pieadiag— Bacoyery. 

3.  A  plaintiff  can  recover  only  on  the  ground  of  the  negligence 
alleged  in  the  complaint.     (Bamford  v.  Van  Emon  Elevator  Co.,  395.) 

Judgment — CkmdnslyeneflB — ^Legal  and  Eaoitable  Defenses. 

4.  It  is  well  established  in  this  state  that  a  party  may  rely  upon 
a  legal  defense  in  an  action  at  law  without  being  precluded  from  after- 
ward asserting  and  setting  up  his  equitable  title  in  an  original  suit 
against  which  the  judgment  in  the  law  action  ia  no  bar.  (Jakel  v. 
Seeck,  489.) 

Judgment — Oondnsiyenefls. 

5.  When  a  question  has  been  fully  and  finally  litigated  and  de- 
cided between  two  parties  by  a  court  having  jurisdiction  of  them  and 
the  subject  matter  involved,  the  judgment  is  the  end  of  the  law,  and 
finally  concludes  both  parties.     (Hanna  v.  Alluvial  Farm  Co.,  557.) 

9  ndgment — Oonclmdy  eness— Nonsoit — Statute. 

6.  Under  section  184,  L.  O.  L.,  providing  that  when  a  judgment  of 
nonsuit  is  given  the  action  is  dismissed,  but  sueh  judgment  shall  not 
bar  another  action  for  the  same  cause,  where  plaintiff  made  offers  of 
testimony,  many  of  which  were  overruled,  and  rested,  and  without 
also  resting,  defendant's  counsel  moved  "for  findings  of  the  court 
for  judgment  for  the  defendant  and  that  it  recover  of  the  plaintiff 
Its  costs  and  disbursements,"  the  judgment  for  defendant  entered 
upon  such  motion  was  not  conclusive  in  another  suit  on  the  same 
cause  of  action,  since  the  motion  of  defendant  amounted  merely  to  a 
demurrer  to  evidence  and  resulted  only  in  a  judgment  of' nonsuit. 
(Hanna  ▼.  Alluvial  Farm  Co.,  557.) 

Judgment— Judgment  by  Default— Vacation. 

7.  Defendant,  against  whom  a  default  was  taken  when  he  thought 
that  negotiations  for  a  settlement  were  still  pending,  he  continuing 
so  to  believe  until  proceedings  upon  execution  were  begun,  when  he 
promptly  filed  his  motion  to  vacate  the  default|  wai  entitled  to  the 
relief.     (Li  8ai  Cheuk  v.  Lee  Lung,  563.) 

Judgment— ^kmdUBiyenen — ^Fraud. 

8.  The  judgment  or  decree  of  a  court  having  jurisdiction  of  the 
parties  and  subject  matter  cannot  be  attacked  for  fraud  outside  the 
record  by  the  parties  or  their  privies.  (Purdy  v.  Winter's  Estate, 
614.) 

Judgment — ^"Oollataral  Attack" — ^Action  for  Damages. 

9.  An  action  for  damages  by  defendant  in  a  former  anit  on  the 
ground  that  the  former  complainant  procured  the  decree  by  fraud 
juid  imposition  of  the  court  is  a  collateral  attack  which  cannot  be 
auitainMl,  since  a  ''collateral  attack"  is  any  proceeding  not  instituted 
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for  the  express  purpose  of  annulling,  correcting  or  modifying  the 
judgment  or  decree.     (Purdy  r.  Winter's  Estate,  614.) 

Judgment — Oonclnsiyeaeas— Matters  Condnded. 

10.  After  beginning  action  an  injured  servant  agreed  to  settlement 
of  his  claim,  his  counsel  preparing  a  stipulation  for  dismissal  with 
prejudice  to  future  actions.  On  such  stipulation  the  court  ordered  a 
dismissal  with  prejudice  to  future  actions.  Section  182,  L.  O.  L.,  pro- 
vides for  a  judgment  of  nonsuit  on  motion  of  plaintiff,  or  on  motion 
of  either  party  on  written  consent  of  the  other,  or  upon  motion  of  the 
defendant  in  case  plaintiff  fails  to  appear,  etc.  Section  184  declares 
that  a  nonsuit  shall  not  be  a  bar  to  another  action  for  the  same  cause. 
Held  that,  as  an  action  at  law  is  disposed  of  either  by  judgment  in 
favor  of  one  of  the  parties  or  one  of  nonsuit,  the  judgment  entered  on 
the  stipulation  was  a  judgment  on  the  merits  final  in  nature  and  a 
bar  to  any  subsequent  action  by  the  servant  until  set  aside,  notwith- 
standing the  settlement  was  procured  through  fraud.  (Johnstone  y* 
Chapman  Timber  Co.,  674.) 

Judgment— "Collateral  Attack"— Wliat  OoDstltutes. 

11.  Where  the  complaint  sought  to  avoid  such  stipulation  and  re- 
lease, but  wholly  ignored  the  former  judgment,  the  action  was  a  col- 
lateral attack  upon  such  judgment,  and  cannot  be  maintained;  a 
''collateral  attack"  being  a  proceeding  which  is  not  instituted  for  the 
express  purpose  of  annulling,  correcting  or  modifying  a  judgment. 
(Johnstone  v.  Chapman  Timber  Co.,  674!) 

Vacation  of  to  Make  Findings  and  Re-entry  of  Judgment. 
See  Appeal  and  Error,  4. 

Jteiadiction  to  Bender  for  Bffaintenance  of  Children. 
See  Divorce,  2. 

No  Deficiency  Judgment  on  Foredoeure  of  Purdiase  Money  Mortgage. 
See  Mortgages,  3. 

There  is  No  Appeal  Arom  a  Consent  Judgment. 
See  Appeal  and  Error,  43. 

Judgment  on  the  Pleadings. 

See  Pleading,  11. 

JUDICIAL  ACTSb 

See  Mandamus,  3. 

JUDICIAIi  NOTICE. 
See  Evidence,  1,  4. 
See  Municipal  Corporations,  13. 

JCBISDICTION* 
See  Divorce,  2. 
See  Ejectment,  1. 
See  Equity,  1. 

KNCWLEDQB. 

Kno^edge  of  Error  in  Deed  and  Failure  to  Assert  Big!hli 
See  Estoppel,  fl; 
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Actual  Knowledge  of  a  Third  Penon. 
See  Principal  and  Agent,  2. 

LACHES. 

See  Vendor  and  Purchaser,  4,  6. 

laANDLOBD  AND  TENANT. 

Landlord  and  Tenant — ^Agreement  for  Renewal  of  Lease — Unilateral 
Contract. 

1.  A  memorandum  executed  by  a  lessor  and  certain  third  parties 
agreeing  that  if  such  third  parties  were  in  possession  of  the  leased 
premises  at  the  time  the  lease  expired  they  might  have  a  renewal  of 
the  same  for  a  term  of  five  years,  there  being  no  covenant  that  said 
third  parties  were  to  do  anything,  held  a  unilateral  contracf^  and  void. 
(Webb  V.  Isensee,  114.) 

Landlord  and  Tenant — ^Between  Strangers  must  be  Consideration  for 
Renewal  of  Lease. 

2.  The  covenant  in  the  original  lease  to  pay  the  rent  reserved 
did  not  constitute  a  sufiicient  consideration  to  support  the  agreement, 
since  the  parties  other  than  the  lessor  were  strangers  to  the  lease; 
even  if  they  were  holders  of  the  lease  and  subject  to  its  covenants, 
they  would  be  already  bound  to  pay  the  rent,  and  this  stipulation 
could  not  be  a  consideration  for  any  new  agreement.  (Webb  v.  Isen- 
see,  114.) 

Landlord  and  Tenant — Construction  of  Agreement  for  Renewal  of 
Lease. 

8.  Where  at  the  expiration  of  the  lease  such  third  parties  were 
not  in  possession  of  the  leased  premises,  but  the  same  were  in  the 
possession  of  and  occupied  by  plaintiff,  the  assignee  of  said  third  par- 
ties, therefore  no  right  of  renewal  accrued  to  plaintiff  by  reason  of 
iuch  agreement.     (Webb  ▼.  Isensee,  114.) 

LAST  CLEAR  CHANCE. 

See  Appeal  and  Error,  29. 
See  Negligence,  9. 
See  Trial,  5. 

LAWS  OF  OREGON. 

Cited  and  Construed  in  this  Volume. 
See  Table  in  Front  of  this  Tolume. 

LEASE. 
See  Landlord  and  Tenant,  1,  2,  3. 

LEGISLATIVE  POWER. 

See  Municipal  Corporations,  16. 

LEVY  UNDER  EXECUTIOK. 

Rights  Obtained  by  Creditor. 
See  Trusts,  2. 
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LIOENSES. 
866  Contiitiitional  Law,   11. 

LIQUIDATED  DAMAOEa 
666  Damaget,  1-4. 

I1OAN& 

666  Conitituticmal  Law,  11. 

MAINTENANOB. 
See  Divoree,  2. 

MANDAMUS. 

Mandainng^-Statates  Belatiiig  to  Filing  Articles  for  Charitable  and 
Beneyolent  Corporations. 

1.  Section  6679,  L.  O.  L.,  provides  that  whenever  three  or  more 
persons  shall  desire  to  incorporate  themselves  for  the  purpose  of  en- 
gaging in  any  lawful  enterprise,  business,  pursuit  or  occupation,  they 
may  do  so  in  the  manner  provided  in  this  act  (Title  XLIV,  Chapters 
I-Vn),  which  provides,  among  other  things,  for  the  incorporation  of 
religions,  charitable  and  educational  corporations  not  for  profit,  but 
no  provision  whatever  is  made  for  such  corporation  issuing  shares  or 
having  capital  stock.  Section  6684,  L.  O.  L.,  provides  the  amount 
necessary  to  pay  for  the  organization  fee  graduated  according  to  the 
amount  of  the  capital  stock,  except  corporations  formed  for  any 
educational,  literary,  scientific,  religious  or  charitable  purposes,  shall 
pay,  on  presenting  tlie  articles  of  incorporation  to  the  Secretary  of 
State,  an  organization  tax  of  $5.  Plaintiffs  are  the  devisees  of  cer- 
tain realty  in  trust,  and  empowered  to  erect  and  maintain  a  mater- 
nity home  for  unfortunate,  wayward  girls,  and  the  trustees  are  au- 
thorized to  incorporate  with  perpetual  duration,  and  with  a  capital 
stock  not  to  exceed  the  reasonable  value  of  the  property  devised, 
were  directed  to  subscribe  for  all  the  capital  stock,  complete  the  cor- 
poration and  convey  to  it  the  property  devised,  and  in  payment  for 
such  property  to  take  and  receive  all  the  capital  stock  issued  to  be 
held  in  trust  for  the  purposes  indicated.  The  corporation  was  author- 
ized to  borrow  not  to  exceed  $75,000,  to  give  a  note  and  secure  the 
payment  thereof  upon  certain  tracts  of  the  property  conveyed  to  it, 
such  money  to  be  used  to  build,  equip  and  maintain  the  home  without 
expense  to  the  inmates,  and  three  years  after  the  death  of  the  tes- 
tator the  trustees  are  to  divide  and  transfer  all  the  capital  stock  of 
the  corporation  in  equal  parts  to  the  different  Churches  of  Christ, 
Scientist,  of  Portland,  Oregon,  chartered  by  the  First  Church  of 
Christ,  Scientist,  of  Boston,  Massachusetts,  for  their  use  and  benefit, 
without  any  charge  or  trust  whatever,  except  merely  a  suggestion  of 
the  testator  to  continue  the  home  perpetually.  Held,  on  petition  for 
mandamus  by  the  trustees  to  compel  the  corporation  commissioner  to 
file  the  articles  of  a  corporation  with  a  capital  stock  of  $350,000,  to 
manage  and  improve  the  realty  and  to  carry  out  the  plans  of  the 
testator,  that  the  object  and  design  of  the  corporation  was  both  char- 
itable and  benevolent,  and  not  for  profit;  hence  the  commissioner 
must  file  the  articles  on  payment  of  a  fee  of  $5.  (Carson  r.  Schulder- 
man,  184.) 
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MandamiiB— ExerdjM  of  Judicial  Discretion— DismiBsal  of  Indictmant 
— «*May." 

2.  Seetion  1704,  L.  O.  L.,  providing  that  the  court  "may"  on  ita 
own  motion,  or  on  an  application  of  the  district  attorney,  and  in 
furtherance  of  justice,  order  that  an  action  after  indictment  be 
dismissed,  the  reasons  being  stated,  vests  a  judicial  discretion  in  the 
court;  and  hence  the  court  cannot,  by  mandamuBt  be  compelled  to 
sign  an  order  of  dismissal  on  application  of  the  district  attorney. 
(In  re  Clark,  325.) 

Mandamiu — ^Ministerial  and  Judicial  Acta. 

3.  Mandamus  lies  to  compel  the  performance  of  ministerial  acts 
or  to  require  subordinate  judicial  tribunals  to  exercise  their  judicial 
functions,  but  not  to  compel  them  to  exercise  them  in  a  particular 
way.     (Li  re  Clark,  325.) 

Mandanms — ^Existence  of  Other  Bemedies. 

4.  Section  613,  L.  O.  L.,  provides  that  mandatMU  may  issue  to 
any  inferior  court,  etc.,  to  compel  the  performance  of  an  act  which 
the  law  enjoins,  but  that  the  writ  shall  not  control  judicial  discre- 
tion, and  shall  not  be  issued  in  any  case  where  there  is  a  plain, 
speedy  and  adequate  remedy  at  law.  Section  1701  provides  that  ii 
a  defendant  indicted  for  a  crime,  whose  trial  has  not  been  postponed 
upon  his  application  or  consent,  be  not  brought  to  trial,  at  the  next 
term  of  the  court  in  which  the  indictment  is  triable,  after  it  is 
found,  the  court  must  order  the  indictment  dismissed,  unless  good 
cause  to  the  contrary  be  shown.  Section  1606,  as  amended  by  Act 
of  February  10,  1915  (Laws  1915,  p.  70),  authorizes  an  appeal  from 
an  order  refusing  to  dismiss  an  indictment  as  provided  in  Section 
1701.  Section  1704  provides  that  the  court  may  either  of  its  own 
motion  or  upon  the  application  of  the  district  attorney  order  an 
action  after  indictment  to  be  dismissed.  Held,  that  as  a  defendant 
whose  trial  under  an  indictment  resulted  in  a  mistrial,  and  who 
was  not  again  brought  to  trial,  had  a  plain  remedy  by  his  own 
application  for  a  dismissal  of  the  indictment,  coupled  with  a  cumu- 
lative remedy  by  appeal,  mandamus  would  not  lie  to  compel  the 
Circuit  Court  to  grant  the  request  of  the  district  attorney  for  the 
dismissal  of  the  indictment.     (In  re  Clark,  325.) 

Mandamus — Form  of  Writ 

5.  The  court  may  allow  the  writ  of  mandatnus  either  in  the 
alternative  or  peremptory  form.     (Canuto  v.  Weinberger,  342.) 


Mandamus — Notice— Statute. 

6.  Under  Section  614,  L.  O.  L.,  providing  that  mandamus  may 
be  allowed  with  or  without  notice  to  the  adverse  party,  as  in  the 
case  of  a  writ  of  review,  an  order  that  the  writ  issue,  returnable 
at  a  date  specified,  and  that  defendant  show  cause  why  the  writ 
should  not  issue,  amounted  to  a  direction  to  serve  notice  on  defendant. 
(Canuto  V.  Weinberger,  342.) 

Mandamus— Bifidit  to  Writ — Necessity  to  Show. 

7.  In  proceedings  for  mandamus  to  compel  a  constable  to  serve 
an  execution,  where  the  record  upon  which  the  execution  was  issued 
is  so  defective  that  the  jurisdiction  of  the  court  making  it  does  noi 
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appear,  mandamtu  cannot  issue,  since  the  right  to  the  writ  to  compel 
action  by  an  executii^  officer  must  be  apparent.  (Canuto  v.  Wein- 
berger, 342.) 

MAJCTEB  AND  SERVANT. 

Master  and  Benrant — ^Dnty  of  Master  to  Provide  Safe  Place  for  Ser- 
Tant  to  Work. 

1.  Laws  of  1911,  page  16,  section  1,  known  as  the  Employers'  Lia- 
bility Act,  provides  that  all  persons  engaged  in  operating  machinery 
shall  see  Uiat  all  shall  be  carefully  inspected  and  tested  so  as  to  de- 
tect any  defects,  and  all  scaffolding,  staging  or  other  temporary 
structure  shall  be  constructed  to  bear  four  times  the  maximum  weight 
to  be  sustained  by  said  structure,  and  generally  all  persons  having 
charge  of  any  work  involving  danger  to  any  employee  shall  use  every 
precaution  that  is  practicable  to  use  for  the  protection  of  life  and 
limb.  Section  3  provides  that  any  failure  to  comply  with  the  require- 
ments of  this  act,  the  person  delinquent  shall  upon  conviction  be 
fined  or  imprisoned,  or  both,  and  then  states  that  this  shall  not  affect 
or  lessen  the  civil  liability  of  such  persons  as  the  case  may  be.  Held 
that  the  latter  section  continues  in  force  the  old  rule  that  it  is  a  non- 
delegable duty  of  the  employer  to  furnish  a  reasonably  safe  place  in 
which  the  servant  is  to  work,  and  the  requirements  of  the  act  are  not 
satisfied  with  less  than  continual  vigilance  according  to  the  standard 
of  the  enactment.     (Dickerson  v.  Eastern  &  Western  Lum.  Co.,  281.) 

liaster  and  Senrant — Statutory  Provisions  as  to  Liability  for  Injuries. 

2.  The  Etnployers'  Liability  Act  is  remedial  in  its  character,  and 
should  be  liberally  construed,  and  the  conclusion  is  that  the  act  im- 
poses a  duty  on  the  employer  of  not  only  inaugurating  and  providing 
a  safe  plant  and  appliances,  but  also  the  maintenance  of  the  same 
thereafter.     (Dickerson  v.  Eastern  &  Western  Lum.  Co.,  281.) 

Master  and  Servant— Action  for  Injuries — Snffldency  of  Complaint. 

3.  Where  in  an  action  for  injuries  to  an  employee  in  a  sawmill, 
whose  duties  required  him  to  oil  the  machinery  in  the  different  parts 
of  the  mill,  the  complaint  alleged  that  while  plaintiff  was  so  engaged, 
it  became  necessary  for  him  to  ascend  to  and  cross  over  and  upon  a 
staging  erected  and  maintained  by  defendant  about  nine  feet  above 
the  first  floor  and  near  the  second  floor  of  said  mill,  erected  for  the 
purpose,  among  other  things,  of  enabling  plaintiff  to  perform  his 
duties;  that  while  plaintiff  was  exercising  due  care  and  caution  the 
boards  in  said  staging  broke,  wholly  through  the  negligence  of  de- 
fendant or  its  servants  and  employees,  in  this,  that  said  boards  were 
old,  worn,  defective  and  not  of  sufficient  strength  to  bear  the  weight 
of  plaintiff  and  were  unsuitable  for  the  purposes  used;  that  defendant 
was  negligent  in  maintaining  such  staging,  and  was  further  negligent 
in  failing  to  maintain  a  staging  of  sufficient  strength  to  make  the  same 
reasonably  safe  and  suitable  where  plaintiff  was  to  and  did  perform 
his  duties,  and  was  further  negligent  in  failing  and  neglecting  to  exer- 
cise every  care  and  precaution  practicable  in  safeguarding  the  life 
and  limb  of  plaintiff.  Held  that  the  complaint  stated  facts  to  which 
the  rule  of  law  embodied  in  the  Employers'  Liability  Act  was  ap- 
plicable, and  it  is  not  necessary  to  allege  that  the  action  was  brought 
under  that  particular  act  to  justify  its  application.  (Dickerson  ft 
Eastern  ft  Western  Lum.  Co.,  281.) 
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Master    and    Servant — SnAciency  of    Evidence  in  an    Action   for 
Injorlee. 

4.  In  an  action  for  injuries  to  an  oiler  in  a  sawmill,  in  which 
there  were  two  lines  of  overhead  shafting  runnings  substantially 
parallel  with  each  other,  with  runways  beneath  them  upon  which 
the  oiler  was  required  to  pass  in  the  discharge  of  his  duties,  evidence 
as  to  the  purpose  for  which  boards  were  placed  from  one  runway  to 
the  other  and  as  to  plaintiff's  use  thereof  during  the  three  years 
of  his  employment,  held  sufficient  to  authorize  the  jury  to  find  that 
they  constituted  an  invitation  to  plaintiflP  to  use  them.  (Dickerson 
V.  Eastern  &  Western  Lum.  Co.,  281.) 

Master  and  Servant — ^InstmctionB  to  Jury  in  Action  for  Injuriea. 

5.  Plaintiff  was  injured  by  a  board  in  a  staging  he  used.  The 
court  charged  that,  if  the  defendant  furnished  plaintiff  a  scaffolding 
which  met  the  requirements  of  the  law,  then  the  verdict  should  be 
for  defendant;  that,  if  it  furnished  this  place  for  him,  but  he,  with- 
out its  knowledge,  selected  instead  a  temporary  scaffolding  when  the 
other  permanent  scaffolding  was  furnished  as  the  one  which  he  was 
to  use,  then  he  could  not  recover,  but  that,  if  this  temporary  stag- 
ing was  used  by  him  with  the  knowledge  of  defendant,  and  defend- 
ant knew  that  its  oilers  were  using  it  habitually,  then  it  was  its 
duty  to  put  it  in  the  condition  which  the  law  required  it  to  be  in, 
so  as  to  bear  four  times  the  maximum  weight  to  be  sustained  by 
it;  that,  if  it  failed  to  perform  this  duty  enjoined  upon  it  by  statute, 
it  was  negligent.  Held  that  this  charge  fairly  met  all  the  conditions 
of  the  case  respecting  the  question  whether  the  scaffolding  was 
furnished  by  the  employer  or  not.  (Dickerson  v.  Eastern  &  Western 
Lum.  Co.,  281.) 

Master    and    Servant — ^Injuries    to    Servant— Compensation    Act — 
Acceptance  of  Benefits. 

6.  Where  a  servant  has  taken  advantage  of  the  Workmen's  Com- 
pensation Act  (Laws  1913,  p.  188),  he  cannot  recover  of  his  employer, 
unless  he  brings  himself  within  one  of  the  exceptions  mentioned  in 
the  act.     (Jenkins  v.  Carman  Mfg.  Co.,  448.) 

Master  and  Servant — ^Injnrles  to  Servant— Acceptance  of  Benefits 
Under  Compensation  Act. 

7.  Under  Section  25,  page  206,  Laws  of  1913,  providing  that  if  any 
workman  shall  sustain  an  injury  which  the  Industrial  Accident  Com- 
mission shall  determ-ine  to  have  been  caused  by  failure  of  his  em- 
ployer to  maintain  any  safety  appliance  required  by  statute,  the 
workman  shall  have  the  same  rights  against  the  employer  as  in  case 
of  an  employer  defaulting  in  payments  due  under  the  act,  provided, 
in  case  the  workman  proceeds  againet  the  employer,  he  shall  have  no 
claim  against  the  accident  fund,  where  the  workman  has  applied  to 
the  commission  for  compensation,  he  cannot  bring  an  action  under  the 
Employers'  Liability  Act,  unless  he  shows  that  the  commission  has 
determined  that  the  injury  was  caused  in  whole  or  in  part  by  failure 
to  maintain  the  safety  appliances  required  by  the  Employers'  Act. 
(Jenkins  v.  Carman  Mfg.  Co.,  448.) 

Master  and  Servant— Injuries  to  Servant— Acceptance  of  Benefits 
Under  Compensation  Act— "Deliberate  Intention." 

8.  Under  Section  22,  page  204,  Laws  of  1913,  authoridng  recovery 
by  a  workman  of  his  employer  in  addition  to  any  payment  from  the 
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aeeident  fnnd,  if  the  injury  resnlts  from  deliberate  intention  of  the 
employer  to  produce  injury,  "deliberate  intention"  implies  that  the 
employer  must  have  determined  to  injure  the  employee,  and  mere  care- 
lessness or  negligence,  however  gross,  is  not  sufficient.  (Jenkins  r. 
Carman  Mfg.  Co.,  448.) 

Master  and  Benrant— Duration  of  Employment— Indefinite  Hiring. 

9.  As  a  general  rule,  indefinite  hiring  is  presumed  to  be  a  hir- 
ing at  will  in  the  absence  of  evidence  of  custom  or  of  facts  and  cir- 
cumstances showing  a  contrary  intention  of  the  parties.  (Doolittle 
V.  Pacific  Coast  etc.  Wks.,  498.) 

Master  and  Benrant  —  Duration  of  Employment  —  Bate  and  Mode  of 
Payment. 

10.  While  it  is  generally  held  that  a  hiring  at  so  much  per  day, 
week,  month  or  year  raises  no  presumption  that  the  hiring  was  for 
such  a  period,  yet  the  rate  and  mode  of  payment  are  often  determina- 
tive of  the  period  of  service.  (Doolittle  v.  Pacific  Coast  etc.  Wks., 
498.) 

Master  and  Servant — ^Duration  of  Emplojrment — ^Erldence. 

11.  It  is  competent  for  either  party  to  a  contract  of  hiring  to  show 
the  nHitual  understanding  of  the  parties  in  reference  to  the  duration 
of  the  employment.     (Doolittle  t.  Pacific  Coast  etc.  Wks,  498.) 

Master  and  Serrant— Duration  of  Employment — ^Indefinite  Hiring. 

12.  Unless  the  understanding  of  the  parties  to  a  contract  of  hiring 
was  mutual  that  the  services  were  to  extend  for  a  fixed  and  definite 
period,  it  is  an  indefinite  hiring,  and  is  determinable  at  the  will  of 
either  party.     (Doolittle  v.  Pacific  Coast  etc.  Wks.,  498.) 

Master  and  Servant— Duration  of  Employment — ^Indefinite  Hiring. 

13.  When  from  a  contract  of  hiring  it  is  evident  that  it  was  the 
understanding  of  the  parties  that  the  time  was  to  extend  for  a  certain 
period,  their  understanding,  fairly  inferable  from  the  contract,  will 
control.     (Doolittle  v.  Pacific  Coast  etc.  Wks.,  498.) 

Master  and  Servant — ^Duration  of  Employment — ^Evldence. 

14.  To  show  the  real  understanding  and  intention  of  the  parties  to 
a  contract  of  hiring  respecting  its  duration,  all  the  facts  and  circum- 
stances surrounding  the  parties  and  the  transaction  may  be  shown,  as 
that  the  employee  was  to  the  knowledge  of  the  employer  seeking  a 
permanent  position.     (Doolittle  v.  Pacific  Coast  etc.  Wks.,  498.) 

Master  and  Servant— Duration  of  Employment — ^Evidence. 

15.  Plaintiff,  whose  family  consisted  of  a  wife  and  six  children,  re- 
sided in  Berkeley,  California,  where  he  had  an  apparently  permanent 
position  as  superintendent  of  construction  for  a  safe  company.  De- 
fendant's manager,  who  had  been  associated  with  him  in  business  and 
was  acquainted  with  his  capabilities,  asked  him  to  come  to  Portland 
as  superintendent  of  defendant's  safe  and  vault  works,  and  asked  him 
to  give  the  proposal  his  most  earnest  consideration,  stating  that  he 
knew  it  was  an  important  step  for  a. man  with  a  home  and  family, 
and  that  the  place  would  be  worth  $175  a  month  for  the  first  year, 
$200  the  second  year,  and  that  beyond  that  would  be  entirely  depend- 
ent upon  results.    Later  defendant  submitted  a  formal  proposal,  stat- 
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ing  that  it  was  in  accordance  with  the  manager's  personal  letter,  and 
the  proposal  was  accepted.  Held,  that  a  finding  that  the  employment 
was  for  at  least  two  years  was  warranted.  (Doolittle  v.  Pacific  Coast 
etc.  Wks.,  498.) 

Master  and  Servant — Injuries  to  Servant — ^Actions — Question  for  Jury. 

16.  The  operation  of  a  logging  camp  usually  involves  such  risk  or 
danger  to  the  employees  that  a  court  cannot  say,  as  a  matter  of  law, 
that  the  cause  of  action  for  injuries  from  the  falling  of  a  stub  did  not 
come  within  the  Employers'  Liability  Act  (Laws  1911^  p.  16),  and  it 
was  the  for  jury,  under  proper  instructions,  to  determine  the  matter. 
(Wheeler  v.  Nehalem  Timber  Co.,  506.) 

Master  and  Servant — ^Injuries  to  Servant — ^Assumption  of  Bisk — Oon- 
tribntory  Negligence — Fellow-servants. 

17.  The  Employers'  Liability  Act  eliminates  the  defenses  of  as- 
sumption of  risk,  contributory  negligence,  and  carelessness  of  fellow- 
servants  in  a  case  within  its  provisions.  (Wheeler  v.  Nehalem  Timber 
Co.,  506.) 

Blaster  and  Servant  —  Injuries  to  Servant  —  Actions  —  Questions  for 
Jury. 

18.  In  an  action  for  injuries  to  a  servant  in  a  logging  camp  from 
the  falling  of  a  stub  due  to  the  kindling  of  a  fire  at  its  base  for 
warmth,  evidence  held  to  present  a  question  for  the  jury  whether  the 
kindling  of  the  fire  reasonably  tended  to  promote  the  employer's  busi- 
ness.    (Wheeler  v.  Nehalem  Timber  Co.,  506.) 

See  Appeal  and  Error,  14. 

MEASUBE  OF  DAMAOE& 

See  Appeal  and  Error,  7. 

MENTAL  CAPA0IT7. 

See  Deeds,  10. 

lONISTEBIAL  AOTa 

See  Mandamus,  3. 

MISBEPBESENTATIONa 

See  Corporations,  3. 

See  Fraud,  2-4. 

See  Sales,  1. 

See  Vendor  and  Purchaser,  12. 

MONUMENTS. 

See  Boundaries,  1. 

MOETOAGES 

Mortgages— Attorney's  Fee— Amount. 

1.  Under  a  provision  in  a  mortgage  for  $10,019.60,  which,  together 
with  the  note,  provided  for  the  payment  of  a  reasonable  attorney's 
fee  in  case  of  action  to  collect  the  note  or  suit  to  foreclose,  where  the 
main  litigation  resulting  in  foreclosure  was  pending  but  a  short 
time,  $500  was  a  reasonable  amount  to  be  allowed  as  an  attorney's  fee, 
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but  amount  fixed  at  $200,  when  plaintiff  in  his  brief  statek  that  that 
amount  would  be  satisfactory.  (Stephens  v.  Oregon  Nut  ft  Fruit  Co., 
618.) 

Mortgages — Foreclosure — ^Time. 

2.  Where  a  mortgage  payable  five  years  after  its  date  provided 
thai  on  default  in  the  payment  of  interest  or  in  any  of  its  terms  the 
whole  amount  should  become  due  and  collectable,  a  suit  to  foreclose 
for  arrears  of  interest  for  two  years,  besides  taxes,  in  view  of  the 
mortgagor's  letter  indicating  that  its  ability  to  pay  depended  on  its 
success  in  obtaining  the  money  with  which  to  liquidate,  was  not 
prematurely  commenced.     (Stephens  v.  Oregon  Nut  &  Fruit  Co.,  618.) 

Mortgages  —  Foreclosure  —  Deficiency    Judgment  —  Statute  —  "Mort- 
gagee." 

3.  Under  Section  426,  L.  O.  L.,  providing  that,  when  a  judgment 
is  given  for  the  foreclosure  of  any  mortgage  to  secure  payment  of 
the  balance  of  the  purchase  price  of  real  property,  it  shall  provide 
for  the  sale  of  the  property  to  satisfy  the  judgment,  but  that  the 
"mortgagee"  shall  not  be  entitled  to  a  deficiency  judgment  on  account 
of  such  mortgage,  note  or  obligation  secured  thereby,  plaintiff,  the 
assignee  of  a  note  and  mortgage,  without  notice  that  the  mortgage 
had  been  executed  to  secure  any  part  of  the  purchase  price  of  the 
mortgaged  real  property,  neither  the  note  nor  the  mortgage  contain- 
ing any  statement  to  that  effect  suing  to  foreclose  the  mortgage, 
was  not  entitled  to  any  deficiency  judgment  against  the  makers  of 
the  note.     (Wright  v.  Wimberly,  626.) 

MonoNa 

See  Appeal  and  Error,  21. 

MUNIOIPAL  COBPOBATIONS. 

MunldiMd  Corporations — ^When  Constitution  Should  be  Strictly  Con- 
stmed. 

1.  The  prime  purpose  in  construing  sections  of  the  Constitution  is 
to  ascertain  and  give  effect  to  the  intention  as  expressed  in  the  lan- 
guage used,  yet  where  certain  sections  are  designed  to  crant  attri- 
butes of  sovereignty  to  specified  local  subdivisions,  thereby  limiting 
the  power  of  the  legislature,  it  should  then  be  strictly  construed. 
(State  ex  rel.  v.  Port  of  Astoria,  1.) 

Municipal  Corporations — ^Distinction  Between  Municipalities. 

2.  Under  Article  XI,  Section  2,  of  the  Constitution  as  amended  in 
1906  (adopted  by  the  people  June  4,  1906,  and  went  into  effect  June 
25,  1906),  the  legislature  is  prohibited  from  creating  any  corporation 
by  a  special  law,  but  same  may  be  formed  under  general  laws,  and  the 
legislature  is  also  prohibited  from  enacting,  amending  or  repealing 
the  charter  or  act  incorporating  any  municipality,  city  or  town, 
but  the  legal  voters  of  every  city  and  town  may  enact  and  amend 
their  municipal  charter,  subject,  however,  to  the  Constitution  and  laws 
of  the  state.  Article  IV,  Section  la,  of  the  Constitution  provides  that 
initiative  and  referendum  powers  reserved  to  the  people  are  reserved 
to  the  legal  voters  of  every  municipality  and  district  as  to  all  munici- 
pal legislation,  and  the  manner  of  exercising  such  powers  shall  be  pre- 
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■cribed  by  general  lawi,  but  cities  and  towns  may  provide  for  the 
manner  of  exercising  the  initiative  and  referendum  powers  as  to  their 
municipal  legislation.  Held  that  the  constitutional  provisions  are  not 
confined  in  its  operation  to  cities  and  towns,  but  that  the  term  "muni- 
cipality" includes  municipal  institutions  other  than  cities  and  towns 
within  the  purview  of  the  Constitution.  (State  ex  rel.  t.  Port  of 
Astoria,  1.) 

Municipal  Corporatloiui — Organization  and  Nature  of  Ports. 

3.  Under  Section  6114,  L.  O.  L.,  (Laws  1909,  p.  78),  ports  may  be 
incorporated  and  permitted  to  exercise  some  of  the  functions  of  a 
municipal  government,  having  power  to  make,  modify,  change  or 
abolish  rules  and  regulations  for  the  use  and  navigation  in  harbors  or 
rivers  or  the  placing  of  obstructions  therein,  or  the  removal  of  ob- 
structions therefrom  as  it  may  deem  necessary,  and  such  rules  and 
regulations  may  be  enforced  by  fines  and  penalties,  any  port  so  or- 
ganized is  a  municipal  corporation  within  the  meaning  of  Article  IT, 
Section  la,  and  Article  XL,  Section  2,  of  the  Constitution.  (State 
ex  rel.  ▼.  Port  of- Astoria,  1.) 

Municipal  Oorporations — ^Intramnral  and  Eztramnral  Powers  Defined. 

4.  When  legal  voters  of  a  municipal  corporation,  enact  legislation 
that  operates  only  within  the  corporate  limits,  such  voters  are  then 
exercising  intramural  authority,  but  when  they  attempt  to  exercise 
authority  beyond  the  limits  of  such  municipality,  they  are  then  using 
an  extramural  power.     (State  ex  reL  v.  Port  of  Astoria,  1.) 

Municipal  Oorporatiima— Bi£(lit  to  Exercise  the  Initiatlye  and  Bef  eren- 
dum  Powers. 

5.  Article  lY,  Section  la,  of  the  Constitution  expressly  empowers 
the  legal  voters  of  cities  and  towns  the  right  and  manner  of  exercising 
the  initiative  and  referendum  powers  as  to  all  local  matters,  and  by 
Article  XI,  Section  2,  they  are  empowered  to  enact  and  amend  their 
own  municipal  charters.  Subject  to  the  Constitution  and  the  general 
laws  of  the  state,  a  city  or  town  is  not  entitled  to  assume  or  attempt 
extramural  authority,  unless  the  right  to  exercise  it  has  been  granted 
by  the  legislature  or  by  legislation  initiated  by  the  people  of  the  whole 
state,  the  provisions  of  the  Constitution  only  applying  to  intramural 
powers.     (State  ex  rel.  v.  Port  of  Astoria,  1.) 

Municipal  Corporations  —  Powers  of  Electors  to  Enact  and  Amend 
Charters. 

6.  Under  Sections  6114-6125,  L.  0.  L.,  a  port  was  incorporated, 
and  after  the  amendment  to  Section  6121,  L.  O.  L.  (Laws  1915,  p.  62), 
authorizing  and  permitting  ports  to  acquire,  charter,  own  and  operate 
steamboats,  vessels  and  other  water  crafts  for  the  transportation  of 
freight  and  passengers  for  hire,  attempted  to  exercise  the  powers  con- 
ferred thereby  without  the  same  having  been  referred  to  or  accepted 
by  the  legal  voters  of  the  port.  Article  XI,  Section  2,  of  the  Consti- 
tution declares  that  corporations  may  be  formed  under  the  general  law 
but  shall  not  be  created  by  special  laws;  that  the  legislature  shall 
not  enact,  amend  or  repeal  any  charter  or  act  incorporating  any  muni- 
cipality, city  or  town,  such  authority  being  granted  to  the  legal  vot- 
ers of  every  city  and  town,  subject  to  the  Constitution  and  the  crim- 
inal laws  of  the  state.  Article  IV,  Section  la,  of  the  Constitution 
declares  that    the   initiative  and    referendum  powers  reserved  to  the 
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people  are  also  reserved  to  the  legal  voters  of  every  municipality  and 
dislTict,  ai  to  all  local,  special  and  municipal  legislation,  and  the  man- 
ner of  exercising  such  powers  shall  be  prescribed  by  general  laws, 
except  that  cities  and  towns  may  provide  the  manner  of  exercising  the 
initiative  and  referendum  as  to  their  municipal  legislation.  Held,  that 
by  reason  of  the  two  constitutional  provisions,  the  legislature,  if  not 
prevented  from  amending  or  repealing  laws  heretofore  passed  relating 
to  any  municipalityj  other  than  cities  and  towns,  therefore  a  port 
having  been  established  under  a  general  law  of  the  legislature,  may 
exercise  the  powers  conferred  by  the  act  amending  Section  6121, 
L.  O.  L.  (Laws  1915,  p.  62),  aJthough  the  amendment  was  not  adopted 
by  the  legal  voters  of  such  port.     (State  ex  rel.  v.  Port  of  Astoria,  1.) 

Municipal  Oorporations— Power  to  Enact  Emergency  Ordinances. 

7.  Article  lY,  Section  1,  of  the  Constitution  declares  that  a 
referendum  may  be  ordered,  except  as  to  laws  necessary  for  the 
immediate  preservation  of  the  public  peace,  health  or  safety,  and 
Article  IV,  Section  la,  provides  that  the  referendum  powers  reserved 
to  the  people  by  the  Constitution  are  further  reserved  to  the  legal 
voters  of  every  municipality  as  to  all  municipal  legislation,  taken  in 
connection  and  construed  with  Section  3481,  L.  O.  L.,  that  was 
passed  for  the  purpose  of  carrying  above  constitutional  provisions 
into  effect,  authorizes  emergency  ordinances,  and  in  view  of  Sections 
47,  48,  of  the  Portland  City  Charter,  permitting  the  enactment  of 
emergency  ordinances,  the  city  had  power  to  enact  emergency 
ordinances.     (Thielke  v.  Albee,  48.) 

Ifonicipal   Ooxporation^— Validity   of   Ordinance   Begnlating   Motor 
Bnsee. 

8.  An  ordinance  requiring  every  person  operating  a  jitney  bus 
to  obtain  a  city  license  is  not  unconstitutional  and  void,  because  it 
requires  such  person  to  first  apply  for  and  secure  a  certificate  from 
the  department  of  public  utilities,  neither  is  it  invalid  as  vesting 
the  commissioner  with  unreasonable  and  arbitrary  power  of  issuing 
or  refusing  such  certificate,  thereby  preventing  one  from  securing 
such  license,  for  such  ordinance  provides  the  right  of  appeal  from 
any  unjust  action  on  the  part  of  the  commissioner.  (Thielke  t. 
Albee,  48.) 

Monlcipal  OorporatlonB — Beasonableness  of  Olassiflcation  of  Jitney 
Bos  Ordinance. 

9.  An  ordinance  is  not  invalid  as  being  unlawfully  discriminatory, 
licensing  and  regulating  the  operation  of  jitney  buses,  and  excluding 
from  its  operation  railroad  cars,  street-cars,  automobiles  used  ex- 
clusively as  sight-seeing  cars,  hotel  buses  and  taxi-cabs.  Jitney 
buses  held  to  represent  a  new  class  of  comnfon  carriers,  and  being 
in  a  class  entirely  distinct  from  those  excepted,  the  classification  is 
therefore  not  unreasonable.     (Thielke  v.  Albee,  48.) 

Municipal   Corporations  —  Removal    of    Patrolman    by   Commission 
Within  Period  of  Probation. 

10.  Section  313  of  the  Portland  City  Charter  provides  for  an  ex- 
amination of  new  candidates  for  positions  in  the  various  departments 
of  a  city,  and  permits  the  civU  service  commission  to  establish  a  rule 
fixing  the  period  of  probation,  and  further  provides  for  the  protection 
of  persons  who  have  been  in  such  service  for  the  period  of  six  years 
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immediately  preceding  the  taking  effect  of  the  charter,  provided  luch 
appointee  should,  within  30  days  after  the  charter  had  gone  into 
effect,  make  satisfactory  proof  of  said  service,  he  should  be  certified 
by  the  civil  service  commission  as  eligible  to  appointment  and  be 
forthwith  appointed,  and  while  Section  317  of  the  charter  declares 
that  the  person  so  appointed  could  not  be  discharged  without  a  hear- 
ing, if  he  demanded  such  hearing  seasonably,  held  that  plaintiff  hav- 
ing voluntarily  resided,  and  thereby  severing  his  official  relations 
with  the  city  for  a  period  of  three  years,  could  not  after  examination 
and  reappointment  as  an  officer  of  the  police  department  of  defendant 
avail  himself  of  the  temporary  rule  set  forth  in  Section  313  of  the 
charter,  authorizing  the  appointment  of  persons  who  had  previously 
served  for  six  years^  without  examination,  which  by  its  own  terms 
became  inoperative  30  days  after  the  taking  effect  of  the  charter  and 
the  appointment  of  the  civil  service  commission,  he  must  come  under 
the  same  rule  as  a  new  applicant  and  for  the  period  of  probation; 
hence  his  removal  without  a  hearing  was  not  improper  or  in  violation 
of  Section  317  of  the  charier.     (Kay  v.  Portland,  146.) 

Mnnidpal  OorporatioBB — Control  of  Streets— ''Public  Utility  Vehicle.'* 

11.  A  city  ordinance  providing  that  "public  utility  vehicles"  shall 
not  be  operated  within  the  corporate  limits  except  under  or  by  virtue 
of  a  franchise,  and  defining  such  vehicle  as  any  auto  car,  auto  bus, 
jitney,  omnibus,  automobile,  taxicab  or  other  vehicle  run  on  the 
streets  of  such  city  to  or  from  a  point  within  or  without  the  city 
over  any  particular  route  for  the  transportation  of  passengers  for 
hire  or  fares,  but  excluding  from  the  operation  and  effect  of  said 
ordinance,  railroad  cars,  street  railway  cars  and  hotel  buses,  also 
automobiles,  taxicabs  used  exclusively  as  sight-seeing  cars,  and  car- 
riages, is  not  invalid  or  void^  as  such  classification  in  an  ordinance  is 
not  discriminatory.     (Cummins  v.  Jones,  276.) 

Municipal  Corporations— Control  of  Streets  by  City. 

12.  No  citizen  has  the  right  to  use  the  streets  of  a  city  for  the 
prosecution  of  his  private  business,  and  any  attempted  use  for  that 
purpose  may  either  be  prohibited  or  regulated  as  the  municipality 
may  deem  best  for  the  public  good;  hence  a  city  may,  by  ordinance, 
prohibit  the  operation  of  public  utility  vehicles  as  jitney  buses  ou 
its  streets.     (Cummins  v.  Jones,  276.) 

Municipal  Corporations— Municipal  Charters— Judicial  Notice. 

13.  It  was  error  to  strike  out  two  sections  of  the  city  charter  set 
out  in  the  original  complaint,  as  Section  90,  L.  0.  L.,  providing  that, 
in  pleading  an  ordinance  of  a  city  or  town,  it  shall  be  sufficient  to 
plead  the  title  and  date  of  approval,  and  the  court  shall  then  take 
judicial  notice  thereof,  does  not  provide  an  exclusive  rule  of  pleading, 
nor  deprive  the  pleader  of  the  right  to  state  the  provisions  of  either 
a  charter  or  ordinance  about  which  a  question  is  raised.  (Chan  Sing 
V.  Astoria,  411.) 

Municipal  CorporationB— Power  to  Pass  Ordinances — Charter. 

14.  A  city's  charter  is  the  limit  of  its  prerogative,  and  its  authority 
to  pass  an  ordinance  must  be  expressed  or  necessarily  implied.  (Chan 
Sing  V.  Astoria,  411.) 

Municipal  Corporations — ^Police  Power. 

15.  The  reasonableness  of  an  ordinance  under  the  police  power  is 
a  question  for  the  courts.     (Chan  Sing  v.  Astoria,  411.) 
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Mniilcipal  OoiporatlcmB — Taxation— Legislative  Power  —  Amendment 
of  Charter. 

16.  Under  a  town  charter  (Sp.  Laws  1893,  p.  253,  S  50,  Art.  I),  pro- 
viding that  the  common  conncil  might  levy  and  collect  taxes  not  to 
exceed  one  half  of  1  per  cent,  except  as  otherwise  provided  in  the  act, 
upon  all  real  and  personal  property,  an  amendment  by  the  common 
council  "to  levy,  assess  and  collect  taxes  not  to  exceed  (1)  per  cent 
except  as  otherwise  provided  and  ect,"  was  so  indefinite  as  to  be  un- 
enforceable without  inserting  after  the  words  "except  as  otherwise 
provided,"  the  clause,  "in  this  charter,"  and  further  excluding  the 
word  and  abbreviation  "and  ect";  and  hence  was  too  vague  and 
doubtful  to  authorize  a  levy  of  taxes  beyond  the  original  charter 
limitation.     (Stevens  v.  Taylor,  424.) 

Mnnidpal  Oorporationa — Sidewalks— Duty  to  Maintain. 

17.  In  the  absence  of  statute^  a  city  is  liable  to  a  person  injured 
upon  a  defective  walk,  the  repair  of  which  it  is  incumbent  upon  the 
city  to  keep  up,  if  the  city  has  the  means  of  performing  that  duty 
or  is  granted  the  right  of  taxation  to  perform  it.  (Humphry  v. 
Portland,  430.) 

Monlcipal  Corporations  —  Injuries  to  Persons  on  Street  —  Liability  of 
Miinlclpallt7^"Govemmental  Duty." 

18.  Though  the  Portland  City  charter  required  the  city  engineer  to 
compel  abutting  owners  to  keep  sidewalks  in  repair,  that  duty  is  a 
governmental  rather  than  a  corporate  duty,  the  sidewalks  as  part  of 
the  highway  being  opened  and  improved  for  the  benefit  of  all  the 
public,  so  that  the  city  is  not,  on  the  engineer's  default,  liable  under 
the  rule  of  respondeat  9wperior.     (Humphry  v.  Portland,  430.) 

Municipal  Corporations — Sidewalks — ^Llabillty  of  Engineer. 

19.  As  the  Portland  City  charter  imposed  on  the  city  engineer  the 
duty  of  notifying  abutting  owners  to  repair  defective  walks  to  file  an 
affidavit  with  the  auditor,  who  should  thereupon  mail  notice  to  the 
owner,  and  to  make  repairs  in  case  of  the  owner's  default,  the  city 
engineer,  though  he  posted  notice  is  liable  for  injuries  caused  by  a 
defective  sidewalk,  where  the  owner  having  defaulted,  never  having 
received  notice  by  mail,  though  there  was  no  money  available  for 
repair  of  the  sidewalk;  as  in  such  case  he  might  have  discontinued 
the  use  of  the  street.     (Humphry  v.  Portland,  430.) 

Mnnlcipal  Corporations— Defective  Sidewalks. 

20.  Failure  of  city  auditor  to  mail  a  notice  to  an  abutting  owner 
of  the  defective  condition  of  a  sidewalk  in  front  of  her  premises  as 
required  by  city  charter  relieves  her  from  liability  for  resulting  in- 
juries to  a  pedestrian.     (Humphry  v.  Portland,  430.) 

Municipal  Corpcvations— Charters — Construction. 

21.  Section  3223,  L.  O.  L.,  declares  that  no  ordinance  or  resolution 
granting  a  franchise  shall  be  passed  on  the  day  of  its  introduction, 
nor  within  five  days  thereafter,  nor  at  any  other  than  a  regular  meet- 
ing. Section  3229  declares  that  common  councils  shall  have  power 
to  fix  the  maximum  rates  for  gas,  and  no  city  shall  deprive  itself 
of  the  right  through  its  common  council  of  adjusting  any  such  rates. 
Both  sections  are  part  of  Laws  of  1893,  page  119,  entitled  "An  act  for 

79  Or.--47 
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a  general  law  for  the  incorporation  of  cities  and  towns/'  which  in 
other  sections  declares  that  municipal  corporations  now  existing  or 
thereafter  organized  under  the  act  shall  be  bodies  politic,  with  such 
privileges  and  powers  as  may  be  conferred  by  laws  duly  enacted. 
The  City  of  Albany  was  already  existing  in  1893.  8peciid  Laws  of 
1901,  page  312,  under  which  it  was  incorporated,  provides,  in  section 
29,  that  the  council  may  adopt  rules  for  the  government  of  its  mem- 
bers and  proceedings,  that  it  must  keep  a  journal,  and  that  the  ayes 
and  nays  shall  be  taken  on  demand  of  members.  Held  that,  in  view 
of  the  restrictions  of  the  title  of  Laws  of  1893,  it  was  not  intended 
to  apply  and  limit  the  powers  of  existing  municipal  corporations,  and 
hence  the  council  of  the  City  of  Albany  might  grant  a  gas  franchise 
at  the  meeting  at  which  the  measure  was  introduced  causing  it  to  be 
read  three  times  and  put  on  final  passage.  (Albany  v.  McGoldrick, 
462.) 

Mnnlcipfll  Corporations— Charter— Powen. 

22.  Special  Laws  of  1903,  page  767,  amending  the  charter  of  Al- 
bany (Sp.  Laws  1901,  p.  307),  in  Section  11,  subdivision  1,  authorizes 
the  city  to  provide  for  lighting  the  same  with  gas  and  the  council 
to  grant  a  private  corporation  a  franchise  for  such  purpose  upon  such 
terms  as  may  be  just;  hence  the  council  of  the  City  of  Albany  might 
grant  a  franchise  to  persons  agreeing  to  erect  and  equip  a  gai  plant. 
(Albany  v.  McGoldrick,  462.) 

See  Constitutional  Law,  13. 

Injuries  to  Persons  on  Streets. 

See     Municipal  Corporations,  IS. 

MlSaiJOENOB. 

Negligence— When  Doctrine  of  Comparatlye  Negligence  is  Beeognised. 

1.  In  this  state  the  doctrine  of  comparative  negligence  is  not  rec- 
ognized, except  in  cases  where  the  relation  of  employer  and  em- 
ployee exists,  and  as  such  relation  was  not  maintained  in  the  case 
at  bar,  no  error  was  committed  in  modifying  the  first  requested 
instruction.     (McGilchrist  v.  Portland  E.  &  E.  Ry.  Co.,  91.) 

Negligence— Disputed  Questions  of  Fact  are  Questions  for  the  Jury. 

2.  When  the  facts  are  such  that  reasonable  men  may  differ  as  to 
whether  there  was  negligence,  it  is  for  the  jury  to  decide.  (Gibson 
V.  Payne,   101.) 

Negligence— Instructions  as  to  Carelessness  Contributing  to  Injury. 

3.  In  an  employee's  action  for  injuries  under  the  Employers'  Lia- 
bility Act,  the  refusal  of  an  instruction  that  it  was  the  duty  of  an 
employee,  when  doing  such  work  as  plaintiff  was  doing  at  the  time 
he  was  injured,  to  exercise  reasonable  care  and  caution  to  avoid 
danger  and  injury  to  himself  and  to  use  reasonable  care  and  caution 
on  looking  and  observing  where  he  walked  or  moved,  was  not  error; 
the  court  having  charged  in  accordance  with  the  statute  that  one 
was  not  barred  from  recovering  compensation  because  guilty  of 
carelessness  contributing  to  his  own  injury,  but  that  the  fault  of 
each  party  was  to  be  considered  and  the  damage  apportionately 
adjusted.     (Dickerson  r.  Eastern  ft  Western  Lum.  Co.,  281.) 
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Negligence— Panonal  Injuries— Liability  of  Elevator  Manufacturer. 

4.  The  manufacturer  of  an  elevator  was  liable  to  one  injured  bj 
reason  of  defects  while  riding  thereon  after  delivery  to  the  purchaser 
only  if  such  elevator  was  defective  in  original  construction  or  instal- 
lation.    (Bamford  t.  Van  Emon  Elevator  Co.,  395.) 

Negligence  —  Penonal  Injuries  Against  Elevator  Manufacturer  —  In- 
struction— Propriety  Under  Pleading. 

5.  In  suit  by  a  passenger  on  an  elevator  against  the  elevator 
manufacturer,  where  the  plaintiff  alleged  that  at  the  time  of  the  acci- 
dent the  elevator  was  defective,  and  that  it  was  negligently  operated 
by  the  manufacturer's  servant  in  charge,  there  being  no  dispute  but 
that,  as  between  the  owner  of  the  building  and  the  elevator  company, 
the  apparatus  had  been  completed  and  accepted  before  the  accident, 
and  was  being  used  by  the  tenant  for  its  own  purposes,  the  court 
properly  excluded  faulty  construction  as  an  element  of  the  liability  of 
the  elevator  company.     (Bamford  v.  Van  Emon  Elevator  Co.,  395.) 

Negligence — ^Personal  Injuries — Elevator— Uability  of  Manufacturer. 

6.  An  elevator  company  whose  elevator  had  been  completed  and 
accepted  and  was  being  used  by  the  tenant  of  the  building  for  its  own 
purposes  before  a  passenger  was  injured  thereon  by  reason  of  defects 
arising  after  acceptance  was  not  liable  for  such  injuries.  (Bamford 
V.  Van  Emon  Elevator  Co.,  395.) 

Negligence— Injuries  on  Elevator — ^Action — ^Instruction. 

7.  In  an  action  for  injuries  against  an  elevator  company  which 
installed  an  elevator  in  a  building,  and  thereafter,  by  contract  with 
the  tenant,  became  responsible  for  the  operation  of  the  car,  an  in- 
struction that,  if  the  jury  found  that  the  accident  was  not  caused  by 
the  act  of  its  employee  or  the  operator  of  the  elevator,  verdict  should 
be  for  the  elevator  company,  was  proper  as  fairly  submitting  the 
issue  against  the  company  on  the  only  fault  imputable  to  it  under  the 
evidence  that  the  elevator  had  been  accepted  by  the  tenant  before 
the  accident  and  the  pleadings  that  the  accident  was  caused  by  the 
lack  of  skill  of  the  elevator  company's  operator.  (Bamford  v.  Van 
Emon  Elevator  Co.,  395.) 

Neglig^ce — ^Injuries  on  Elevator— Action— Instruction. 

8.  In  an  action  against  an  elevator  company  which  installed  an 
elevator  for  injuries  to  a  passenger  after  acceptance  of  the  apparatus 
by  the  tenant  of  the  building,  the  company  having  contracted  to  oper- 
ate the  elevator,  where  the  evidence  was  undisputed  that  the  elevator 
had  been  accepted  by  the  tenant  before  the  accident  and  was  being 
used  for  its  own  purposes,  while  the  plaintiff  pleaded  that  the  acci- 
dent was  caused  by  the  negligence  of  the  elevator  company's  operator, 
instructions  that  such  company  was  not  responsible  for  defects  in  the 
ways,  means,  tools  or  appliances  used  by  its  cniployee  in  operating 
the  elevator  were  proper.     (Bamford  v.  Van  Emon  Elevator  Co.,  395.) 

Negligence— Contributory  Negligence— Burden  of  Proof. 

9.  Contributory  negligence  and  plaintiff's  failure  to  utilize  the 
last  clear  chance  to  avoid  injury  are  affirmative  defenses,  which  de- 
fendant must  plead  and  prove.     (Sanders  v.  Taber,  522.) 
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Negligence— Imputed  Negligence. 

10.  The  negligence  of  the  driver  of  a  motorcycle  is  not  imputed  to 
hii  invited  guest  who  was  riding  on  the  rear  seat  thereof.  (Sanderi 
V.  Taber,  522.) 

Negligence— Actions — ^Admissibility  of  Evidence — Sabseqneat  Condi- 
tions. 

• 

11.  In  an  action  for  causing  death,  subsequent  changes  or  repairs 
cannot  be  proved  to  show  antecedent  negligence,  but,  where  the  jury 
have  viewed  the  premises,  evidence  of  any  alteration  since  the  injury 
is  admisible.     (Strickler  v.  Portland  By.,  L.  ft  P.  Co.,  526.) 

See  Carriers,  2,  4,  5. 
See  Judgment,  3. 
See  Weapons,  1-3,  5. 

NB(K>TIABLE  IN8TBX7MENT8. 

See  Bills  and  Notes. 

NEW  TBIAIi. 

New  Trial — Error  of  Law  at  Trial  as  Qronnds  Therefor. 

1.  Section  548,  L.  O.  L.,  provides  that  an  order  setting  aside  a 
judgment  and  granting  a  new  trial,  for  the  purpose  of  being  reviewed, 
shall  be  deemed  a  judgment  or  decree.  The  trial  court  has  the  right, 
where  an  error  has  been  committed  that  is  so  prejudicial  to  the  de- 
feated party  that  on  appeal  the  judgment  or  decree  would  be  reversed, 
to  correct  the  error  by  setting  the  judgment  aside  and  grant  a  new 
trial  either  sua  sponte  or  on  motion.     (Brewster  v.  Springer,  88.) 

New  Trial — Qrounds — ^Nominal  Damages. 

2.  As  a  general  rule,  a  new  trial  will  not  be  granted  to  enable  A 
party  to  recover  nominal  damages.     (Bainier  v.  Masters,  534.) 

See  Appeal  and  Error,  21. 

NOMINAL  DAMAOB8. 

See  Damages,  5,  6. 
See  New  Trial,  2. 

NONSUIT. 

See  Dismissal  and  Nonsuit. 

NOTICE. 

See  Appeal  and  Error,  16,  17,  30. 

See  Bills  and  Notes,  2-4. 

See  Dedication,  10. 

See  Mandamus,  6. 

See  Turnpikes  and  Toll  Beads,  1, 

See  Vendor  and  Purchaser,  11. 

OBJEOnONB. 

See  Appeal  and  Error,  8,  12. 
See  Equity,  L 
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OFFICERS  AND  EMPIiOYEBBL 

See  Corporations,  2. 

OPTION. 

See  Vendor  and  Purchaser,  9-11. 

OBBINANCE& 

See  Constitutional  Law,  6,  8. 
See  Municipal  Corporations. 

OBEQON  OAflOBS. 

Applied,  AnnroYed,  Cited,  Dtotlngnialied,  FoUowed  and  OYetruled  in 
tliifl  Volume. 

See  Table  in  Front  of  this  Volume. 

OBE€K>N  OITT,  CHABTEB  OF. 

See  Cummins  v.  Jones,  276. 

OREGON  CONSTITUTION. 
Cited  and  Constnied  in  this  Volume. 
See  Table  in  Front  of  this  Volume. 

OBEQON  STATUTB& 

Cited  and  Constraed  in  fhla  Volume. 

See  Tables  (Code  and  Session  Laws)  in  Front  of  this  Volume. 

PARTIES. 

See  Insurance,  6. 


Partnenhip— Liability  on  Note— Partner  not  a  Slgnatonr. 

1.  A  member  of  a  firm  which  bought  an  automobile,  who  did  not 
sign  the  note  given  by  his  partner  for  part  of  the  price,  was'  not 
liable  on  the  note,  the  signing  partner  being  alone  liable  thereon^ 
(Logan  y.  Parson,  381.) 

Partnerahlp— Suit  Between  Partnen  Prior  to  Diraolntion. 

2.  An  action  at  law  will  not  lie  between  partners  upon  a  claim 
growing  out  of  the  partnership  transactions  until  the  partnership 
business  is  wound  up  and  the  accounts  finally  settled,  since  until  an 
accounting  is  had  it  cannot  be  known,  but  that  plaintiff  may  be 
liable  to  refund  more  than  he  claims  in  the  particular  transaction. 
(Li  Sai  Cheuk  y.  Lee  Lung,  5630' 

Partnership — Suit  Against  Partner  by  Firm's  Assignee. 

3.  Where  a  partnership  assigns  for  collection  its  account  against 
a  member  of  the  firm,  the  assignment  not  depriving  the  firm  of  a 
beneficial  interest  in  the  account,  the  assignee  cannot  sue  the  partner 
owing  the  account,  under  the  rule  that  an  action  at  law  will  not  lie 
between  partners  upon  a  claim  growing  out  of  partnership  transae- 
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tiong  until  the  baginess  is  wound  up  and  accounts  settled.     (Li  Sai 
Cheuk  v.  Lee  Lung,  563.) 

Partnenaiip-nAccoiinting— Ck>ndltioiiB  Precedent— Bestoration  of  Ckm- 
'     alderatioii. 

4.  Where  plaintiff  claimed  that  a  partnership  existed  between  her 
deceased  husband  and  defendant,  which  defendant  denies,  a  sum 
paid  by  defendant  to  plaintiff  for  her  interest  in  the  partnership  must 
be  returned  as  a  condition  precedent  to  a  suit  for  accounting,  based 
on  the  existence  of  the  partnership.    (Hadley  y.  Hadley,  673.) 

PASSEKQEBa 

See  Carriers,  1-4,  6,  7,  8. 

PATENT. 

See  Public  Lands,  2. 

PEBSONAL  INJUBIES. 

See  Appeal  and  Error,  14,  15,  29. 
See  Carriers,  1-3,  4,  8. 
See  Constitutional  Law,  13. 
See  Master  and  Servant,  1-8,  13-15,  16-18. 
See  Municipal  Corporations,  17-20. 
.See  Negligence,  3-10. 
See  Trial,  2,  5. 

PLCABINO. 

Pleading— In  Alleging  Fraud  Facti  and  not  Oondnsiona  must  be 
SUted. 

1.  In  a  suit  to  enjoin  the  collection  of  an  irrigation  tax  levied 
and  assessed  on  lands  owned  by  plaintiff,  it  is  not  sufficient  for  the 
complaint  to  state  that  the  assessment  was  fraudulent,  but  it  is 
incumbent  upon  plaintiff  to  allege  the  facts  upon  which  such  fraud 
is  based,  and  not  mere  conclusions,  for  fraud  is  never  presumed. 
(Cannon  v.  Hood  River  Irr.  Dist.,  71.) 

Pleading— Departnre  in  Reply  from  Primary  Pleading. 

2.  To  enable  one  to  enforce  an  executory  contract  for  the  sale  of 
real  property  he  must  allege  and  prove  full  performance  of  the  things 
to  be  done  by  him  or  a  waiver  thereof  by  the  other  party,  and  it  is  not 
sufficient  to  allege  in  his  primary  pleading  a  general  performance, 
and,  when  such  8]^egation  is  denied  by  the  answer,  to  set  up  a  waiver 
in  his  reply.     (Decker  v.  Jordan,  109.) 

Pleading — Oomplaint— Admissions  so  as  to  Preclude  Attack. 

3.  Where  in  a  suit  to  enjoin  an  execution  sale  the  complaint  refers 
to  the  judgment  recovered  by  defendant  against  the  husband  of  plain- 
tiff as  a  "pretended"  one,  and  in  the  reply  plaintiff  denies  the  allegations 
of  the  answer  as  to  the  facts  on  which  the  judgment  was  obtained, 
defendant  cannot  claim  that  the  judgment  was  admitted  to  have  been 
"duly  rendered"  so  as  to  preclude  an  attack  by  plaintiff  thereon. 
(Barnes  v.  Spencer,  205) 

Pleading— Sufficiency  of  Answer— "Except  as  Hereinafter  Stated." 

4.  Where  defendant  files  an  answer  stating,  "Except  as  hereinafter 
admitted,  stated,  or  qualified,  the  defendant  denies  each  and  every 
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allegation  within  the  amended  complaint  of  the  plaintiffs  contained/' 
snch  answer  amounts  to  a  complete  traverse,  unless  the  new  matter 
stated  by  the  defendant  makes  a  case  for  the  plaintiffs.  (Luedde- 
mann  v.  Budolf,  249.) 

Pleading — 0<mclii8loii8. 

5.  The  allegations  of  such  petition  amounted  to  a  mere  conclusion 
of  law.     (Canute  y.  Weinberger,  342.) 

Pleading— OondnsioiiB. 

6.  A  complaint,  alleging  that  the  mayor  and  councUmen  of  a  city 
agreed  to  pay  the  fee  of  the  attorney  acting  for  the  plaintiff  in  an 
action  to  test  the  validity  of  tne  incorporation  of  the  city,  and 
alleging  that  the  agreement  was  illegal,  is  insufficient  to  show  a 
cause  of  action;  the  statement  that  the  contract  was  illegal  being 
a  mere  conclusion  of  law.     (Cone  v.  Gilmore,  349.) 

Pleading— Discretion  of  Court— Trial  Amendment. 

7.  Under  Section  102,  L.  O.  L.,  permitting  the  court  to  allow 
amendments  to  the  pleadings  at  any  time  before  the  cause  is  sub- 
mitted, the  trial  court's  refusal  of  an  amendment  to  the  complaint 
after  argument  was  not  an  abuse  of  its  discretion,  where  all  the  cir- 
cumstances of  the  accident  to  the  plaintiff,  a  passenger,  appeared  to 
have  been  explained  to  the  jury  as  the  pleading  then  was.  (Johnson 
V.  Portland  By.,  L.  ft  P.  Co.,  403.) 


Pleading— IflsneB—Admiesions. 

S.  In  a  suit  for  specific  performance  of  a  contract  to  purchase 
land,  where  the  contract,  signed  by  all  parties,  recited  that  plaintiffs 
were  owners,  title  was  admitted,  and  no  other  proof  was  necessary. 
(Larrabee  v.  Bjorkman,  467.) 

Pleading— Oonstmctlon  After  Verdict. 

9.  After  verdict,  the  pleadings  will  be  construed  most  strongly 
against  the  defeated  pleader.     (Bainier  v.  Masters,  634.) 

Pleading— Meritorions  Defense— General  Denial. 

10.  A  general  denial  is  a  complete  defense,  unless  inconsistent  with 
the  subsequent  affirmative  allegations  of  the  answer.  (Li  Sai  Cheuk 
V.  Lee  Lung,  563.) 

Pleading— Judgment  on  Pleadings. 

11.  Under  Section  6480,  L.  O.  L.,  providing  that  no  tolls  shall  be 
collected  for  travel  unless  a  signboard  be  posted  at  each  gate  in  full 
view  of  the  travel  on  the  road,  with  rates  of  toll  plainly  printed  or 
written  thereon,  in  an  action  to  recover  tolls,  where  the  answer  denies 
that  the  plaintiffs  kept  posted  a  signboard  giving  rates  of  toll,  plain- 
tiffs are  not  entitled  to  judgment  on  the  pleadings.  (Boyer  y.  Burton, 
662.) 

See  Contract,  3. 
See  Damages,  2,  6. 
See  Ejectment,  1. 
See  Equity,  2-5. 
8e^  Insurance,  3,  7* 
See  Judgment,  2,  8« 
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8ee  Master  and  Servant,  3. 

See  Negligence,  5. 

See  Specific  Performance,  2, 

See  Statute  of  Frauds,  2. 

See  Waters  and  Watercourses,  2. 

POLIOE. 

See  Municipal  Corporations,  10. 

POUOE  POWER. 

See  Constitutional  Law,  4,  12. 

See  Pood,  1,  2. 

See  Municipal  Corporations,  15. 

PORTIANB,  OHABTEB  OP. 

See  Humphry  v.  Portland,  430. 

See  Kay  y.  Portland,  146. 

See  Sterritt  &  Oberle  Packing  Co.  y.  Portland,  200. 

POBTa 
OTgaaiiatlon  and  Nature  of. 

See  Municipal  Corporations,  8. 

Power  of  Electors  to  Enact  and  Amend  Charter. 
See  Municipal  Corporations,  6. 

POWER  OF  ATTORNEY. 

See  Insurance,  5. 

PRESUMPTION. 

See  Appeal  and  E^ror,  18. 

See  Waters  and  Watercourses,  i. 

PREVAnJNO  PARTT. 
See  Costs,  2,  8. 

PRINCIPAL  AND  AOENT. 

Principal  and  Agent— Acts  of  Agent  When  BJndlng  on  PrlndpaL 

1.  As  to  third  persons,  a  principal  is  bound  by  the  acts  of  his 
agent,  not  only  when  executed  in  pursuance  of  actual  authority, 
but  also  when  such  acts  are  within  his  apparent  authority  arising 
from  the  manner  in  which  his  principal  has  held  him  out  to  the 
public.     (Portland  v.  American  Surety  Co.,  38.) 

Principal  and  Agent— Actnal  Knowledge  of  Third  Persons  u  to 
Authority  of  Agent. 

2.  Where,  however,  a  third  person  dealing  with  an  agent  has 
actual  knowledge  as  to  the  scope  of  such  agent's  authority,  or  when 
such  third  party  has  knowledge  of  facts  which  would  put  him  upon 
inquiry,  he  cannot  then  rely  upon  the  apparent  authority  of  auch 
agent.     (Portland  v.  American  Surety  Co.,  38.) 
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Principal  aad  Agent— ^arty  Deals  at  Own  Peril  With  Agent  of  An- 
other. 

8.  Section  705,  L.  O.  L.,  providing  that  the  rights  of  a  party  can- 
not he  prejudiced  hj  the  declarations,  act  or  omission  of  another, 
except  hy  virtue  of  a  particular  relation  between  them,  a  partv  deals 
at  hui  own  peril  in  transactions  with  one  claiming  to  be  the  agent  of 
another.     (Portland  v.  American  Surety  Co.,  38.) 

Principal  and  Agent— Authority  of  Agent  Held  Ont  by  Principal — 
EstoppeL 

4.  The  authority  of  an  agent  to  bind  his  principal  in  contracts 
with  a  third  party  is  measured,  not  only  by  the  agent's  express  dele- 
gation of  power,  but  also  by  that  which  such  agent  is  held  out  by  the 
principal  as  possessing,  provided  such  third  party  had  reason  to  be- 
lieve, and  did  believe,  the  agent  was  acting  within  the  scope  of  his 
authority,  and  such  party  would  sustain  a  loss  if  the  contract  was  not 
regarded  as  that  of  the  principaL  (Nicholas  v.  Title  ft  Trust  Co., 
226.) 

See  Dedication,  2. 

PBOOESS. 

Allldavlt  for  Pnblication  of  Smnmons. 
See  Attachment,  I. 

On  DMrlct  Attorney  Waived  by  Appearance^ 

See  Divorce,  1. 

PBOSTIT  U  TIOK. 

Prostitntion— Indictments  under  Statute — Sufficiency  of  Accusation. 

1.  Under  Laws  of  1913,  page  246,  Section  1,  making  it  a  felony' 
for  a  man  to  solicit  or  attempt  to  solicit  any  male  person  to  have 
sexual  intercourse  with  a  prostitute,  an  indictment  which  charged 
the  defendant  with  having  unlawfully  attempted  to  solicit  a  male 
person  to  have  sexual  intercourse  with  a  prostitute  was  not  sufficient, 
as  it  did  not  give  the  sex,  name  or  identity  of  the  alleged  prostitute. 
(State  V.  Underwood,  338.) 

PROXIMATE  OAUSB. 

See  Carriers,  8. 

PUBLIC  HEALTH. 

See  Constitutional  Law,  5. 

PXTBLIO  LAKD& 

Pnblic  Lands— Homeetead  Laws— Bights  of  Entryman. 

1.  When  an  entryman  under  the  homestead  laws  has  fully  complied 
with  all  the  legal  requirements,  has  submitted  his  final  proof,  and  has 
received  a  final  certificate,  he  has  an  equitable  title  to  the  land  which 
he  may  convey  and  which  will  descend  to  his  heirs,  and  thereafter 
the  government  holds  the  legal  title  in  trust  for  him;  and,  when  the 
patent  issues,  it  relates  back  to  the  date  of  the  final  certificate. 
(Thompson  v.  Thompson,  513.) 
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Public  Ii«Dd»— Patent— laraa. 

2.  A»  respects  the  government  of  t^ie  United  States,  the  right  to 
a  patent  once  vested  is  equivalent  to  a  patent  issued.  (Thompson  ▼• 
Thompson,  513.) 

PTJBLIO  poLicnr. 
See  Contracts,  1. 

PUNISHMENT. 
Bee  Constitutional  Law,  2. 
See  Contempt,  1. 

QUESTION  FOB  JUBT. 

See  Appeal  and  £>rror,  15,  27. 

See  Assignments  for  Benefit  of  Creditors,  2. 

See  Carriers,  4,  5. 

See  Insurance,  3. 

See  Master  and  Servant,  13,  15,  16,  18* 

See  Negligence,  2. 

See  Bailroads,  1. 

See  Trials,  6. 

See  Weapons,  2,  5. 


See  Estoppel,  !• 


QUITOLAIM. 


BAILBOADa 

Bailroads— Aoddents  at  OrosslngB— Actlonfl — Questioni  for  Jury. 

1.  In  an  action  for  causing  death  in  a  railroad  crossing  accident, 
evidence  of  decedent's  contributory  negligence  held  sufficient  to  take 
the  question  to  the  jury.     (Strickler  v.  Portland  By.,  L.  ft  P.  Co.,  526.) 

BEOOBD. 

See  Appeal  and  Error,  18,  32. 

BEFOBMATION  OF  INSTBUMENTa 
See  Deeds,  i. 

BELEASE. 

Beleaso— "Consideration'' — ^Necessity  of  Benefit  to  Beleasor. 

1.  Plaintiff  claimed  that  he  was  induced  to  exchange  farm  land 
for  city  property  owned  by  defendant  by  defendant's  misrepresen- 
tation of  the  value  of  the  property.  Real  estate  agents  employed  by 
him  to  find  a  purchaser  for  his  land  had  promised  that  they  would 
procure  him  a  loan  on  the  city  property  after  the  exchange  was 
made.  They  were  unable  to  do  this,  and  agreed  to  return  a  note 
held  by  them  and  pay  plaintiff  $250  in  settlement  of  his  claim  against 
them  for  damages.  They  returned  the  note  and  paid  him  $25,  but 
claimed  they  were  unable  to  meet  the  remainder  of  their  obligation, 
and  stated  they  would  endeavor  to  get  defendant  to  pay  part  of  it. 
Defendant  was  interviewed  and  promised  to  pay  $300  if  plaintiffs 
would  release  him  from  all  claims  or  causes  of  action  arising  out  of 
the  exchange,  and  plaintiff  accordingly  executed  a  release  to  de- 
fendant and  the  real  estate  agents  and  received  the  promised  pay- 
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ment;  the  money  being  furnished  by  the  agents  and  afterward  repaid 
by  defendant.  Held  that,  though  plaintiff  received  no  more  than 
what  the  agents  had  already  agreed  to  pay  him,  there  was  neverthe- 
less a  consideration  for  the  release  of  defendant,  consisting  of 
defendant's  payment  of  a  part  of  the  debt  of  the  reaJ  estate  agents, 
since,  to  constitute  a  "consideration'*  for  a  contract  or  promise,  it 
is  not  absolutely  necessary  that  a  benefit  should  accrue  to  the  person 
making  the  promise,  and  it  ia  sufficient  that  something  valuable  flows 
from  the  person  to  whom  it  is  made,  and  that  the  promise  is  the  in- 
ducement to  the  transaction.     (Allen  v.  McNeelan,  606.) 

BEUOIOUS  SOCIETIEa 

BaUgtons  Societies— Deed  of  OoiiTeyaiice  for  dmrch  Purposes — ^'Ter- 
petaal  Tmstw" 

1.  For  a  deed  to  create  a  perpetual  trust  by  setting  forth  the  use 
and  purpose  for  which  the  same  is  given,  it  is  necessary  that  the  deed 
specify  a  purpose  that  is  exclusive,  and  by  appropriate  language  ex- 
press or  import  a  perpetual  use  of  the  land  for  such  purpose;  as,  for 
example,  the  land  is  conveyed  for  the  purpose  of  a  church  and  par- 
sonage "only,"  or  "forever,"  or  "none  other,"  or  "for  no  other  pur- 
pose."    (Stansbery  v.  First  M.  E.  Church,  155.) 

BeUgions  Societies— ConTeyaace  of  Land  for  Ohnrch  Purpose— Trust 

2.  ^here  a  conveyance  contained  a  recital  that  the  land  conveyed 
was  "for  the  purpose  of  a  parsonage,  church,  etc.,"  without  indicat- 
ing how  long  that  user  was  to  continue,  such  recital  did  not  create 
a  trust  compelling  the  use  of  the  land  conveyed  for  such  purposes 
only,  or  for  no  other  purpose,  since  the  language  employed  in  the 
deed  does  no  more  than  to  express  the  motive  of  the  grantors,  or  to 
announce  the  intention  of  the  grantee,  and  the  words  used  are  not 
appropriate  to  create  a  charitable  trust  so  as  to  require  the  premises 
conveyed  to  be  used  for  all  time  for  church  and  parsonage  purposes 
only.     (Stansbery  v.  First  M.  E.  Church,  155.) 

Beligiotts  Societies  —  CkmTeyaace  for  Church  Purposes  —  Length  of 
User  as  Full  Pay. 

3.  Where  a  deed  contained  this  restriction,  that  the  land  conveyed 
was  to  be  used  for  ''the  purpose  of  a  parsonage,  church,  etc.,"  and 
the  consideration  for  such  conveyance  partially  was  that  the  grantee 
was  to  so  use  the  land,  a  user  in  conformity  with  such  recital  for 
more  than  60  years  fully  satisfies  such  obligation,  because  the  rule 
is  firmly  established  that  a  long-continued  use  operates  as  full  pay- 
ment.    (Stansbery  y.  First  M.  E.  Church,  155.) 


Beplerln— Fraud,  if  Belied  upon,  most  be  AUeged  in  Proper  Plead- 
ing. 

1.  Where  defendants  wish  to  show  fraud  in  the  assignment  for 
benefit  of  creditors^  under  which  proceeding  plaintiff  in  replevin 
claimed  the  right  of  possession,  such  fraud  must  be  set  up  in  the 
answer.     (Sabin  y.  Chrisman,  191.) 

BEPOBTa 
See  Guardian  and  Ward,  1. 


748  Indbx. 


BE80I88I0N. 

See  Compromise  and  Settlement,  1,  2. 
See  Vendor  and  Purchaser,  4^  6,  10,  12-16. 

BE8  JUDICATA. 
See  Judgment,  1. 

BBSXTLTIKO  TRUST. 
See  Trusts,  i-7. 

BEVIBW. 

See  Appeal  and  Error,  1,  7,  8,  11,  15,  24-27,  32-35,  37,  41. 

Quaatloiui  Bevlewable  on  Motion  to  DismiaB  Appeal. 
See  Appeal  and  Etror,  13. 

SAJLi&S. 

Sales — ^Fraod— Bfllarepresentationa— SoAclency  of  Evidence. 

1.  In  suit  by  automobile  buyers  to  cancel  the  note  given  for  the 
ear  and  to  recover  the  money  paid,  evidence  held  insufficient  to  show 
that  the  seller  of  the  car  made  any  false  representations  as  to  its  con- 
dition as  alleged.     (Logan  v.  Parson,  381.) 

SEAB0HE6  AND  SEIZUBE& 

Searches  and  Seiinree  —  Brldence  —  Impotindlng  Papen  — Power  of 
Court. 

1.  A  Circuit  Court  has  the  right  to  make  an  order  impounding  de- 
fendant's papers  seized  at  his  place  of  business  by  officers  from  the 
district  attorney's  office  at  the  time  of  defendant's  arrest.  (State  v. 
Ware,  367.) 


Searches  and  Seizures— Dlcgal  Seisnre  of  Ph^^tb  by  Officers. 

2.  A  defendant  in  a  criminal  prosecution  who  suffers  injury  by 
the  illegal  seizure  of  his  papers  at  his  place  of  business  at  the  time 
of  his  arrest  has  a  civil  remedy.     (State  v.  Ware,  367.) 

Ssarches  and  Seizures — ^Betnm  of  Private  Piqiers  to  Defendant. 

3.  The  private  papers  of  defendant  in  a  criminal  cause,  seized  by 
officers  and  used  as  evidence,  will  be  returned  to  him  upon  proper 
application  to  the  clefk  of  the  Supreme  Court.     (State  y.  Ware,  367.) 

SEDUCTIOK. 

Sedncti<m— Sednction  of  Divorced  Woman^"Unmarrled  Female.** 

1.  Section  2076,  L.  O.  L.,  providing  if  any  person,  under  promise 
of  marriage  shall  seduce  and  have  illicit  intercourse  with  any  unmar- 
ried female  of  previous  chaste  character,  upon  conviction  shall  be 
punished  by  imprisonment  or  a  fine,  ia  intended  to  safeguard  the 
virtue  of  a  chaste  widow  just  as  much  as  a  woman  who  has  never 
been  married,  and  a  divorced  woman  is  within  the  contemplation  of 
the  statute  punishing  the  crime  of  seduction*  (State  ▼•  Wallace, 
129.) 
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Sedoctloft— Instniction  m  to  Corroborating  Testimony  Necessary. 

2.  During  a  trial  for  seduction  under  a  promise  of  marriage  cer* 
tain  letters  written  by  defendant  to  the  prosecutrix  were  introduced 
in  eyidence,  but  were  not  identified  or  proven  to  have  been  written 
by  defendant,  except  by  the  testimony  of  the  prosecutrix.  Held  the 
instruction  requested  by  defendant  relating  to  corroborating  testi- 
mony should  have  been  given,  the  refusal  of  which  constituted  rever- 
sible error.     (State  v.  Wallace,  129.) 

SBSaiON  LAWS  OF  OBEGOK. 

See  Table  in  Front  of  this  Volume. 

SIDEWALKS. 

See  Municipal  Corporations,  17,  19,  20. 

SPEOinO  PEBFOBMANOB. 

SPMlfio  Performance— Bifi^t  to  Belief. 

1.  To  entitle  plaintiff  to  the  specific  performance  of  a  contract  to 
sell  land,  it  is  necessary  for  him  to  clearly  prove  a  valid  contract 
between  himself  and  defendant.     (Carlson  v.  O'Connor,  333.) 

Spedflc  Performance— -Pleading — Sufficiency. 

2.  In  a  suit  for  specific  performance,  the  complaint  set  out  the 
contract,  which  recited  that  plaintiffs  owned  the  land  in  question, 
and  averred  that  plaintiffs  duly  performed  all  conditions  of  the  con- 
tract on  their  part  and  tendered  defendants  a  warranty  deed.  There 
was  no  demurrer  or  motion  to  make  more  definite  and  certain.  Held, 
in  view  of  section  88,  L.  O.  L.,  declaring  that,  in  pleading  perform- 
ance of  a  condition  precedent  to  a  contract,  it  shall  not  be  necessary  to 
state  facts  showing  such  performance,  but  performance  may  be  stated 
generally,  the  complaint  must  be  deemed  sufficient  to  show  title  in 
plaintiffs.     (Larrabee  v.  Bjorkman,  467.) 

Spedflc  Performance— Bight  to  Bemedy. 

3.  A  contract  to  buy  land  may  be  specifically  enforced,  though 
the  vendors  have  an  action  at  law  for  damages.  (Larrabee  v.  Bjork- 
man,  467.) 

Spedflc  Performance^-Oontract  to  Pordiase  Land— Defenses. 

4.  Specific  performance  of  a  contract  to  purchase  land  will  not  be 
denied  because  the  buyers  had  collected  a  note  thev  agreed  to  assign 
to  the  vendors;  for  a  court  of  equity  will  follow  the  proceeds  of  the 
note  and  compel  delivery  thereof  to  the  vendors.  (Larrabee  v. 
Bjorkman,  467.) 

SPBINOFIEIJ),  OBCABTEB  OF. 

Stevens  ▼.  Taylor,  424. 

STATXTTE  OF  FBAUD6. 

Frauds,  Statute  of— ''Contract  not  to  be  Performed  Within  a  Tear" 
Void  for  Want  of  Consideration. 

1.  Under  Section  808,  L.  O.  L.,  any  agreement  which  by  its  terms 
is  not  to  be  perforined  within  a  year  from  the  making,  or  an  agree- 
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ment  for  the  leasing  for  a  longer  period  than  one  year,  is  void,  un- 
less, some  note  or  memorandum  thereof,  expressing  the  consideration 
be  in  writing  and  subscribed  by  the  party  to  be  charged  or  his  au- 
thorized agent.  An  agreement  entered  into  January  31,  1912,  between 
the  lessor  in  a  lease  expiring  February  15,  1913,  and  certain  third 
parties  who  were  strangers  to  the  original  lease,  to  the  effect  that 
in  case  such  third  parties  were  in  possession  of  the  premises  at  the 
expiration  of  the  term,  they  might  renew  the  lease  for  five  years, 
was  void  as  an  agreement  not  to  be  performed  within  a  year,  and  not 
expressing  any  consideration  whatever.     (Webb  v.  Isensee,  114.) 

Frftodfl,  Statute  of — Bulllcleiicy  of  Pleading. 

2.  An  allegation  in  defendant's  answer  that  the  only  writing  be- 
tween the  parties  is  a  certain  letter,  a  copy  of  which  is  attached  as 
an  exhibit,  and  that  the  same  did  not  meet  the  requirements  of  the 
statute  of  frauds,  such  statement  is  an  affirmative  plea  of  the  statute, 
and  does  not  excuse  plaintiffs  from  proving  the  allegations  of  their 
complaint.     (Lueddemann  v.  Budolf,  249.) 

Franda,  Statnte  of— SoAclency  of  Evidence— Anthorlty  of  Agents. 

3.  Evidence  in  a  suit  for  the  specific  performance  of  a  contract 
for  the  sale  of  land,  alleged  to  have  been  made  by  defendant's  agent, 
held  insufficient  to  show  any  instrument  in  writing,  subscribed  by 
the  party  to  be  charged,  or  by  his  lawful  agent  under  written  au- 
thority, as  required  by  Section  804,  L.  O.  L.  (Carlson  y.  O'Connor, 
333.) 

BTATUTBCk 

Statntes— Oonstmction  of  Donbtfol  Oonstitntional  and  Legislatiye 
ProvlaionB. 

1.  It  is  a  well-settled  rule  in  this  state  that  contemporaneous  con- 
struction of  constitutional  or  legislative  provisions,  and  long  ac- 
quiescence in  a  particular  interpretation,  are  very  persuasive  in 
leading  courts  to  adopt  and  follow  the  same  construction.  (Thielke 
V.  Albee,  48.) 

Statutes— EncroaduneBt  on  LeglslatiTe  Powers  by  tlie  Jndiciary. 

2.  A  statute  may  be  drastic  and  its  enforcement  even  oppressive, 
vet  this  will  not  justify  the  court  to  disregard  the  plain  words  of  the 
Jaw,  and  any  relief  or  remedy  must  be  found  in  a  change  of  the  law 
by  the  legislature.     (Lueddemann  v.  Rudolf,  249.) 

SUtntes— Title— Oonstitational  Provisions. 

3.  Laws  of  1913,  Chapter  278,  entitled  an  act  "to  regulate  the 
business  of  loaning  money  or  credit  by  persons,  firms  and  corporations 
other  than  national  banks,  licensed  bankers,  trust  companies,"  etc., 
naturally  and  logically  connected  the  state  banking  board  and  the 
state  examiner  with  the  administration  of  such  law,  and  its  provision 
for  the  issuance  of  a  license  by  the  state  banking  board,  etc.,  was 
therefore  germane  to  its  title.     (State  v.  Ware,  367.) 

Statutes — Title  of  Act — Scope. 

4.  Under  Article  lY,  Section  20,  of  the  Constitution,  declaring  that 
every  act  shall  embrace  but  one  subject  and  matters  properly  con- 
nected therewith,  which  shall  be  expressed  in  its  title,  Laws  of  1893, 
page  119,  entitled  "An  act  for  a  general  law  for  the  incorporation  of 


Index.  751 

cities  and  towns/'  has  not  a  sufficiently  broad  title  to  include  provi- 
sions repealing  or  limiting  powers  already  granted  to  existing  ma- 
nicipal  corporations.     (Albany  v.  McGoldrick,  462.) 

See  Constitutional  Law,  2,  5. 

See  Contempt,  1. 

See  Indictment,  1. 

See  Injunction,  1. 

See  Judgment,  2,  6. 

See  Mandamus,  1-5. 

See  Master  and  Servant,  2« 

See  Mortgages,  3. 

See  Prostitution,  1« 

STBEBTa 

a»e  Dedication,  6. 

Blgltt  of  PnUlc  to  a  Street  may  be  Exttngnialiad. 
See  Dedication,  9. 

Oontrd  of  Streets  by  Oity. 

See  Municipal  Corporations,  11,  12, 

Injnriei  to  Penons  on  Streets. 
See  Constitutional  Law,  13. 

STBIOT  FOBEOLOSUBB. 

See  Vendor  and  Purchaser,  20,  21. 

SUBSTANTIAL  DAMAOBa 

See  Damages,  6. 

SUMMONa 
See  Process. 

TAZATIOK. 

Taaobtion — ^Wbeti  a  Homestead  Entry  Becomes  Subject  to  Taxation. 

1.  Where  a  homestead  entry  has  been  made  under  the  laws  of 
the  United  States,  final  proof  submitted,  and  final  certificate  issued, 
it  operates  to  transfer  an  equitable  estate,  and  immediately  the 
land  becomes  liable  to  taxation,  although  the  United  States  holds 
the  title  until  the  patent  is  issued.  (Cannon  v.  Hood  Biver  Irr.  Dist., 
71.) 

Taxation— Oondition  Precedent  to  Bestrainlng  Oollection  of  Taxes. 

2.  He  who  seeks  equity  must  do  equity,  and  before  a  taxpayer 
can  be  heard  to  urge  the  invalidity  of  a  tax  and  restrain  the  collection 
of  an  alleged  excessive  levy^  he  must  first  pay  or  tender  for  pay- 
ment the  amount  legally  levied.  (Cannon  v.  Hood  Biver  Irr.  Dist., 
71.) 

See  Municipal  Corporations,  16. 
See  Waters  and  Watercourses,  Ij^. 


See  Corporations,  0. 
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TBSTAMEMTABY  OAPAOHT. 
See  WillB,  8. 

TIMB. 

Bee  Appeal  and  Error,  16,  17,  30. 
See  Mortgages,  2. 

Time  in  WMch  to  Move  for  Pisnvlwiai  of  Appeal, 
See  Appeal  and  Error,  39. 

TITLB. 

See  Statutes,  8,  4. 

TOUJi  AKD  TOU.  BOADB. 

See  Turnpikes  and  Toll  Boads. 

TBIAL. 

Trial — Order  of  Proof  is  In  Discretion  of  Oonrt 

1.  The  order  of  proof  is  in  the  sound  discretion  of  the  eonrt, 
and  it  is  not  an  abuse  of  such  discretion  in  an  action  on  a  note 
alleged  to  have  been  obtained  through  fraud  with  which  the  in- 
dorsees  were  charged  to  allow  proof  of  such  fraud,  before  the  intro- 
duction of  proof  that  the  present  holder  was  charged  with,  and  had 
knowledge  of  the  fraud.     (Sink  v.  Allen,  77.) 

Trial — ^Modifying,  Giving  or  Refusing  Beqneated  instnictions. 

2.  In  an  action  for  personal  injury  against  a  street  railroad  by 
one  injured  while  attempting  to  alight  from  its  car  after  an  invita- 
tion 80  to  do  by  one  in  charge  of  such  car,  and  by  reason  of  the  neg- 
ligent starting  of  such  car,  threw  plaintiff  to  the  ground,  causing  the 
injury  complained  of,  an  instruction  that  if  defendant  opened  the 
gate  and  plaintiff,  in  alighting,  were  exercising  ordinary  care,  even 
though  the  ear  was  moving,  yet  if  by  reason  of  the  quick  and 
unexpe(fted  jerk  of  the  car  plaintiflf  was  thrown  to  the  ground  and  in- 
jured, then  defendant  would  be  guilty  of  negligence  and  plaintiff  might 
recover,  unless  plaintiff  was  guilty  of  contributory  negligence,  fairly 
expressed  the  requested  instruction  of  plaintiff  that,  "if  the  car  was 
slowed  down  to  a  slow  rate  of  speed,  so  that  an  ordinarily  prudent 
person  would  have  thought  it  safe  to  alight,  and  plaintiff  while  at- 
tempting to  alight  was  thrown  by  a  sudden  starting  of  the  car  he 
might  recover  so  that  its  refusal  was  not  error."  (McGilchrist  v, 
Portland  E.  &  E.  By.  Co.,  91.) 

Trial— Beqneet  for  Instruction— NecesBlty. 

3.  Plaintiff,  in  an  action  against  a  street-car  company  for  personal 
injury,  if  he  desired  an  instruction  as  to  the  degree  of  care  required 
of  defendant,  or  upon  any  special  phase  of  the  case,  should  have 
framed  and  requested  proper  instructions.  (Johnson  v.  Portland  By., 
L.  &  P.  Co.,  403.) 

Trial— Effect  of  View  of  Property. 

4.  Where  the  land  in  suit  is  viewed  by  the  court  or  jury,  a  Judg- 
ment must  be  rendered,  not  on  the  view  had,  but  on  the  evidenee 
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introduced    aa   explained   by    the    view.    (Molalla   Electric    Go.    ▼• 
Wheeler,  478.) 

Trial— Iii8tniction»— Abstract  Inatnictlona. 

5.  Wliere  there  is  no  evidence  of  plaintiff's  contributory  negligence 
or  his  failure  to  utilize  the  last  clear  chance,  instructions  on  those 
issues  are  abstract,  and  should  not  have  been  given.  (Sanders  v. 
Taber,  522.) 

Trial — QnMtidna  of  Fact— Snillcieocy  of  Evidenco. 

6.  Where  more  than  one  inference  may  be  drawn  legitimately  from 
the  evidence,  one  favorable  and  the  other  unfavorable  to  the  party 
having  the  burden  of  proof,  the  question  is  for  the  jury,  and  this  rule 
is  applicable  to  plaintiff  as  well  as  defendant.  (Strickler  ▼.  Portland 
By.,  L.  ft  P.  Co.,  526.) 

Trial — ^Beception  of  Teatimony— Hearing  of  Witnesses. 

7.  Under  Section  856,  L.  O.  L.,  declaring  that  the  court  may 
stop  the  production  of  further  evidence  upon  any  particular  point 
when  the  evidence  upon  it  is  already  so  full  as  to  preclude  reason- 
able doubt,  the  court,  while  entitled  in  an  action  for  damages  which 
involved  the  values  of  property  to  limit  the  number  of  witnesses, 
should  not,  in  view  of  the  fact  that  the  estimates  of  witnesses  vary, 
limit  defendants  to  three  witnesses  as  to  the  value  of  property  de- 
livered to  plaintiffs  in  exchange  for  land.  (Salisbury  v.  Qoddard, 
593.) 

See  Criminal  Law,  3. 

TBUST& 

Trusts — Courts  will  not  Permit  Trust  to  Fail  for  Want  of  Trustee. 

1.  In  the  event  there  were  no  Churches  of  Christ,  Scientist,  in 
Portland,  Oregon,  to  take  the  reversion  of  the  stock  provided  in  the 
will  of  testator,  the  courts  will  not  allow  a  trust  to  fail  for  want 
of  a  trustee.     (Uarson  v.  Schulderman,  184.) 

Trusts— Bights  of  Creditors  Obtained  by  Levy  Under  Execution — 
Fraud. 

2.  Section  233,  subdivision  4,  L.  O.  L.,  declares  that  an  execution 
is  levied  in  the  same  manner  and  with  like  effect  as  similar  property 
is  attached.  Section  301,  L.  O.  L.,  provides  that  from  the  date  of  an 
attachment  until  it  is  discharged,  the  plaintiff,  as  against  third  per- 
sons, shall  be  deemed  a  bona  fide  purchaser,  in  good  faith  and  for 
value,  of  the  property  attached.  Held  that  an  attaching  creditor  of 
the  husband  who  caused  an  execution  to  be  levied  on  land,  the  record 
title  of  which  was  in  the  name  of  the  husband,  in  order  to  defeat  an 
outstanding  equity  of  plaintiff  in  the  property  by  reason  of  her  fur- 
nishing the  purchase  money,  must  allege  and  prove  the  character  of 
his  ownership  and  that  his  claim  is  founded  upon  a  valuable  consid- 
eration.    (Barnes  v.  Spencer,  205.) 

Trusts— Enjoining  Sheriff's  Sale  Under  Execution — Evidence. 

3.  In  a  suit  by  a  wife  as  the  beneficiary  of  a  resulting  trust  to 
enjoin  the  sheriff  from  selling  under  execution  sale  certain  land  lev- 

79  Or.- 
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ied  on  as  the  property  of  her  husband,  evidence  examined  and  held 
to  show  that  the  claim  made  by  the  creditor  was  not  such  as  would 
constitute  him  a  bona  fide  purchaser  for  value  under  Section  233,  sub- 
division 4,  L.  O.  L.,  and  Section  301.     (Barnes  v.  Spencer,  205.) 

Trusts — Creation  of  a  Besolting  Trust. 

4.  It  is  the  rule  that  a  beneficial  estate  follows  the  consideratioui 
and  attaches  to  the  party  furnishing  such  consideration,  and  there- 
fore plaintiff,  who  provided  the  funds  for  her  husband  to  purchase 
the  property,  is  the  real  owner  of  the  property  so  purchased.  (Barnes 
V.  Spencer,  205.) 

Trusts— Property  not  Subject  to  Debts  of  Trustee. 

5.  As  a  general  rule,  trust  property  is  not  liable  for  the  debts  of 
a  trustee,  and  cannot  be  reached  by  attachment  or  execution,  al- 
though any  beneficial  interest  the  trustee  may  have  in  the  property 
may  be  so  reached,  and  a  resulting  trust  is  within  the  operation  of 
the  rule  announced.  The  lien  of  a  judgment  is  only  a  charge  upon 
the  actual  interest  which  the  judgment  debtor  has  in  the  property, 
and  upon  no  other.     (Barnes  v.  Spencer,  205.) 

Trusts— Evidence  Insufllcient  to  Establish  a  Besolting  Trust. 

6.  The  evidence  examined  and  held  insufficient  to  show  that  plain- 
tiif  furnished  all  the  money  to  purchase  all  the  property  involved,  so 
as  to  create  a  resulting  trust  for  her  in  property  taken  by  the  hus- 
band in  his  own  name.     (Barnes  v.  Spencer,  205.) 

Trusts— ^BYidence  Necessary  to  Establish  Resulting  Trust 

7.  In  order  to  establish  a  resulting  trust  by  parol,  the  evidence 
must  be  full,  clear  and  convincing,  and  unattended  by  doubt  or  un- 
certainty, and  evidence  of  intention  to  transfer  the  pro]>erty,  or 
promise  to  do  so,  or  that  he  was  indebted  to  the  cestui  que  trust,  is  in- 
sufficient to  show  a  resulting  trust.     (Barnes  v.  Spencer,  205.) 

See  Religious  Societies,  1,  2. 

TURNPIKES  AND  TOLL  ROAD& 

Turnpikes  and  Toll  Roads — Notice — ^Actions  for  Tolls— Defenses. 

1.  The  fact  that  the  lessees  of  a  road  have  failed  to  maintain  it 
in  accordance  with  their  contract  does  not  bar  a  recovery  of  tolls  from 
a  user  of  the  road,  unless  either  the  statute  or  the  lease  in  terms 
makes  the  performance  of  the  agreement  to  maintain  the  road  in  the 
manner  provided  for  a  condition  precedent  to  the  right  to  compel 
the  payment  of  tolls.     (Boyer  v.  Burton,  662.) 

Turnpikes  and  Toll  Roads — ^Right  to  Collect  ToUs— Forfeftnre. 

2.  The  right  to  collect  tolls  is  a  franchise  which  cannot  be  for- 
feited by  a  third  person  in  a  collateral  proceeding,  though  Section 
6483,  L.  O.  L.,  authorizes  the  district  attorney  to  maintain  an  action 
against  the  lessee  in  the  name  of  the  county  to  have  the  lease  for- 
feited when  the  lessee  shall  fail  to  comply  with  its  provisions.  (Boyer 
v.  Burton,  662.) 

See  Pleading,  11« 
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XTNDEBTAKIKO. 
Bee  Appeal  and  Srror,  18. 

I7NILATEBAL  OONTBACT. 

See  Landlord  and  Tenant^  1. 

17SUBY. 
See  Constitutional  Law,  10. 

VAOATION. 
Of  Judgment  by  Default. 

See  Judgment,  7. 

VABIANOE. 

Bee  Deeds,  9. 

VENDOR  AND  FUBCHASER. 

Vendor  and  Pordiaser — Oonstrnction  of  Contract  to  Bell  and  Pnrdiaae. 

1.  A  contract  for  the  sale  and  purchase  of  land,  providing  for  the 
payment  of  purchase  price  on  the  installment  plan,  and  requiring  the 
vendors  to  deposit  in  escrow  their  warranty  deed  with  an  abstract 
of  title  to  the  property  conveyed,  showing  a  good  title  thereto,  upon 
the  purchaser  making  the  first  payment  after  execution  of  contract, 
held  that  the  vendors  were  bound  to  furnish  such  abstract  showing 
clear  title  in  themselves,  prior  to  the  maturity  of  any  deferred  pay- 
ments, notwithstanding  time  was  not  specially  made  the  essence  of 
such  agreement.     (Decker  v.  Jordan,  109.) 

Vendor  and  Pnrchaaer— Wliere  Neither  Performs  Neither  can  Enforce 
or  Beecind  Contract. 

2.  By  the  terms  of  a  contract  for  the  sale  and  purchase  of  land 
the  purchasers  agreed  to  make  payments  on  the  installment  plan,  and 
in  case  of  default  in  payments  would  work  a  forfeiture,  and  vendors 
were  required  to  deposit  in  escrow  a  warranty  deed  and  abstract 
showing  good  title,  for  benefit  of  purchasers,  the  two  obligations 
are  correlative,  and  where  neither  party  performs,  neither  is  entitled 
to  enforce  the  contract  or  rescind  the  same.     (Decker  v.  Jordan,  109.) 

Vendor  and  Pnrchaser— Bemedies  of  Vendor— Becovery  of  Price. 

3.  A  stipulation  in  a  contract  for  the  sale  of  land  that,  in  case 
of  default  m  the  payment  of  any  of  the  installments,  all  sums  paid 
should  be  lost  to  the  purchaser,  and  the  contract  should  be  null 
and  void  to  both  parties,  prescribes  an  exclusive  remedy  for  the 
purchaser's  default,  and  prevents  the  vendor  from  recovering  unpaid 
installments.     (T.  B.  Potter  Realty  Co.  v.  Breitling,  293.) 

Vendor  and  Purchaser— Bemedies  of  Purchaser — Bescission— Laches. 

4.  Where  a  purchaser  of  land  which  fluctuates  constantly  in  value 
understakes  to  rescind  the  contract  by  reason  of  fraud,  he  must  act 
speedily.     (T.  B.  Potter  Bealty  Co.  v.  Breitling,  293.) 

Vendor  and  Purchaser- Bight  of  Action. 

5.  A  purchaser  of  land,  who  has  been  induced  to  enter  into  the 
contract  by  a  deceitful  practice  or  willful  device  of  another  with 
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intent  to  injure  him  may,  upon  discovery  of  the  fraud,  treat  the 
agreement  as  subsisting,  and  maintain  an  action  for  damages  which 
he  has  sustained.     (T.  B.  Potter  Bealty  Co.  v.  Breitling,  293.) 

Vendor  and  PnrcliMer— Bemedies  of  Purchaser — Beertsalon— Lachee. 

6.  Where  a  purchaser  of  land,  being  informed  that  it  was  not 
as  represented,  stopped  payments  of  installments  on  the  price,  but 
waited  six  months  before  visiting  the  land,  which  was  within  a 
day's  journey  of  his  residence,  and  from  a  year  to  17  months  before 
taking  proceedings  against  the  vendor,  his  right  to  recover  pay- 
ments, made  upon  rescission  of  the  contract,  is  barred  by  his  delay. 
(T.  B.  Potter  Bealty  Co.  v.  Breitling,  293.) 

Vendor  and  Purchaser — Remedies  of  Purchaser — Nature  of  Bemedy. 

7.  In  an  action  for  unpaid  installments  of  the  price  of  land, 
affirmative  defenses,  seeking  to  recover  payments  made,  alleging 
offer  of  defendant  to  return  the  written  agreements,  and  followed 
by  assignments  of  the  contracts  to  the  vendor  after  verdict  in 
favor  of  the  purchaser,  were  predicated  on  the  ground  of  rescission 
of  the  contract.     (T.  B.  Potter  Realty  Co.  v.  Breitling,  293.) 

Vendor  and  Purchaser — ^Bona  Fide  Purchasers-^Notice— Abstract. 

8.  A  party  is  not  entitled  to  rely  on  an  abstract,  but  is  charged 
with  notice  of  all  matters  affecting  his  title  which  are  of  record. 
(Talbot  V.  Joseph,  308.) 

Vendor  and  Purchaser — Optioii  to  Purchase  Beai  Estate — Oonstructlon. 

9.  Plaintiff's  option  to  purchase  real  estate  for  which  he  paid 
$1,000,  provided  that  upon  defendant  vendor's  procuring  good  title 
by  deed  or  foreclosure  of  a  purchase  contract  plaintiff  should  make 
the  additional  payment  on  the  premises  of  $4,000  and  should  psy 
the  balance  of  the  purchase  price  in  certain  installments,  including 
the  assumption  of  a  prior  mortgage.  Upon  payment  of  the  $4,000, 
a  supplemental  agreement  was  entered  into  whereby  plaintiff  might 
anticipate  the  contract  by  paying  for  any  part  of  the  tract  which 
he  should  specify  in  writing,  at  stipulated  prices  per  acre  for  the 
different  kinds  of  land,  for  which  defendant  was  to  give  plaintiff 
a  good  and  sufficient  deed.  Held,  that  the  agreement  was  a  unilateral 
option  under  which  plaintiff,  upon  complying  with  its  terms,  was 
entitled  to  a  deed  to  such  portion  of  the  land  as  he  might  select, 
free  from  such  prior  mortgage.     (Lombard  v.  Kies,  355.) 

Vendor  and  Purchaser— Option  to  Purchase  Land — ^Partial  Exercise— 
Supplemental  Agreement — ^Breach — Bescission. 

10.  Where  plaintiff  orally  demanded  a  portion  of  the  tract  under 
the  terms  of  the  supplemental  agreement,  but  did  not  specify  the 
land  in  writing,  he  could  not  have  rescission  of  the  entire  contract 
on  the  ground  that  defendant  refused  to  convey  free  from  the 
prior  lien,  since,  having  himself  failed  to  comply  with  the  terms 
of  the  agreement,  he  cannot  complain  of  defendant's  default.  (Lom* 
bard  v.  Kies,  355.) 

Vendor  and  Purchaser— Option  to  Purchase  Land— Good  Title— New 
Highway — Encumbrance — ^Purchase. 

11.  Where  the  parcel  plaintiff  desired  to  purchase  under  such 
supplemental  agreement  was  a  40-acre  tract  containing  a  dwelling 
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which  plaintiff  desired  for  a  summer  residence^  the  location  of  a 
new  highway  through  the  tract  within  50  feet  of  the  dwelling  after 
the  option  contract  had  been  made  and  partially  carried  out  by 
plaintiff's  $4,000  pa3rment  entitled  plaintiff  to  a  rescission  of  the 
contract,  since  the  establishment  of  the  highway  unknown  to  the 
parties,  which  rendered  the  premises  unsuitable  for  the  purposes 
intended  by  plaintiff,  was  an  encumbrance  breaching  defendant's 
agreement.     (Lombard  y.  Kies,  355.) 

Vendor  and  Porchaeer— Misrepreientation — ^BesclBsion. 

12.  One  purchasing  land  containing  an  orchard  under  an  agreement 
that  it  was  planted  with  a  certain  variety  of  trees  may  rescind  if  it 
was  actually  planted  with  a  different  yariety,  notwithstanding  there 
was  no  difference  in  the  value  of  the  trees.  (McGowan  v.  Willamette 
Val.  Irr.  Land  Co.,  454.) 

Vendor  and  Porchaser — Oontracte—Besciseion— Evidence. 

13.  In  a  suit  to  rescind  a  contract  for  the  purchase  of  land  contain- 
ing an  orchard  on  the  ground  that  it  was  not  planted  with  the  variety 
of  trees  represented,  evidence  held  to  warrant  judgment  for  com* 
plainant.     (McOowan  v.  Willamette  Val.  Irr.  Land  Co.,  454.) 

Vendor  and  Purchaser — Contracts — ^Reecission — ^Motive. 

14.  The  purchaser  of  land  containing  an  orchard  may  rescind  where 
the  trees  were  not  of  the  variety  represented,  and  his  motive,  though 
it  be  to  relieve  himself  of  a  bad  bargain,  is  no  defense.  (McQowan 
▼.  Willamette  Val.  Irr.  Land  Co.,  454.) 

Vendor  and  Purchaser — Contracts — ^Rescission. 

15.  Where  the  purchaser  of  an  orchard,  who  had  been  admitted  into 
possession,  rescinded  because  the  trees  were  not  of  the  variety  repre- 
sented, the  parties  should  be  placed  as  nearly  as  possible  in  their 
former  condition,  the  purchaser  being  entitled  to  reimbursement  for 
any  permanent  improvements  made  and  a  return  of  payments;  the 
use  of  the  land  offsetting  any  right  to  interest  on  payments.  (Mc- 
Gowan V.  Willamette  Val.  Irr.  Land  Co.,  454.) 

Vendor  and  Purchaser — ^Action  to  Rescind — Costs. 

16.  Where  a  vendor  made  misrepresentations  without  actual  intent 
to  deceive,  the  purchaser,  although  entitled  to  rescind  because  the 
misrepresentations  amounted  to  legal  fraud,  is  not  entitled  to  costs. 
(McOowan  v.  Willamette  etc.  Land  Co.,  454.) 

Vendor  and  Purchaser — Contracts— Validity. 

17.  Where  the  vendors  agreed  to  convey,  the  buyer's  promise  to 
purchase  is  supported  by  consideration,  and  is  not  midum  pactum, 
(Larrabee  v.  Bjorkman,  467.) 

Vendor  and  Purchaser—Oontracts — ^Actions. 

18.  That  although  the  testimony  shows  that  the  buyers  had  never 
seen  the  purchasers,  the  negotiations  being  carried  on  through  brokers, 
does  not  show  that  there  was  no  meeting  of  the  minds  of  the  parties. 
(Larrabee  v.  Bjorkman,  467.) 

Vendor  and  Purchaser— Construction  and  Operation  of  Bond  for  Deed. 

19.  A  bond  for  a  deed  transfers  the  equitable  title  to  the  obligee, 
leaving  in  the  vendor  the  legal  title  as  security  for  the  purchase  price 
and  interest.     (Lyons  v.  Chaffee,  485.) 
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Vendor  and  Purchaser — ^Remedies  of  Vendor — Strict  Foreclosure. 

20.  In  a  Buit  for  strict  foreclosure  of  a  vendee's  equitable  title 
under  bond  for  deed  on  account  of  noncompliance  with  the  contract, 
it  is  unnecessary  for  the  vendor  to  tender  a  deed  and  demand  the 
price  as  a  condition  precedent  to  the  suit.     (Lyons  v.  Chaffee,  435.) 

Vendor  and  Porchaser— Bemedies  of  Vendor — Strict  Foreclosure. 

21.  ^here  a  purchaser  has  broken  the  terms  of  a  bond  for  deed  by 
failure  to  pay  installments  of  interest,  the  court,  in  a  suit  by  the 
vendor  for  strict  foreclosure,  may  require  the  payment  of  the  whole 
price  as  a  condition  of  avoiding  the  foreclosure.  (Lyons  v.  Chaffee, 
485.) 

VEBDIOT. 

See  Appeal  and  Error,  2,  15,  22. 
See  Pleading,  9. 

VIEW. 

Effect  of  View  of  Property  by  Court  or  Jury. 
See  Trial,  4. 

WAIVES. 

See  Equity,  1. 
See  Insurance,  1. 

WATEBS  AND  WATEB00UB8ES. 

Waters  and  Watercourses— Constitutionality  of  Statute  for  Irrigation 
Taxes. 

1.  Section  6186,  L.  O.  L.,  providing  for  the  levying  of  irrigation 
taxes  on  lands  located  in  irrigation  districts  as  contemplated  by  the 
act  and  in  proportion  to  the  benefits  derived  by  each  lot,  parcel  or 
tract  of  land  within  said  district,  and  providing  for  the  manner 
of  collecting  and  disbursing  such  taxes,  is  not  unconstitutional,  and 
has  been  heretofore  upheld  by  this  court.  (Cannon  v.  Hood  River 
Irr.  Dist.,  71.) 

WatezB  and  Watercourses — Bestralnlng  Collection  of  Irrigation  Tax — 
Pleading. 

2.  In  a  suit  to-  enjoin  the  collection  of  an  irrigation  tax  levied 
and  assessed  under  Section  6186,  L.  O.  L.,  the  complaint  alleged 
that  plaintiff  is  the  owner  of  120  acres  within  a  certain  district 
organized  under  Chapter  7,  Title  41,  L.  O.  L.;  that  only  a  small 
portion  of  the  area  is  susceptible  of  irrigation;  that  the  levy  and 
assessment  was  so  made  simply  because  the  lands  were  situated 
within  said  irrigation  district,  and  not  according  to  benefits;  that 
all  the  tracts  within  the  boundaries  of  such  district  were  assessed 
by  the  same  standard  of  valuation;  that  there  is  a  difference  between 
his  lands  and  other  lands  in  the  district,  but  failed  to  indicate  what 
the  difference  is,  or  to  set  out  the  number  of  acres  that  could  be 
irrigated  or  in  what  way  his  lands  differed  from  other  lands,  nor 
did  he  allege  there  was  any  difference  in  the  location  of  his  prop- 
erty with  reference  to  the  canal,  or  was  any  reason  given  why  he 
would  not  be  benefited  to  the  same  extent  as  other  land  owners 
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subject  to  the  tax.    Held  that  the  first  cause  of  the  complaint  did  not 
state  a  cause  of  suit.     (Cannon  v.  Hood  River  Irr.  Dist.,  71.) 

Waters  and  Waterconxsea — ^Taxation  of  Lands  Included  in  Irrigation 
District. 

3.  Where  the  title  to  lands  that  are  included  within  the  boundary 
of  an  irrigation  district  at  the  time  such  boundaries  had  been  fixed 
pursuant  to  statute  was  in  the  United  States,  a  levy  and  assess- 
ment of  an  irrigation  tax  thereon  after  the  title  had  passed  from  the 
government  to  an  individual  was  valid,  for  at  the  time  of  such 
transfer  the  lands  were  embraced  within  the  limits  of  the  irrigation 
district  just  as  legally  as  they  were  within  the  limits  of  the  county, 
and  no  further  proceedings  were  necessary  to  lay  a  foundation  for 
levying  a  tax  thereon.     (Cannon  t.  Hood  River  Irr.  Dist.,  71.) 

Waters  and  WaterconrseB — ^Presumption  tliat  Irrigation  District  was 
Legally  Organised. 

4.  In  a  suit  brought  to  enjoin  the  collection  of  an  irrigation 
tax^  and  where  the  validity  of  the  corporation  is  not  in  question,  it 
will  be  presumed  that  the  irrigation  district  was  legally  established. 
(Cannon  v.  Hood  River  Irr.  Dist.,  71.) 

Waters  and  Watercourses— Restraining  Collection  of  Irrigation  Dis- 
trict Taxes. 

5.  Where  plaintiff  claimed  that  his  lands,  although  lying  within 
the  boundaries  of  an  irrigation  district,  were  not  susceptible  of 
irrigation,  being  wet,  swampy  and  requiring  drainage,  and  there- 
fore irrigation  would  be  injurious,  held  that  the  powers  of  an  equity 
court  could  not  be  invoked  to  relieve  plaintiff  from  taxation  without 
benefit,  until  after  he  had  demanded  from  the  district  board,  and 
been  refused,  the  right  to  have  his  lands  set  apart  from  the  district. 
(Cannon  v.  Hood  River  Irr.  Dist.,  71.) 

Waters  and  Waterconrses— Conveyance  of  Water  Bights — ^Nature  of. 

6.  T^liile  an  easement  as  a  way  must  be  appurtenant  to  some 
land,  a  water  right  need  not  be  an  appurtenance,  and  an  interest 
in  a  water  right  which  was  granted  to  a  land  owner  may  be  conveyed 
to  one  not  owning  such  land,  for  otherwise  the  irrigation  of  arid 
lands  would  be  impeded.     (Talbot  v.  Joseph,  308.) 

Waters  and  Watercourses— Water  Bights — Oonstmction— Deflniteness. 

7.  A  conveyance  of  a  right  to  enough  water  from  the  natural 
flow  of  Latourell  Falls  Creek,  to  be  taken  above  the  large  falls, 
to  maintain  a  continual  flow  through  a  four-inch  pipe  is  sufficiently 
definite,  where  the  deed  stated  that  the  lands  were  in  M.  County 
of  the  state,  to  pass  title,  for  the  water  right,  in  view  of  the  whole 
instrument,  could  be  ascertained.     (Talbot  v.  Joseph,  308.) 

Waters  and  Watercoorses — Water  Bights — Oonstmction. 

8.  Where  a  grant  of  the  right  to  take  water  from  a  stream  also 
granted  10  feet  square  of  ground  upon  which  to  build  a  tank  to 
feed  the  pipe  and  a  strip  of  ground  10  feet  wide  from  where  the 
stream  should  be  tapped  to  where  the  pipe  should  leave  the  lands 
of  the  grantor,  but  no  location  for  the  tank  or  right  of  way  was 
fixed,  tiUe  to  no  particular  parcel  of  land  passed.  (Talbot  v.  Joseph, 
308.) 
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Waters  and  Waterconnes— Water  Blght»— Chranta — 'Tlnme." 

9.  Defendants  were  granted  the  right  to  take  enough  water  from 
a  natural  stream  above  a  falls  to  maintain  a  continual  flow  through 
a  four-inch  pipe,  and  also  10  feet  square  of  ground  upon  which  to 
build  a  tank  to  feed  the  pipe,  as  well  aa  a  strip  of  ground  from 
the  point  of  diversion  to  where  the  pipe  should  leave  the  lands  of 
the  grantor,  with  the  right  to  enter  on  the  lands  to  maintain  and 
repair  the  pipe  flume  or  aqueduct  and  tank  or  reservoir.  Held  that 
while  the  primary  meaning  of  the  word  ''flume"  is  a  stream  or  river, 
but  is  usually  used  as  designating  an  artificial  channel  to  be  applied 
to  some  definite  use,  and  may  mean  either  an  open  or  a  covered 
aqueduct,  the  use  of  the  word  ''flume''  must  not  be  taken  as  to  au- 
thorize the  defendants  to  erect  an  open  box  flume,  instead  of  eon- 
ducting  the  water  in  a  four-inch  closed  pipe,  the  numerous  refer- 
ences to  pipes  showing  that  a  pipe  was  intended.  (Talbot  t.  Joseph, 
308.) 


Waters  and  Watercoanes — ^Apinroprlation  of  Water— Blgbt  to  Biake. 

10.  Where  defendants  were  granted  the  right  to  take  a  certain 
amount  of  water  from  a  creek  on  plaintiff's  land,  they  cannot  enter 
upon  the  land  and  make  an  additional  appropriation  of  water  under 
Section  6594,  L.  O.  L.,  declaring  that,  subject  to  existing  rights, 
all  waters  may  be  appropriated  for  beneficial  use.  (Talbot  y.  Joseph, 
308.) 

WEAPONa 

Weapons — Negligence — Evidence. 

1.  Where  a  complaint  charged  that  plaintiff  was  negligently  shot, 
and  claimed  that  defendant  carelessly  cocked  a  shotgun  in  his  hands 
and  negligently  held  said  gun  in  such  position  that  plaintiff  became 
injured  when  the  gun  was  discharged,  in  order  to  refute  this,  defend- 
ant is  entitled  to  show  that  when  he  received  the  weapon  the  ham- 
mers were  already  cocked.     (Gibson  v.  Payne,  101.) 

Weapons— Actions— Negligence— Question  for  Jury. 

2.  In  an  action  to  recover  damages  for  injury  received  by  a  shot- 
gun negligently  discharged  while  in  the  hands  of  defendant,  the  ques- 
tion of  defendant's  negUgence  held  for  the  jury.  (Gibson  v.  Payne, 
101.) 

Weapons — ^Actions— Instructions   to   Juxy-— Negligence— Contributory 
Negligence. 

3.  In  an  action  for  damages  by  reason  of  being  negligently  shot 
while  out  with  a  hunting  party,  the  court  instructed  the  jury  that 
plaintiff,  in  order  to  recover,  must  establish  by  the  greater  weight  of 
evidence  that  defendant  carelessly  and  negligently  shot  him  with  a 
shotgun,  and  further  charged  that  a  hunting  party  must  use  the  care 
and  caution  such  as  any  reasonably  prudent  man  would  use  under 
the  circumstances,  and  that  each  member  of  such  party  is  presumed 
to  know  that  a  loaded  shotgun  is  a  dangerous  weapon,  and  that  it 
was  for  the  jury  to  determine  from  the  evidence  whether  plaintiff 
contributed  to  his  injury  by  getting  out  in  front,  and  that  in  so 
doing,  if  he  did  so,  was  he  careless  or  negligent.  Held  that  the  in- 
structions did  not  place  the  burden  of  proving  a  want  of  contribu- 
torv  negligence  upon  plaintiff.  Other  instructions,  after  referring  to 
defendant's  claims,  among  which  was  that  of  contributory  negligence^ 
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eharged  i^ciflcally  that  be  must  establish  bis   allegations  hj  the 
greater  weight  of  evidence.     (Gibson  v.  Payne,  101.) 

Weapons— Degree  of  Care  Bequired  of  One  in  Possession  of  Fireanns. 

4.  In  an  action  for  damages  by  one  shot  while  out  hunting  with 
a  party,  the  court  charged  the  jury  that  a  loaded  shotgun  was  a  dan- 
gerous weapon  and  will  produce  serious  injury  when  discharged  at 
another  person,  either  accidentally  or  otherwise,  and  that  the  law 
makes  each  member  of  a  hunting  party  know  that  fact,  and  that  it  is 
the  duty  of  each  to  use  that  degree  of  care  and  precaution  such  as 
any  reasonably  prudent  man  would  use  under  the  circumstances,  cor- 
rectly states  the  degree  of  care  persons  are  bound  to  use,  the  law 
requiring  persons  having  possession  or  control  of  firearms  to  exercise 
the  utmost  caution  that  injury  may  not  come  to  others,  the  degree  of 
such  care  is  to  be  commensurate  with  the  dangerous  character  of  the 
weapon.     (Qibson  v.  Payne,  101.) 

Weapons — ^Actions — Question  for  the  Jury  as  to  Contributory  Negli- 
gence. 

5.  As  to  the  question  of  contributory  negligence,  each  case  is  gov- 
erned by  its  own  peculiar  facts,  and  it  is  not  reversible  error  for  the 
court  to  submit  to  the  jury  the  question  whether  plaintiff  contributed 
to  his  injury  by  going  in  front  of  the  others  into  the  hunting  ground. 
(Qibson  v.  Payne,  101.) 

WILL& 

Wills— Contest— Burden  of  Proof  on  Proponent. 

1.  In  a  proceeding  to  contest  a  will,  the  proponent  has  the  burden 
of  proof  to  establish  every  fact  necessary  to  make  a  valid  will,  in- 
cluding the  mental  capacity  of  the  testator.  (Darby  v.  Hindman, 
223.) 

Wills— Testamentary  Capacity  of  Testator. 

2.  From  the  evidence  it  appears  that  at  the  time  the  alleged  will 
was  executed  the  testator  did  not  know  that  he  was  signing  a  will^  and 
the  whole  instrument  was  the  suggestion  of  other  minds,  the  signa- 
ture of  the  testator  being  made  by  another  person  holding  the  pen 
and  directing  his  hand,  such  will  being,  as  far  as  he  was  concerned, 
a  wholly  unconscious  act,  and  for  lack  of  a  sound  and  disposing  mind, 
or  testamentary  capacity  on  the  part  of  said  testator,  such  alleged 
will  is  invalid.     (Darby  v.  Hindman,  223.) 

WITNESSE& 

Wlien  Court  may  Limit  Number  of  Wltnessea 
See  Trial,  7. 

WORKMEN'S  COMPXSNSATION  ACT. 

See  Master  and  Servant,  6-8. 

W0BD8  AND  PHBASES. 

"Acts  of  Legislative  Department" — Chan  Sing  v.  Astoria,  411. 
"Collateral  Attack"— Purdy  v.  Winter's  Estate,  614. 
"Collateral  Attack'' — Johnstone  v.  Chapman  Timber  Co.,  674. 
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"Consideration" — Allen  v.  McNeelan,  606. 

"Contract  not  to  be  Performed  Within  a  Year" — Webb  t.  Isensee,  114. 

"Deliberate  Intention'' — Jenkins  v.  Carman  Mfg.  Co.,  448. 

"Duplicate"— Nicholas  v.  Title  &  Trust  Co.,  226. 

"Etc."— Stansbery  v.  First  M.  E.  Church,  155. 

"£7xcept  as  Hereinafter  Stated" — Lueddemann  v.  Budolf,  249. 

"Extramural" — State  ex  rel.  v.  Port  of  Astoria,  1. 

"Flume"— Talbot  v.  Joseph,  308. 

"Governmental  Duty" — Humphry  v.  Portland,  430. 

"In  Fee" — Thompson  y.  Thompson,  513. 

"Intramural" — State  ex  rel.  ▼.  Port  of  Astoria,  1. 

"May"— In  re  Clark,  325. 

"Mortgagee"— WVight  ▼.  Wimberly,  626. 

"Nominal  Damages" — Rainier  v.  Masters,  534. 

"Owner" — Thompson  v.  Thompson,  513. 

"Perpetual  Trust" — Stansbery  v.  First  M.  E.  Church,  155. 

•Tublic  Utility  Vehicle"— Cummins  v.  Jones,  276. 

"Unmarried  Female"— State  v.  Wallace,  129. 

"Within  the  Day"— Strickler  T.  Portland  By.,  L.  A  P.  Co.,  526. 


